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PREFACE 


TO    THE    ELEVENTH    EDITION. 


Soon  after  my  retirement  from  the  Bench,  at  the  commence- 
ment of  the  year  1862,  I  was  requested  by  James  Kent,  Esq.,  of 
New  York,  the  grandson  of  the  disthiguished  Chancellor,  to  pre- 
pare a  new  edition  of  these  Commentaries. 

The  work  had  already  been  copiously  annotated,  first  by  the 
author,  and  afterwards  by  his  son,  Judge  William  Kent,  himself 
an  accomplished  lawyer  and  jurist.  To  the  tenth  edition  fresh 
notes  had  been  added  of  the  more  recent  decisions  and  statutory 
enactments. 

These  annotations  greatly  relieved  the  task  which  would  other- 
wise have  been  imposed  upon  me.  Of  course  it  was  necessary  to 
explore  the  field  of  judicial  decisions  made  and  statutory  laws 
enacted  since  the  last  edition.  This  has  been  done,  I  think  I 
may  say,  with  fidelity,  and  the  results  added  to  the  pre-existing 
notes.  Where  the  notes  of  former  editions  could  be  conyeniently 
condensed  or  incorporated  with  the  new  matter  this  has  also  been 
done,  and  I  have  not  hesitated  to  correct  occasional  inaccuracies 
in  the  deduction  or  statement  of  principles  derived  from  the  cases 
referred  to.  No  change,  however,  has  been  made  in  the  text  or 
in  the  notes  prepared  by  the  commentator  himself.  As  in  the 
previous  editions,  published  since  his  death,  these  have  been  left 
imtouched.  In  a  very  few  instances,  where  the  doctrine  of  the 
text  has  seemed  to  me  opposed,  to  the  existing  rule  on  the  same 
aubject,  I  have  ventured  to  set  forth  the  conflicting  view  in  the 
notes  with  appropriate  references  to  authority. 


iv  PREFACE  TO  THE  ELEVENTH  EDITION. 

In  perfonning  these  labors  I  have  been  more  than  ever  im- 
pressed with  the  accurate  and  consummate  learning  of  the  au- 
thor, and  the  great  value  of  his  volumes  to  the  student  and  the 
profession.  My  utmost  wishes  are  attained  if  I  have  been  able  to 
add  anything  to  the  usefulness  of  a  work  already  so  highly  and 

universally  appreciated. 

GEORGE  F.  COMSTOCK. 
Stracuss,  December,  1865. 


ADVERTISEMENT 


TO  THE  SEVENTH  EDITION. 


The  serenth  edition  of  Kent's  Commentaries  is  the  first  that  has 
been  published  containing  any  additions  or  alterations  not  made 
bj  the  Author.  As  the  work  has  become,  in  a  great  degree,  a 
Digest  of  American  Law,  of  practical  use  to  the  lawyer  as  well  as 
the  student,  the  Editor  has  endeavored  to  collect  the  principal 
decisions  and  statutory  enactments  that  have  been  made  since  the 
appearance  of  the  last  edition.  In  some  few  instances,  he  has 
attempted,  in  a  very  limited  manner,  to  illustrate  or  qualify  some 
of  the  doctrines  of  the  text. 

The  Editor  is  aware  that  this  mode  of  collecting  authorities  is 
incompatible  with  exact  method,  and  is,  indeed,  condemned  by  , 
the  Author  himself;  and  it  is  quite  possible  that  the  original  notes 
to  the  Commentaries,  which  were  made  at  successive  times,  with- 
out regard  to  strict  order,  might  be  advantageously  regulated  and 
compressed.  But,  on  reflection,  he  has  not  felt  himself  author- 
ized to  impair,  in  any  degree,  the  integrity  of  the  Commentaries, 
and  the  text  and  notes  are  presented  in  tliis  edition  as  they  were 
left  by  the  Author. 

The  great  increase  of  the  work  has  rendered  the  Author's  in- 
dex altogether  too  limited.  A  new  and  enlarged  index  has  ac- 
cordingly been  added ;  and,  as  a  necessary  efiect  of  this  index,  a 
new  numbering  of  the  pages  has  been  adopted.  For  the  conven- 
ience of  those  possessing  tlie  previous  publications  of  the  work, 
the  original  numbers  of  the  pages  have  been  placed  in  the  mar- 
gins of  the  volumes. 


VI  ADVEBTISEilENT. 

It  remains  only  for  the  Editor  to  mention,  that  the  present 
edition  has  been  prepared  by  him,  with  the  full  and  equal  co-op- 
eration of  his  friend  Dorman  Bridgman  Eaton,  Esq.,  who  has  re- 
cently become  a  resident  of  New  York ;  and  whose  learning  and 
talents  must  hereafter,  in  their  independent  exercise,  become 
manifest  to  the  profession. 

WILLIAM  KENT. 
Nbw  York,  Maj,  1851. 


TO 


WILLIAM   JOHNSON,   Esq. 


DsAB  Sm, — 

In  compiling  these  Yolumes,  (originally  intended,  and  now  pub- 
lished for  the  benefit  of  American  students,)  I  have  frequently 
been  led  to  revisit  the  same  ground,  and  to  follow  out  the  same 
paths,  over  which  I  have  so  often  passed  with  you  as  a  companion 
to  cheer  and  delight  me. 

You  have  reported  every  opinion  which  I  gave  in  term  time, 
and  thought  worth  reporting,  during  the  five-and-twenty  years 
that  I  was  a  Judge  at  Law  and  in  Equity,  with  the  exception  of 
the  short  interval  occupied  by  Mr.  Gaines's  Reports.  During 
that  long  period  I  had  the  happiness  to  maintain  a  free,  cordial, 
and  instructive  intercourse  with  you ;  and  I  feel  unwilling  now 
to  close  my  labors  as  an  author,  and  withdraw  myself  finally  from 
the  public  eye,  without  leaving  some  memorial  of  my  grateful 
sense  of  the  value  of  your  friendship,  and  my  reverence  for  your 
character. 

la  inscribing  this  work  to  you,  I  beg  leave,  sir,  at  the  same 
time,  to  add  my  ardent  wishes  for  your  future  welfare,  and  as- 
sure you  of  my  constant  esteem  and  regard. 

JAMES  KENT. 


PREFACE 


TO  THE  FIEST  VOLUME  OF  THE  FIRST  EDITION. 


Haying  retired  from  public  office  in  the  summer  of  1828, 1  had 
the  honor  to  receiye  the  appointment  of  Professor  of  Law  in  Co- 
lumbia College.  The  trustees  of  that  institution  have  repeatedly 
given  me  the  most  liberal  and  encouraging  proofs  of  their  respect 
and  confidence,  and  of  which  I  shall  ever  retain  a  grateful  recol- 
lection. A  similar  appointment  was  received  from  them  in  the 
year  1798 ;  and  this  renewed  mark  of  their  approbation  deter- 
mined me  to  employ  the  entire  leisure,  in  which  I  found  myself,  in 
ftuiher  endeavors  to  discharge  the  debt  which,  according  to  Lord 
Bacon,  every  man  owes  to  his  profession.  I  was  strongly  induced 
to  accept  the  trust,  from  want  of  occupation ;  being  apprehensive 
that  the  sudden  cessation  of  my  habitual  employment,^  and  the 
contrast  between  the  discussions  of  the  forum  and  the  solitude 
of  retirement  might  be  unpropitious  to  my  health  and  spirits,  and 
cast  a  premature  shade  over  the  happiness  of  declining  years. 

The  following  Lectures  are  the  fruit  of  the  acceptance  of  that 
trust ;  and,  in  the  performance  of  my  collegiate  duty,  I  had  the 
satisfitction  to  meet  a  collection  of  interesting  young  gentlemen, 
of  fine  talents  and  pure  character,  who  placed  themselves  under 
my  instruction,  and  in  whose  future  welfare  a  deep  interest  is 
felt. 

Having  been  encouraged  to  suppose  that  the  publication  of  the 

1  I  was  appointed  Recorder  of  New  York  in  March,  1797,  and  from  that  time  until 
August,  1823,  I  was  constant! j  employed  in  judicial  duties. 


X  PREFACE. 

Lectures  might  render  fhem  more  extensively  useful,  I  have  been 
induced  to  submit  the  present  volume  to  the  notice  of  students, 
and  of  the  junior  members  of  the  profession,  for  whose  use  tbey 
were  originally  compiled.  Another  volume  is  wanting,  to  em- 
brace all  the  material  parts  of  the  Lectures  which  have  been  com- 
posed. It  will  treat,  at  large,  and  in  an  elementary  manner,  of 
the  law  of  property,  and  of  personal  rights  and  commercial  con- 
tracts ;  and  will  be  prepared  for  the  press  in  the  course  of  the 
ensuing  year,  imless,  in  the  mean  time,  there  should  be  reason 
to  apprehend  that  another  volume  would  be  trespassing  too  far 
upon  the  patience  and  indulgence  of  the  public. 

New  York,  November  23, 1826. 


PREFACE 


TO    THE    SECOND    VOLUME. 


When  the  first  volume  of  these  Commentaries  was  published, 
it  was  hoped  and  expected  that  a  second  would  be  sufficient  to 
include  the  remainder  of  the  Lectures  which  had  been  deliyered 
in  Columbia  College.  But,  in  revising  them  for  the  press,  some 
parts  required  to  be  suppressed,  others  to  be  considerably  en- 
larged, and  the  arrangement  of  the  whole  to  be  altered  and  im- 
proved. A  third  volume  has  accordinglj  become  requisite,^  to 
embrace  that  remaining  portion  of  the  work  which  treats  of  com- 
mercial law,  and  of  the  doctrines  of  real  estates,  and  the  incor- 
poreal rights  and  privileges  incident  to  them. 

It  is  probable  that,  in  some  instances,  I  may  have  been  led  into 
more  detail  than  may  be  thought  consistent  with  the  plan  of  the 
publication.  My  apology  is  to  be  found  in  the  difficulty  of  being 
really  useful  on  some  branches  of  the  law,  without  going  far  into 
practical  illustrations,  and  stating,  as  far  as  I  was  able,  with  pre- 
cision and  accuracy,  the  established  distinctions.  Such  a  detail, 
however,  has  been,  and  will  hereafter  be,  avoided  as  much  as  pos- 
sible ;  for  the  knowledge  that  is  intended  to  be  communicated  in 
these  volumes  is  believed  to  be,  in  most  cases,  of  general  applica- 
tion, and  is  of  that  elementary  kind,  which  is  not  only  essential 
to  every  person  who  pursues  the  science  of  the  law  as  a  practical 
profession,  but  is  deemed  useful  and  ornamental  to  gentlemen  in 

^  This  appeared  in  18S8,  and  a  fonrth  volume  was  reqnized,  and  appeared  in 
1880. 
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erery  pursuit,  and  especially  to  those  who  are  to  assume  places 
of  public  trusty  and  to  take  a  share  in  the  business  and  in  the 
councils  of  our  country. 

New  Tobk,  KoTember  17, 18I7. 


NoTB  BT  THB  AuTHOR.  —  When  the  N.  Y,  Bemmd  Statvia  are  cited  in  this  work, 
Ihe  fint  edition,  of  1829,  is  generally  referred  to ;  and  if  the  last  edition,  of  1846,  be 
referred  to,  it  is  cited  as  Neio  York  Revited  Statutes,  Bd  edition ;  and  if  the  citation  of 
the  Sd  edition  be  by  the  page,  the  reference  is  to  the  new  paging  at  the  top  of  each 
leaf.  Wheneyer  I  have  had  occasion  to  refer,  in  this  new  edition  of  the  Commenta- 
lies,  to  any  of  the  New  York  statutes,  I  have  always  dted  from  the  Sd  edition ;  but, 
in  other  respects,  the  reference  to  the  1st  edition  of  the  New  York  Revised  Statutes 
remains  undisturbed ;  and  I  have  not  thought  it  worth  the  trouble  of  altering  that 
reference,  inasmuch  as  the  paging  to  the  first  edition  of  the  statutes  is  preserved  in 
the  maigin  to  the  3d  edition. 


*- 


ADVERTISEMENT 


TO    THE    TENTH    EDITION. 


In  preparing  this  edition  of  the  Conunentaries,  the  main  object 
has  been  to  present  the  law  as  it  now  exists.  Accordingly,  all 
accessible  statutes  and  reports,  both  English  and  American,  have 
been  examined,  and  care  has  been  taken  not  to  overlook  any  stat- 
ute or  decision  which  has  either  modified  the  force,  or  varied  the 
application  of  the  principles  stated  in  the  text.  The  text  and 
Author's  notes  have  not  been  touched,  except  to  correct  some 
slight  verbal  inaccuracies  which  had  evidently  crept  into  them. 
All  the  new,  and  a  large  number  of  the  old  citations,  have  been 
verified.  In  some  instances,  the  notes  added  since  the  Author's 
death  have  been  omitted,  where  time  and  change  rendered  them 
superfluous. 

The  admirable  manner  in  which  the  last  edition  was  edited 
rendered  the  task  of  preparing  the  present  edition  comparatively 
easy ;  but  the  field  of  the  Commentaries  is  so  extensive,  and  re- 
ports and  statute  books  multiply  so  fast,  that  the  labor  has  not 
been  inconsiderable.  It  is  hoped  that  the  result  may,  in  the 
words  of  Bacon,  ^^  yield  use  and  profit  to  the  students  and  pro- 
fessors of  our  laws." 

It  is  proper  to  state  that  the  lai*ger  portion  of  the  new  matter 
has  been  added  by  Mr.  Forman. 

Valuable  assistance  has  been  rendered,  in  preparing  part  of 
the  fourth  volume,  by  Mr.  Washington  B.  Nichols,  of  the  New 
York  Bar. 

RICHARD  A  McCURDY. 

WM.  HENRY  FORMAN. 
Kkw  YosK;  Aue:a8t  1, 1860. 
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PART   I. 


•  ,•  «, 


OF   THE   LAW   OF  NATIONS. 


LECTUBTE   I. 

07  tHE  FOTTNOATION  AND  HISTOBT  OF  THB  LAW  OF  NATIONS. 

When  the  United  States  ceased  to  be  a  part  of  the  British  em- 
pire, and  assumed  the  character  of  an  independent  nation,  they 
became  subject  to  that  system  of  rules  which  reason,  morality,  and 
custom  had  established  among  the  civilized  nations  of  Europe,  as 
their  public  law.  During  the  war  of  the  American  revolution, 
congress  claimed  cognizance  of  all  matters  arising  upon  tlie  law 
of  nations,  and  they  professed  obedience  to  that  law,  ^'  according 
to  the  general  usages  of  Europe.''  (a)  By  this  law  we  are  to  un- 
derstand that  code  of  public  instruction,  which  defines  the  rights 
and  prescribes  the  duties  of  nations,  in  their  intercourse  with  each 
other.  The  faithful  observance  of  this  law  is  essential  to  national 
character,  and  to  the  happiness  of  mankind.  According  to  the 
observation  of  Montesquieu,  {h)  it  is  founded  on  the  principle,  that 
different  nations  ought  to  do  each  other  as  much  good  in 
peace,  and  as  *  little  harm  in  war,  as  possible,  without  injury  *  2 
to  their  true  interests.  But  as  the  precepts  of  this  code  are 
not  defined  in  every  case  with  perfect  precision,  and  as  nations 
have  no  common  civil  tribunal  to  resort  to  for  the  interpretation 
and  execution  of  this  law,  it  is  often  very  difficult  to  ascertain,  to 

(a)  Ordinanoe  of  the  4tli  December,  1781,  relative  to  maritime  captures.  Journals 
of  Congress,  vol.  vii.  185.  The  English  judges  have  frequently  declared  that  the  law 
of  nations  was  part  of  the  common  law  of  England.  Triqnet  v,  Bath,  3  Burr.  1478 ; 
Heathfield  o.  Chilton,  4  lb.  2015 ;  and  it  is  well  settled  that  the  common  law  of  Eng- 
land, so  £eu:  as  it  may  be  consistent  with  the  constitutions  of  this  country,  and  remains 
unaltered  by  statute,  is  an  essential  part  of  American  juxisprudenoe.  See  post,  pp. 
a4S,  472,  473. 

(()  L'Esprit  des  Loix,  b.  1,  c.  3. 

YOL.  I.  1 


1 

J 


.•  •  • 

•       •  • 


•  • 


2  ./bS/irBE  LAW  OF  NATIONS.  TPABT  t 

the  satisf{^tipii.  pr  the  parties  concerned,  its  precise  injunctions 
and  e;;sittot\ajid  a  still  greater  difficulty  is  the  want  of  adequate 
pa,^t^Ts*9xeans  to  secure  obedience  to  its  dictates. 
•/^JHiere  has  been  a  difference  of  opinion  among  writers,  concem- 
*•  NttoTBiaiid  ^8  '^^  foundation  of  the  law  of  nations.  It  has  been 
positive  iaw  considered  by  some  as  a  mere  system  of  positive  insti- 
tutions, founded  upon  consent  and  usage ;  while  others 
have  insisted  that  it  was  essentially  the  same  as  the  law  of  nature, ' 
applied  to  the  conduct  of  nations,  in  the  character  of  moral  per- 
sons, susceptible  of  obligations  and  laws.  We  are  not  to  adopt 
either  of  these  theories  as  exclusively  true.  The  most  useful  and 
practical  part  of  the  law  of  nations  is,  no  doubt,  instituted  or  posi- 
tive law,  founded  on  usage,  consent,  and  a^eement.  But  it  would 
be  improper  to  separate  this  law  entirely  from  natural  jurispru- 
dence, and  not  to  consider  it  as  deriving  much  of  its  force  and 
dignity  from  the  same  principles  of  right  reason,  the  same  views 
of  the  nature  and  constitution  of  man,  and  the  same  sanction  of 
Divine  revelation,  as  those  from  which  the  science  of  morality  is 
deduced.  There  is  a  natural  and  a  positive  law  of  nations.  By 
the  former,  every  state,  in  its  relations  with  other  states,  is  boimd 
to  conduct  itself  with  justice,  good  faith,  and  benevolence ;  and 
this  application  of  the  law  of  nature  has  been  called  by  Yattel 
the  necessary  law  of  nations,  because  nations  are  bound  by  the 
law  of  nature  to  observe  it ;  and  it  is  termed  by  others  the  intei^ 
nal  law  of  nations,  because  it  is  obligatory  upon  them  in  point  of 
conscience,  (a) 

Hondobug«^    We  ought  uot,  therefore,  to  separate  the  science  of 
tibnofSteteB.  p^^ij^  jg^^  f^Q^  ^^f^  ^f  ethics,  uor  encourage  the  danger- 

*  8    ous  *  suggestion,  that  governments  are  not  so  strictly  bound 

by  the  obligations  of  truth,  justice,  and  humanity,  in  relation 

to  other  powers,  as  they  are  in  the  management  of  their  own  local 

(a)  Yattel,  Prelim,  sec.  7.  Omni  autem  in  f»  oonsensio  omnium  gentitan  lex  naturm  pu- 
tanda  est,  Cic.  Tusc.  Disp.  1, 13.  Heincccius,  in  his  Blementa  Juris  Natoise  et  Gen- 
tiom,  b.  1,  c.  1  and  3,  (and  which  is  very  excellent  as  to  the  first  branch  of  the  subject,) 
and  all  the  other  great  masters  of  ethical  and  national  jnrispradence,  place  the  founda- 
tion of  the  law  of  nature  in  the  will  of  God,  discoTerablo  hy  right  reason,  and  aided  by 
Divine  revelation ;  and  its  principles,  when  applicable,  apply  with  equal  obligation  to 
individuals  and  to  nation^.  A  recent  French  writer  (M.  Victor  Foucher)  divides  the 
law  of  nations  into  two  branches.  (1.)  Public  international  law,  which  regulates  the 
political  relation  of  nation  to  nation ;  and  (2.)  Private  international  law,  which,  though 
based  upon  the  first,  regulates  the  reciprocal  and  personal  relations  of  the  inhabitantt 
of  difierent  states.    See  Roman  Law  by  Lord  Mackenzie  (ed.  1862),  52,  53,  54. 
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ooncems.  States,  or  bodies  politic,  are  to  be  considered  as  moral 
persons,  having  a  public  will,  capable  and  firee  to  do  right  and 
wrong,  inasmuch  as  they  are  coUeetions  of  individuals,  each  of 
whom  carries  with  him  into  the  service  of  the  community  the 
same  binding  law  of  morality  and  religion  which  ought  to  control 
his  conduct  in  private  life,  (a)  The  law  of  nations  is  a  complex 
system,  composed  of  various  ingredients.  It  consists  of  general 
principles  of  right  and  justice,  equally  suitable  to  the  government 
of  individuals  in  a  state  of  natural  equality,  and  to  the  relations 
and  conduct  of  nations ;  of  a  collection  of  usages,  customs,  and 
opinions,  the  growth  of  civilization  and  commerce ;  and  of  a  code 
of  conventional  or  positive  law.  (i)  In  the  absence  of  these  latter 
regulations,  the  intercourse  and  conduct  of  nations  are  to  be  gov- 
erned by  principles  fairly  to  be  deduced  from  the  rights  and  duties 
of  nations,  and  the  nature  of  moral  obligation ;  and  we  have  the 
authority  of  the  lawyers  of  antiquity,  and  of  some  of  the  first  mas- 
ters in  the  modern  school  of  public  law,  for  placing  the  moral  obli- 
gation of  nations  and  of  individuals  on  similar  grounds,  and  for 
considering  individual  and  national  morality  as  parts  of  one  and 
tiie  same  science,  (c) 
p  The  law  of  nations,  so  far  as  it  is  founded  on  the  principles  of 

natural  law,  is  equally  binding  in  every  age,  and  upon  all  man- 
kind. But  the  Christian  nations  of  Europe,  and  their  descendants 
on  this  side  of  the  Atlantic,  by  the  vast  superiority  of  their  attain- 
ments in  arts,  and  science,  and  commerce,  as  well  as  in  policy  and 
government ;  and,  above  all,  by  the  brighter  light,  the  more  cer- 
tain truths,  and  the  more  definite  sanction  which  Christianity  has 
communicated  to  the  ethical  jurisprudence  of  the  ancients,  have 

(a)  Dr.  Francis  Licber,  in.  his  Mannal  of  Political  Ethics,  2  vols.,  Boston,  1838,  has 
shown  with  great  force,  and  by  the  most  striking  and  apposite  illustrations,  the  original 
ooonection  between  right  and  morality,  and  the  reason  and  necessity  of  the  application 

.  of  the  principles  of  ethics  to  the  science  of  politics  and  the  administration  of  government. 

The  work  is  excellent  in  its  doctrines,  and  it  is  enriched  with  various  and  profound 
emdition. 

(b)  2*  Mason  0.  C.  448,  Story  J. 

(c)  A  writer  in  the  Edinburgh  Beview  for  April,  1843,  considers  the  elements  of 
f              which  the  law  of  nations  is  composed,  as  consisting  (1.)  of  intemcUiondl  morality,  being 

the  rules  commanded  by  the  Deity,  and  which  may  be  called  the  divine  or  natural  law 
of  nations;  (2.)  of  international  law,  being  rules  of  conduct  sanctioned  by  the  public 
opinion  and  usages  of  civilized  nations,  and  which  may  be  called  the  human,  the  actual, 
the  received,  or  the  positive  law  of  nations.  The  one  treats  the  law  of  nations  as  a 
science,  and  the  other  as  a  system  of  positive  rules. 
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establisbed  a  law  of  nations  pecuKar  to  themselves.  Thejr 
*  4  *  form  together  a  commtmity  of  nations  united  by  religion, 
manners,  moral3,  humanity,  and  science,  and  united  also  by 
the  mutual  advantages  of  commercial  intercourse,  by  the  habit  of 
forming  alliances  and  treaties  with  each  other,  of  interchanging 
ambassadors,  and  of  studying  and  recognizing  the  same  writers 
and  systems  of  public  law.  (a) 

After  devoting  the  present  lecture  to  a  cursory  view  of  the  his- 
tory of  the  law  of  nations,  I  shall  enter  upon  the  examination  of 
the  European  and  American  code  of  international  law,  and  en- 
deavor to  collect,  with  accuracy,  its  leading  principles,  and  to  dis- 
cuss its  practical  details. 

The  law  of  nations,  as  understood  by  the  European  world,  and 

LawofNa-  ^7  ^^>  ^^  *^®  ofispriug  of  modcm  times.    The  most  re- 

uons  In  lA-  fined  states  among  the  ancients  seem  to  have  had  no  con- 

dent  oneoe.  ^^p^^j^  ^f  ^^q  moral  obligations  of  justice  and  humanity 

between  nations,  and  there  was  no  such  thing  in  existence  as  the 
science  of  international  law.  They  regarded  strangers  and  ene- 
mies as  nearly  synonymous,  and  considered  foreign  persons  and 
property  as  lawful  prize.  Their  laws  of  war  and  peace  were  bar- 
barous and  deplorable.  So  little  were  mankind  accustomed  to 
regard  the  rights  of  persons  or  property,  or  to  perceive  the  value 
and  beauty  of  public  order,  that  in  the  most  enlightened  ages  of 
the  Grecian  republics,  piracy  was  regarded  as  an  honorable  em- 
ployment. There  were  powerful  Grecian  states  that  avowed  the 
practice  of  piracy ;  and  the  fleets  of  Athens,  the  best  disciplined 
and  most  respectable  naval  force  in  all  antiquity,  were  exceedingly 
addicted  to  piratical  excursions.  It  was  the  received  opinion,  that 
Greeks,  even  as  between  their  own  cities  and  states,  were  bound 
to  no  duties,  nor  by  any  moral  law,  without  compact ;  and  that 

(a)  The  law  of  nature,  by  the  obligations  of  which  individuals  and  states  are  bound, 
is  identical  with  the  will  of  God,  and  that  will  is  ascertained,  says  Mr.  Manning,  either 
by  consulting  Divine  revelation,  where  that  is  declaratory,  or  by  the  application  of  hu- 
man reason,  where  revelation  is  silent.  Christianity,  in  the  words  of  Butler,  "  is  an 
authoritative  publication  of  natural  religion,"  and  it  is  from  the  sanction  which  revela- 
tion gives  to  natural  law,  that  we  must  expect  the  gradual  increase  of  the  respect  paid 
to  justice  between  nations.  Christianity  reveals  to  us  a  general  system  of  morality, 
but  the  application  to  the  details  of  practice  is  left  to  be  discovered  by  human  reason. 
Bee  Commentaries  on  the  Law  of  Nations,  by  Wm.  Oke  Manning,  Esq.,  London,  1839, 
b.  2,  c.  1.  This  work  is  the  fint  English  treatise  which  I  have  seen,  containing  a  regu- 
lar and  didactic  discussion  of  the  science,  and  it  is  a  work  of  great  excellence ;  and  I 
b^  leave  to  recommend  it  strongly  to  the  attention  of  the  American  student 
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prisoners  taken  in  war  had  no  rights,  and  might  lawfully  be  put 
to  death,  or  sold  into  perpetual  slavery,  with  their  wives  and  chil- 
dren, (b) 

*  There  were,  however,  many  feeble  efforts,  and  some  sue-  *  5 
cessful  e^lamples,  to  be  met  with  in  Grecian  history,  in  favor 
of  national  justice.  The  object  of  the  Amphictyonic  council  was 
to  institute  a  law  of  nations  among  the  Greeks,  and  settle  contests 
between  Grecian  states  by  a  pacific  adjustment.  It  was  also  a  law 
of  nations  among  them,  and  one  which  was  very  religiously  ob- 
served, to  allow  to  the  vanquished  the  privilege  of  burying  their 
own  dead,  and  to  grant  the  requisite  truce  for  that  purpose. 
Some  of  these  states  had  public  ministers  resident  at  the  courts  of 
others,  (a)  and  there  were  some  distinguished  instances  of  great 
humanity  shown  to  prisoners  of  war.  During  a  cessation  of  arms 
in  the  course  of  the  Peloponnesian  war,  Athens  and  Sparta  agreed 
to  an  exchange  or  mutual  surrender  of  prisoners,  (b)  The  sound 
judgment  and  profound  reflections  of  Aristotle,  naturally  raised 
his  sense  of  right  above  the  atrocious  maxims  and  practices  of  his 
age,  and  he  perceived  the  injustice  of  tliat  doctrine  of  Grecian 
policy,  that,  by  the  laws  of  war,  the  vanquished  became  the  abso- 
lute property  of  the  victor.  "  Wise  men,"  he  observed,  "  enter- 
tained different  opinions  upon  that  subject.  Some  considered  su- 
periority as  a  proof  of  virtue,  because  it  is  its  natural  effect,  and 
they  asserted  it  to  be  just  that  the  victors  should  be  masters  of  the 
vanquished  ;  whilst  others  denied  the  force  of  the  argument,  and 
maintained  that  nothing  could  be  truly  just  which  was  inconsist- 
ent with  humanity."  (c)  He  then  proceeded  to  weaken  by  argu- 
ment the  false  foundations  on  which  the  law  of  slavery,  by  means 
of  capture  in  war,  was  established  ;  and  though  he  does  not  write 
on  the  subject  very  distinctly  or  forcibly,  it  seems  to  be  quite  ap- 
parent that  his  convictions  were  against  the  law. 

The  Bomans  exhibited  much  stronger  proofs  than  the  Greeks  of 

(6)  Thncydides,  b.  I,  sec  5.  Mitford's  Historjr  of  Greece,  Svo.  edit  toI.  ii.  852, 
ToL  Ti.  107,  135,  et  passim,  Isocrates,  Orat.  Fanathe.  Opera,  edit.  Wolfius,  p.  635.  — 
Barbttri  natura  essent  hostes.  Ward's  Inquiry  into  the  History  of  the  Law  of  Nations, 
▼ol.  i.  177  -  1S3.  Gognet's  Origine  des  Loix,  &c.,  part  S,  b.  5.  Grodus,  b.  3,  c.  7.  Jus- 
tin's Hbt.  1,  43,  c.  3;  LatrociniuM  maris  gloriasum  habebaiur.  Potter's  Antiquities  of 
Greece,  b.  3,  c.  10  and  12,  b.  4,  c.  21. 

(a)  Ifitford's  History,  vol.  t.  878,  879, 

(b)  Thucyd.  1,  5,  c.  18. 

(c)  GiUies's  Aristotle's  Politics,  toL  ii.  35, 36. 

I* 
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In  aaeient  the  iiifluence  of  regular  law,  and  there  was  a  marked 
Boon.  diflTerence  between  those  nations  in  their  intercourse 
*  6  *  with  foreign  powers.  It  was  a  principle  of  the  Roman  gov- 
ernment, that  none  but  a  sworn  soldier  could  lawfully  fight 
the  enemy ;  and  in  many  instances  the  Romans  showed  that  they 
excelled  the  Greeks,  by  the  observance  of  better  principles  in  their 
relations  with  other  nations.  The  institution  of  a  college  of 
heralds  or  priests,  charged  with  the  fecial  law  relating  to  declarar 
tions  of  war  and  treaties  of  peace,  was  evidence  of  a  people  consid- 
erably advanced  in  the  cultivation  of  the  law  of  nations  as  a 
science ;  (a)  and  yet  with  what  little  attention  they  were  accus- 
tomed to  listen  to  the  voice  of  justice  and  humanity,  appears  but 
too  plainly  in  their  haughty  triumphs,  their  cunning  interpretation 
of  treaties,  their  continual  violation  of  justice,  their  cruel  rules 
of  war,  and  the  whole  series  of  their  wonderful  successes,  in  the 
steady  progress  of  the  conquest  of  the  world.  The  perusal  of 
Livy's  magnificent  history  of  the  rise  and  progress  of  the  Roman  , 
power,  excites  our  constant  admiration  of  the  vigor,  the  skill,  the 
valor,  and  the  fortitude  of  the  Roman  people ;  yet,  notwithstand- 
ing the  splendor  of  the  story,  and  the  attractive  simplicity  of  the 
writer,  no  reader  of  taste  and  principle  can  well  avoid  feeling  a 
thorough  detestation  of  the  fierce  spirit  of  conquest  which  it  dis- 
plays, and  of  the  barbarous  international  law  and  customs  of  the 
ancients. 

A  purer  system  of  public  morals  was  cultivated,  and  insensibly 
gained  ground,  in  the  Roman  state.  The  cruelties  of  Marius  in 
the  Jugurthan  war,  when  he  put  part  of  the  inhabitants  of  a  Nu- 
inidian  town  to  the  sword,  and  sold  they^est  for  slaves,  were  de- 
clared by  Sallust  (6)  to  be  a  proceeding  contra  jus  hdlL  At  the 
zenith  of  the  Roman  power,  the  enlarged  and  philosophical  mind 
of  Cicero  was  struck  with  extreme  disgust  at  the  excesses  in  which 
his  countrymen  indulged  their  military  spirit.  He  justly  dis- 
cerned that  mankind  were  not  intended,  by  the  law  and  constitu- 
tion of  their  nature,  as  rational  and  social  beings,  to  live  in  eternal 
enmity  with  each  other ;  and  he  reoommends,  in  one  of  the  most 

(a)  LiTj,  b.  1,  c.  32.  lb.  b.  9,  c  5.  lb.  86,  c.  3.  Cicero  de  Off.  1^  11.  The  collegium 
fecialium  was  instituted,  according  to  legendary  story,  as  early  as  the  reign  of  Nxuna 
Fompilins,  and  the  efficacy  of  that  institution  on  the  rights  of  war  is  declared  by  Cicero, 
^  bdli  (eqiiitas  sanctimmefedali  popuU  Romanijure  prescn'pta  est, 

(6)  Sal.  Jag.  c  91. 
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beamtiful  and  perfect  ethkal  codes  to  be  met  with  *ainoog  the  *  7 
remains  of  the  ancients,  the  virtues  of  humanity,  liberality, 
and  justice  towards  other  people,  as  being  founded  in  the  uniyersal 
law  of  nature.  Their  ancestors,  he  observed,  applied  the  term 
enemy  to  that  man  whom  they  regarded  merely  as  a  foreigner ; 
but  to  deny  to  strangers  the  use  and  protection  of  the  city,  woidd 
be  inhxmian.  To  overturn  justice  by  plundering  others,  tended  to 
destroy  civil  society,  as  well  as  violate  the  law  of  nature  and  the 
institutions  of  Heaven ;  and  by  some  c^  the  most  happy  illustrar 
lions  and  pathetic  examples,  Cicero  vindicated  the  truth,  and  in- 
culcated the  value  of  the  precept,  that  nothing  was  truly  useM 
which  was  not  honest,  (a)  In  the  laltef  ages  of  Hie  Roman'  em- 
pire, when  their  mimicipal  law  became  higlily  cultivated,  and 
adorned  by  philosophy  and  science,  the  law  of  nations  was  recog- 
nised as  part  of  the  natural  reason  of  mankind.  Qiiod  vera  natur- 
ralia  rcUio  inter  amnes  homines  canstituit^  id  apvd  orrmes  gentea  per- 
aque  custoditur^  vocaturque  Jiis  gentiuMy  quasi  quo  jure  omnes  genies 
utuntur.  (b)  The  Roman  law  was  destined  to  obtain  the  honorable 
distinction  of  becoming  a  national  guide  to  future  ages,  and  to 
be  Otppealed  to  by  modem  tribunals  and  writers,  in  cases  in  which 
usage  and  positive  law  are  silent,  as  one  authoritative  evidence  of 
the  decisions  of  the  law  of  nations. 

It  must  be  admitted,  however,  that  the  sages  from  whose  works 
the  Pandects  wore  compiled,  speak  very  indistinctly  and  imperfect- 
ly on  the  subject  of  national  law.  They  must  be  read  with  much 
discrimination,  as  Grotius  observed,  (o)  for  they  often  call  that  the 
law  of  natioios  which  prevailed,  and  perhaps  by  casual  consent, 
among  some  nations  only  ;  and  many  things  which  belonged  to  the 
law  of  nations  they  treated  indiscriminately  with  matters  of  mere 
municipal  law.  The  Roman  jurisprudence,  in  its  most  cultivat- 
ed state,  was  a  very  imperfect  transcript  of  the  precepts  of 
natural  ♦justice  on  the  subject  of  national  duty.  It  retained  *  8 
strong  traces  of  ancient  rudeness,  from  the  want  of  the  Chris-  . 
tian  system  of  morals,  and  the  civilizing  restraints  of  commerce. 
We  find  the  barbarous  doctrine  still  a^^serted,  that  prisoners  of  war 
became  slaves  jt^e  gentitmi;  (a)  and  even  in  respect  to  foreign  na- 

(a)  Off.  h.  1,  sec  12 ;  b.  3,  sec  5^  6,  7, 11.    De  Legibns,  b.  1. 

lb)  Dig.  1, 1,  9.    Inst.  1,  2,  1. 

(e)  Proleg.  sec.  S3. 

(a)  Inst  1, 3, 4 ;  Dig.  lib.  I,  tit.  5,  sec  6,  and  Hb.  49|  tit  15,  c  12,  sec.  1. 
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tions  with  whom  the  Bomaus  were  at  peace,  but  had  no  particular 
alliaiice,  it  is  laid  down  in  the  digests,  that  whoever  passed  from 
one  country  to  the  other  became  immediately  a  slaye.  Nam  ri  cum 
gente  aliqua  neque  amicitiam^  neqtie  iospitiumy  nequefcRchis  aimicitioB 
causof  factum  habemuSj  hi  hastes  quidem  non  sunt :  quod  autem  ex 
nostra  ad  easpervenitj  iUarum  fit:  et  liber  homo  noster  ah  eis  captus^ 
serous  fit  et  earum.  Idemqtie  est,  si  ah  Mis  dd  nos  aliquid  perve- 
niat.  (h)  It  is  impossible  to  conceiye  of  a  role  of  national  lanr 
more  directly  calculated  to  destroy  all  commercial  intercourse, 
and  to  maintain  eternal  enmity  between  nations. 
The  irruption  of  the  northern  tribes  of  Scythia  and  Germany 
Law  or  Ni.  overturned  aU  that  was  gained  by  the  Roman  law,  annihi- 
tioDR  In  the  lated  every  restraint,  and  all  sense  of  obligation ;  and  civil 
Middle  AgM.  gQ^jj^^  relapsed  into  the  violence  and  confusion  of  the 
barbarous  ages.  Mankind  seemed  to  be  doomed  to  live  once  more 
in  constant  distrust  or  hostility,  and  to  regard  a  stranger  and  an 
enemy  as  almost  the  same.  Piracy,  rapine,  and  ferocious  warfare 
deformed  the  annals  of  Europe.  The  manners  of  nations  were  bar- 
barous, and  their  maxims  of  war  cruel.  Slavery  was  considered 
as  a  lawful  consequence  of  captivity.  Mr.  Barrington  (c)  has,  in- 
deed, cited  the  laws  of  the  Yisigoths,  Saxons,  Sicilians,  and  Bavari- 
ans, as  restraining,  by  the  severest  penalties,  the  plunder  of  ship- 
wrecked goods,  and  the  abuse  of  shipwrecked  seamen,  and  as 
extending  the  rights  of  hospitality  to  strangers.  But  notwith- 
*  9  standing  *  a  few  efforts  of  this  kind  to  introduce  order  and  jus- 
tice, and  though  municipal  law  had  undergone  great  improve- 
ment, the  law  of  nations  remained  in  a  rude  and  uncultivated  state, 
down  to  the  period  of  the  16th  century.  In  many  instances,  ship- 
wrecked strangers  were  made  prisoners,  and  sold  as  slaves,  without 
exciting  any  complaint,  or  offending  any  public  sense  of  justice. 
Numerous  cases  occurred  of  acts  of  the  greatest  perfidy  and  cruelty 
towards  strangers  and  enemies.  Prisoners  were  put  to  death  for 
their  gaUantry  and  brave  defence  in  war.  There  was  no  reliance 
upon  the  word  and  honor  of  men  in  power.  Reprisals  and  private 
war  were  in  constant  activity.  Instances  were  frequent  of  tiie  vio- 
lation of  embassies,  of  the  murder  of  hostages,  the  imprisonment 
of  guests,  and  the  killing  of  heralds.  The  victor  in  war  had  his 
option  in  dealing  with  his  prisoners,  either  to  put  them  to  death, 

(6)  Dig.  49,  15,  5,  2. 

(c)  Obserratioiu  on  the  Statutes,  chiefly  the  more  andent,  p.  22. 
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or  reduce  them  to  slavery,  or  exact  an  .exorbitant  ransom  for  their 
deliyerance.  So  late  as  the  time  of  Cardinal  Bichelieu,  it  was  held 
to  be  the  right  of  all  nations  to  arrest  strangers  who  came  into  the 
countrj  without  a  safe-conduct,  (a) 

The  Emperor  Charlemagne  made  distinguished  efforts  to  im* 
proTe  the  condition  of  Europe,  by  the  introduction  of  order  and 
the  propagation  of  Christianity ;  and  we  have  cheering  examples^ 
during  the  darkness  of  the  middle  ages,  of  some  recognition  of 
public  law  by  means  of  alliances,  and  the  submission  of  disputes 
to  the  arbitrament  of  a  neutral  power.  Mr.  Ward  enumerates 
fire  institutions,  existing  about  the  period  of  the  11th  century, 
which  made  a  deep  impression  upon  Europe,  and  contributed,  in 
a  very  essential  degree,  to  improve  the  law  of  nations,  (b)  These 
institutions  were  the  feudal  system,  the  concurrence  of  Eu- 
rope in  one  form  of  religious  wor^p  and  government,  the  *es-  *  10 
tablishment  of  chivalry,  the  negotiations  and  treaties  forming 
the  conventional  law  of  Europe,  and  the  settlement  of  a  scale  of 
political  rank  and  precedency. 

Of  all  these  causes  of  reformation,  the  most  weight  is  xnnnenoeof 
to  be  attributed  to  the  intimate  alliance  of  the  great  cbrtatianity. 
powers  as  one  Christian  community.  The  influence  of  Christian- 
ity was  very  efficient  towards  the  introduction  of  a  better  and 
more  enlightened  sense  of  right  and  justice  among  the  govern- 
ments of  Europe.  It  taught  the  duty  of  benevolence  to  strangers, 
of  himiantity  to  the  vanquished,  of  the  obligation  of  good  faith,  and 
of  the  sin  of  murder,  revenge,  and  rapacity.  The  history  of  Eu- 
rope, during  the  early  periods  of  modem  history,  aboimds  with 
interesting  and  strong  cases,  to  show  the  authority  of  the  Church 
over  turbulent  princes  and  fierce  warriors,  and  the  effect  of  that 
authority  in  meliorating  manners,  checking  violence,  and  intro- 
ducing a  system  of  morals,  which  inculcated  peace,  moderation, 
and  justice.  The  Church  had  its  councils  or  convocations  of  the 
clergy,  which  formed  the  nations  professing  Christianity  into  a  con- 
nection resembling  a  federal  alliance,  and  those  councils  sometimes 
settied  the  tities  and  claims  of  princes,  and  regulated  the  temporal 
aflhirs  of  the  Christian  powers.  The  confederacy  of  the  Christian 
nations  was  boimd  together  by  a  sense  of  common  duty  and  inter- 
est in  respect  to  the  rest  of  mankind.    It  became  a  general  prin- 


(a)  Word's  History  of  the  Law  of  Nations,  c  7,  S,  9. 
(&)Ib.ToL  1.322-328. 
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oiple  of  belief  and  action^  IJiat  it  was  not  only  a  right,  but  a  duty, 
to  reduce  to  obedience,  for  Hxq  sake  of  conversion,  every  people 
who  professed  a  religious  fiuth  different  from  their  own.  To  make 
war  upon  infidels  was,  for  many  ages,  a  conspicuous  part  of  Euro- 
pean public  law ;  but  this  gross  perversion  of  tiie  doctrines  and 
spirit  of  Christianity  had  at  least  one  propitious  effect  upon  the 
Christian  powers,  inasmuch  as  it  led  to  the  cultivation  of  peace 
and  union  between  them,  and  to  a  more  free  and  civilized  inter- 
course. The  notion  that  it  was  lawful  to  invade  and  subdue  Mar 
hometan  and  Pagan  coim^tries,  continued  very  long  to  sway  the 

minds  of  men ;  and  it  was  not  till  after  the  age  of  Grotius 
*  11   and  Bacon,  that  *  this  error  was  entirely  eradicated.    Lord 

Coke  (a)  held,  that  an  allianoe  tor  mutual  defence  was  unlaw- 
ful between  Christians  and  Turks ;  and  Grotius  was  very  cautious 
as  to  the  admission  of  the  lawfulness  of  alliances  with  infidels, 
and  he  had  no  doubt  that  all  Christian  nations  were  bound  to 
assist  one  another  against  the  attacks  of  infidels,  (b)  Even  Lord 
Bacon  (c)  thought  it  a  matter  of  so  much  doubt,  as  to  propound 
it  seriously  as  a  question,  whether  a  war  with  infidels  was  not  first 
in  order  of  dignity,  and  to  be  preferred  to  aU  other  just  temporal 
quarrels;  and  whether  a  war  with  infidels  might  not  be  under- 
taken  merely  for  the  propagation  of  the  Christian  faith,  without 
other  cause  of  hostility. 

The  influence  of  chivalry  was  beneficial  upon  the  laws  of  war. 
^,^,  ,      It  introduced  declarations  of  war  by  heralds ;  and  to  at- 

Of  Chlralry.  "^ 

tack  an  enemy  by  surprise  was  deemed  cowardly  and  dis- 
honorable.   It  dictated  humane  treatment  to  the  vanquished,  cour- 

(a)  4  Inst.  155. 

(b)  Grotius,  b.  2,  c.  15,  sec.  11, 12.  The  nmYer8it7  of  Salamanca,  as  eariy  as  1550, 
decided  in  foyor  of  Las  Casas  upon  tiie  thesis  maintained  bj  Sepolveda,  and  reliited 
by  Las  Casas,  that  it  was  a  right  and  duty  to  make  war  upon  Pagans  and  Heretics, 
in  order  to  propagate  the  true  fidth.  But  the  minds  of  men  in  Catholic  countries  re- 
mained long  unsettled  on  this  point,  and  the  doctrines  of  Scpulveda  are  said  to  hare 
been  sanctioned  within  the  period  of  the  last  fifty  years,  by  the  Royal  Academy  of 
History  at  Madrid.  (Diet  Hist.  art.  SepolTeda.  Yerplanck's  Discourse  before  the 
New  York  Historical  Society,  1818.)  Bven  as  late  as  1718,  the  Emperor  Charles  VL 
conmiissioned  two  ships  of  war  to  cruise  "  through  any  seas,  far  and  wide,  to  follow 
and  pursue  any  such  as  are  the  enemies  of  our  august  house,  but  chiefly  the  enemies  of 
the  Christian  name"  The  commission  was  dated  at  Vienna,  July  16, 1718.  But  aftca> 
wards  the  commission  was  restricted  by  an  additional  instruction,  dated  at  Brussels, 
28th  September,  1718,  to  war  "  against  the  Spaniards,  but  not  against  any  other  power, 
thfwgh  even  enemies  to  the  Christian  name,"  See  the  conmiission  at  huge  in  Callender's 
Yorages,  vol.  iii.  447,  450. 

\c)  Bacon's  Works,  toL  iii.  472, 492. 
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tesj  to  enemies,  and  the  Tirtues  of  fidelity,  honor,  and  magnaniin- 
ity  in  every  species  of  warfare. 

The  introduction  and  study  of  the  civil  law  must  also  or  theoiTii 
have  contributed  largely  to  more  correct  and  liberal  views  ^'^• 
of  the  rights  and  duties  of  nations.  It  was  impossible  that  such  a 
refined  and  wise  system  of  municipal  and  ethical  jurisprudence  as 
the  Roman  law,  could  have  been  taught  in  universities  and  schools, 
and  illustrated  by  a  succession  of  eminent  civilians,  who  were 
worthy  of  behig  associated  with  the  Roman  sages,  without  at  the 
same  time  producing  a  great  effect  upon  the  public  mind.  This 
grand  monument  of  the  embodied  wisdom  of  the  ancients,  when 
once  known  and  examined,  must  have  reflected  a  broad  stream  of 
light  upon  the  feudal  institutions  and  the  public  counsels  of  the 
European  nations.  We  accordingly  find  that  the  rules  of  the  civil 
law  were  applied  to  the  government  of  national  rights,  and 
they  have  *  contributed  very  materially  to  the  erection  of  the  *  12 
modem  international  law  of  Europe.  From  the  13th  to  the 
16th  century,  all  controversies  between  nations  were  adjudged  by 
the  rules  of  the  civil  law. 

Treaties,  conventions,  and  commercial  associations  had  ^,  ^  ^ 

'  Of  Treaties. 

a  still  more  direct  and  visible  influence  in  the  formation 
of  the  great  modem  code  of  public  law.  They  gave  a  new  charac- 
ter to  the  law  of  nations,  and  rendered  it  more  and  more  of  a  pos- 
itive or  instituted  code.  Commercial  ordinances  and  conventions 
contributed  greatly  to  improve  and  refine  public  law  and  the  intei> 
course  of  nations,  by  protecting  the  persons  and  property  of  mer- 
chants in  cases  of  shipwreck,  and  against  piracy,  and  against 
seizure  and  arrest,  upon  the  breaking  out  of  war.  Auxiliary 
treaties  were  tolerated,  by  which  one  nation  was  allowed  to  be  an 
enemy  to  a  certain  extent  only.  Thus,  if  in  time  of  peace,  a 
defensive  treaty  had  been  made  between  one  of  the  parties  to  a 
subsequent  war  and  a  third  power,  by  which  a  certain  number  of 
troops  were  to  be  furnished  in  case  of  war,  a  compliance  with  this 
engagement  implicated  the  auxiliary  as  a  party  to  the  war,  <mltf  so 
far  as  her  contingent  was  concerned.  The  nations  of  Europe  had 
advanced  to  this  extent  in  diplomatic  science  as  early  as  the  begin- 
ning of  the  13th  century,  and  such  a  refinement  was  totally  un- 
known to  the  ancients,  {a)    Treaties  of  subsidy  showed  also  the 

(a)  Under  Henry  HI.,  in  1240,  the  Flemings  obtained  leave  to  cany  on  their  trade 
as  lumal,  when  England  and  France  were  at  war,  so  long  as  they  took  no  other  part 
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progress  of  the  law  of  nations.  The  troops  of  one  nation,  to  a 
definite  extent,  could  be  hired  for  the  service  of  one  of  the  bellig- 
erents, without  affording  ground  for  hostility  with  the  community 
which  supplied  the  specific  aid.  The  rights  of  commerce  began 
to  be  regarded  as  imder  the  protection  of  the  law  of  nations,  and 
Queen  Elizabeth  complained  of  the  Spaniards,  that  they  had  pro- 
hibited commerce  in  the  Indian  seas,  contrary  to  that  law. 
The  efforts  that  were  made,  upon  the  revival  of  conmierce,  to 
Law  eon-  supprcss  piracy,  and  protect  shipwrecked  property,  show 
oerningibip.  a  rctuming  sense  of  the  value  and  of  the  obligations  of 
'^^        national  justice.    The  case  of  shipwrecks  may  be  cited, 

and  dwelt  upon  for  a  moment,  as  a  particular  and  strong  in- 
*  18    stance  *  of  the  feeble  beginnings,  the  slow  and  interrupted 

progress,  and  final  and  triumphant  success  of  the  principles 
of  public  right.  Yalin  (a)  imputes  the  barbarous  custom  of  plun- 
dering shipwrecked  property,  not  merely  to  the  ordinary  cupidity 
for  gain,  but  to  a  more  particular  and  peculiar  cause.  The  earli- 
est navigators  were  almost  all  pirates,  and  the  inhabitants  of  the 
coasts  were  constantiy  armed  against  their  depredations,  and  when- 
ever they  had  the  misfortune  to  be  shipwrecked,  they  were  pursued 
with  a  vindictive  spirit,  and  deemed  just  objects  of  punishment. 
The  practice  of  plundering  shipwrecks  has  been  traced  to  the  Rho- 
dians,  and  firom  them  it  passed  to  the  Romans ;  and  the  efforts  to 
restrain  it  were  very  feeble  and  gradual,  and  mixed  with  much 
positive  injustice.  The  goods  cast  ashore  first  belonged  to  the  for- 
tunate occupant,  and  then  they  were  considered  as  belonging  to 
ibe  state.  This  change  from  private  to  public  appropriation  of 
the  property,  rendered  a  returning  sense  of  right  and  duty  more 
natural  and  easy.  The  Emperors  Hadrian  and  Antoninus  had  the 
honor  of  having  first  renounced  the  claim  to  shipwrecked  property 
in  favor  of  the  rightful  owner,  (b)  But  the  inhuman  customs  on 
this  subject  were  too  deeply  rooted  to  be  eradicated  by  the  wisdom 
and  vigilance  of  the  Roman  lawgivers.  The  laws  in  favor  of  the 
unfortunate  were  disregarded  by  succeeding  emperors,  and  when 
the  empire  itself  was  overturned  by  the  northern  barbarians,  the 

in  the  war  than  what  their  earl,  nnder  his  feudal  relation  to  the  crown  of  France,  was 
called  upon  by  reason  of  his  homsge  to  perform.  Souihey's  Early  Nayal  History  of 
England,  toI.  i.  180. 

(a)  Com.  Snr.  Ord.  torn.  ii.  579-587. 

(6)  Vinnius  in  Inst  lib.  2,  tit  1,  art  47,  note  5.    Valln,  t<&.  sup. 
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laws  of  humanity  were  swept  away  in  the  tempest ;  and  the  con- 
tmual  depredations  of  the  Saxons  and  Normans  induced  the  inhab- 
itants of  the  western  coasts  of  Europe  to  treat  all  navigators,  who 
were  thrown  by  the  perils  of  the  sea  upon  their  shores,  as  pirates, 
and  to  punish  them  as  such,  without  inquiry  or  discrimination. 

The  Emperor  Andronicus  Comnenus,  who  reigned  at  Constanti- 
nople in  1183,  made  great  efforts  to  repress  this  inhuman 
practice.  His  edict  was  worthy  of  the  highest  *  praise,  but  *  14 
it  ceased  to  be  put  in  execution  after  his  death.  Pillage  had 
become  an  inveterat?^  moral  pestilence.  It  required  something 
more  effectual  than  papal  bulls,  and  the  excommunication  of  the 
church,  to  stop  the  evil.  The  revival  of  conmaerce,  and  with  it  a 
sense  of  the  value  of  order,  commercial  ordinances,  particular  con- 
ventions and  treaties  between  sovereigns,  contributed  gradually  to 
suppress  this  criminal  practice,  by  rendering  the  regulations  on 
(hat  subject  a  branch  of  the  public  law  of  nations.  Valin  says,  it 
was  reserved  for  the  ordinances  of  Louis  XIV.  to  put  the  finishing 
stroke  to  this  species  of  piracy,  by  declaring  that  shipwrecked  per- 
sons and  property  were  placed  imder  the  special  protection  and 
safeguard  of  the  crown;  and  the  pimishment  of  death,  without 
hope  of  pardon,  was  pronounced  against  the  guilty,  (a)  ^ 

The  progress  of  moderation  and  humanity  in  the  treat-  Treatment 
ment  of  prisoners,  is  to  be  imputed  to  the  influence  of  ^v*noBen. 

(a)  The  sense  of  justice,  in  respect  to  shipwrecks  and  piracj-,  has  made  its  wa^  into 
the  kingdom  of  Siam,  in  Eastern  India;  and  by  a  treaty  with  the  United  States,  in 
April,  1836,  persons  and  property  in  American  vessels,  suffering  shipwreck  in  the 
SiaaoMse  dominions,  or  taken  by  pirates  and  brought  therein,  are  to  be  carefully  pro- 
tected, preserved,  and  restored.^  By  the  treaty  of  commerce  and  navigation  between 
the  United  States  and  Hanover,  May  20, 1840,  art.  8,  assistance  is  to  be  given  to  the 
shipwrecked  and  stranded  vessels,  and  no  more  than  the  ordinaiy  salvage  or  duties,  on 
unlading  the  caigo  for  repairs  in  such  cases,  shall  be  demanded.  The  treaty  likewise 
specially  declares,  "  that  the  ancient  and  barbarous  right  to  wrecks  of  the  sea  shall  be 
entirely  abolished,  with  respect  to  the  property  of  the  subjects  or  citizens  of  the  con- 
tracting parties."  Such  a  stipulation  between  two  civilized  and  Christian  nations, 
near  the  middle  of  the  19th  oentniy,  sounds  oddly,  and  might  as  well  have  been 
spared. 

^  Principles  of  enlightened  justice  and  generous  policy  were  applied  to  the  interpreta* 
tion  of  the  Revenue  Laws  of  the  United  States,  in  a  late  case  of  shipwreck.  It  was 
held  that  goods,  taken  from  a  British  vessel  wrecked  on  our  coast,  and  landed  and 
sold  without  a  permit  therefor,  were  not  forfeited  to  the  United  States.  The  Gertrude, 
3  Story  C.  C.  68. 

'  Similar  stipulations  are  introduced  into  the  treaties  with  Borneo  and  Lew  Chew, 
*  10  U.  S.  Stat  909, 1101,  and  Japan,  11  U.  S.  Stat.  597. 
TOL.  I.  9 
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Ohristianily,  and  of  conventional  law,  establishing  a  general  ex- 
change of  prisoners,  rank  for  rank,  and  giving  protection  to  cartel 
ships  for  that  purpose.  It  is  a  practice  of  no  very  ancient  intro- 
duction among  the  states  of  Europe,  and  it  was  not  of  very  famil- 
iar use  in  the  age  of  Orotius,  and  it  succeeded  the  elder  practice 
of  ransom.  From  the  extracts  which  Dr.  Robinson  (b)  gives  from 
Bellus,  who  was  a  judge  or  assessor  in  the  armies  of  Charles  Y. 
and  Philip  11.,  he  concludes  that  no  practice  so  general  and  so 
favorable  to  the  conduct  of  prisoners,  as  a  public  exchange  in 
time  of  war,  was  known  in  the  16th  century,  (c)  The  private  in- 
terest of  the  captor  in  his  prisoner,  and  his  right  to  claim  ransom 
money,  continued  through  that  period ;  and  the  practice  of  ran- 
som, foimded  on  the  right  of  property  claimed  by  the  captor,  suc- 
ceeded to  the  Greek  and  Roman  practice  of  killing  prisoners,  or 
selling  them  as  slaves. 

Adainumor    The  custom  of  admitting  resident  ministers  at  each 
AmbMMdon.  gQyereiga'g  court,  was  another  important  improvement  in 

the  security  and  facility  of  national  intercourse ;  (d)  and  this 
*  15   led  *  to  the  settlement  of  a  great  question,  which  was  very 

frequentiy  discussed  in  the  15th  and  16th  centuries,  con- 
cerning the  inviolability  of  ambassadors.  It  became  at  last  a  de- 
finitive principle  of  public  law,  that  ambassadors  were  exempted 
from  all  local  jurisdiction,  civil  and  criminal ;  though  Lord  Coke 
considered  the  law  in  his  day  to  be,  that  if  an  ambassador  com- 
mitted any  crime  which  was  not  merely  mcUum  prohibitum^  he  lost 
his  privilege  and  dignity  as  an  ambassador,  and  might  be  punished 


(h)  3  Bob.  Adxn.    Appendix  A. 

(c)  When  Sir  Bichard  Hawkins,  in  his  armed  ship  Daintj,  was  captured  in  the 
South  Sea,  after  a  desperate  engagement,  in  1594,  the  Spanish  commander,  Bon  Bel- 
tran,  an  officer  of  great  gallantry,  courtesy,  and  humanity,  claimed,  nevertheless,  a  prop- 
erty in  his  prisoner,  and  the  right  to  a  ransom.  Callcnder's  Voyages,  vol.  ii.  126, 194. 
The  custom  of  enslaving  prisoners  of  war  was  continued  in  Europe  down  to  the  13th 
century,  and  was  then  extinguished,  though  asserted  even  by  Grotius,  Do  Jure  Belli, 
lib.  3,  c.  7,  to  be  conformable  to  the  law  of  nations.  It  was  discontinued  under  the  in- 
fluence of  Christianity,  though  the  right  to  the  ransom  of  prisoners  as  the  subjects  of 
property,  was  continued  to  a  much  later  period. 

(d)  Ferdinand  the  Catholic  is  said  to  have  introduced  the  practice  of  resident  minis- 
ters. Prescott's  Hist  of  Ferdinand  and  Isabella,  vol.  i.  352.  The  right  of  sending 
public  ministers  to  the  confederate  states,  and  to  foreign  states,  is  preserved  to  all  the 
princes  and  states  composing  the  present  Germanic  Confederation,  (1844,)  and  so  it  is 
in  that  of  the  Swiss  Cantons ;  but  the  privilege  is  wisely  taken  away  from  the  seTeral 
states  by  the  Constitution  of  the  United  States  of  America. 
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as  any  other  priyate  alien,  and  that  he  was  even  bound  to  answer 
dYilly  for  his  contracts  that  were  good,  jure  gentium,  (a) 

Thns  stood  the  law  of  nations  at  the  age  of  Grotius.  It  had 
been  rescued,  to  a  very  considerable  extent,  from  the  cruel  ^^^^^^^ 
usages  and  practices  of  the  barbarians*  It  had  been  re- 
stored to  some  degree  of  science  and  ciyility  by  the  influence  of 
Christianity,  the  study  of  the  Soman  law,  and  the  spirit  of  com- 
merce. It  had  grown  in  value  and  efficacy,  from  the  intimate 
conneetion  and  constant  intercourse  of  the  modem  nations  of  Eu- 
rope, who  were  derived  from  a  common  origin,  and  were  governed 
by  similar  institutions,  manners,  laws,  and  religion.  But  it  was 
still  in  a  state  of  extreme  disorder,  and  its  principles  were  little 
known,  and  less  observed.  It  consisted  of  a  series  of  undigested 
precedents,  without  order  or  authority.  Grotius  has,  therefore, 
been  justly  considered  as  the  father  of  the  law  of  nations.  He 
arose  like  a  splendid  luminary,  dispelling  darkness  and  confusion, 
and  imparting  light  and  security  to  the  intercourse  of  nations.  It 
is  said  by  Barbeyrac,  {h)  tliat  Lord  Bacon's  works  first  suggested 
to  Grotius  the  idea  of  reducing  the  law  of  nations  to  the  certainty 
and  precision  of  a  regular  science.  Grotius  has  himself  frJly  ex- 
plained the  reasons  which  led  him  to  undertake  his  necessary,  and 
most  useful  and  immortal  work,  (c)  He  found  the  sentiment  imi- 
versally  prevalent,  not  only  among  the  vulgar,  but  among 
men  of  reputed  wisdom  and  leamhig,  that  war  *  was  a  stran-  *  16 
ger  to  all  justice,  and  that  no  commonwealth  could  be  gov- 
erned without  injustice.  The  saying  of  Euphemus  in  Thucydides, 
he  perceived  to  be  in  almost  every  one's  mouth,  that  nothing  which 
was  useful  was  unjust.  Many  persons,  who  were  friends  to  justice 
in  private  life,  made  no  account  of  it  in  a  whole  nation,  and  did 
not  consider  it  as  applicable  to  rulers.  He  perceived  a  horrible 
licentiousness  and  cruelty  in  war,  throughout  the  Christian  world, 
of  which  barbarians  might  be  ashamed.  When  men  took  up  arms, 
there  was  no  longer  any  reverence  for  law,  either  human  or  divine ; 
and  it  seemed  as  if  some  malignant  fury  was  sent  forth  into  the 
world,  with  a  general  license  for  the  commission  of  all  manner  of 
wickedness  and  crime,  (a) 

The  object  of  Grotius  was  to  correct  these  false  theories  and 


(a)  4  Inst.  153.  (b)  Faff,  sec  29. 

(c)  Fioleg.  De  Jar.  Bel.  (a)  Prolog,  sec.  3  and  S8. 
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pernicious  maxims,  by  showing  a  community  of  sentiment  among 
the  wise  and  learned  of  all  nations  and  ages,  in  favor  of  the  natu- 
ral law  of  morality.  He  likewise  undertook  to  show  that  justice 
was  of  perpetual  obligation,  and  essential  to  the  well-being  of 
every  society,  and  that  the  great  commonwealth  of  nations  stood 
in  need  of  law,  and  the  observance  of  fedth,  and  the  practice  of 
justice.  His  object  was,  to  digest,  in  one  systematic  code,  the 
principles  of  public  tight,  <and  to  supply  authorities  for  almost 
every  case  in  the  conduct  of  nations ;  and  he  had  the  honor  of 
reducmg  the  law  of  nations  to  a  system,  and  of  producing  a  work 
which  has  been  resorted  to  as  the  standard  of  authority  in  every 
succeeding  age.  The  more  it  is  studied,  the  more  will  our  admi- 
ration be  excited  at  the  consummate  execution  of  the  plan,  and 
the  genius  and  erudition  of  the  author.  There  was  no  system  of 
the  kind  extant,  that  had  been  produced  by  the  ancient  philoso- 
phers of  Greece,  or  by  the  primitive  Christians.  The  work  of 
Aristotle  on  the  rights  of  w;ar,  and  the  writings  of  the  Romans  on 
their  fecial  law,  had  not  survived  the  wreck  of  ancient  literature ; 
and  the  essays  of  some  learned  modems  on  public  law  were 
*  17  *  most  imperfect,  and  exceedingly  defective  in  illustrations 
from  history,  and  in  omitting  to  place  their  decisions  upon 
the  true  foimdations  of  equity  and  justice,  (a)  Grotius,  therefore, 
went  purposely  into  the  detail^  of  history  and  the  usages  of  na- 
tions, and  he  i^esorted  to  the  works  of  philosophers,  historians,  ora- 
tors, poets,  civilians,  and  divines,  for  the  materials  out  of  which 
the  science  of  public  morality  should  be  formed ;  proceeding  on 
the  principle,  that  when  many  men,  at  different  times  and  places, 
unanimously  affirmed  the  same  thing  for  truth,  it  ought  to  be 
ascribed  to  some  universal  cause,  (b)  His  unsparing  citation  of 
authorities,  in  support  of  what  the  present  age  may  consider  very 
plain  and  undisputed  truths,  has  been  censured  by  many  persons 
as  detracting  from  the  value  of  the  work.  On  the  other  hand,  the 
support  that  he  gave  to  those  truths,  by  the  concurrent  testimony 
of  all  nations  and  ages,  has  been  justiy  supposed  to  contribute  to 
that  reverence  for  the  principles  of  international  justice,  which  has 
since  distinguished  the  European  nations. 
Among  the  disciples  of  Grotius,  Puffendorf  has  always  held  the 

(a)  Pioleg.  of  Grot  sec  36,  37,  38. 

(6)  Omni  caOem  in  n  oomettoo  omnium  gentium  lex  natura  putanda  est.    Cic.  Tnscnl. 
QoflBSt  lib.  1,  c.  13. 
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firet  rank.    His  work  went  more  at  large  into  the  prin-  ^.  ,  _^ 
ciples  of  natural  law,  and  combined  the  science  of  ethics 
with  what  may  be  more  strictly  called  the  law  of  nations.    It  is 
copious  in  detail,  but  of  very  little  practical  value  in  teaching  us 
what  the  law  of  nations  is  at  this  day.    It  is  rather  a  treatise  on 
moral  philosophy  than  on  international  law ;  and  the  same  thing 
may  be  smd  of  the  works  of  Wolfius,  Burlamaqui,  and  Buther- 
forth.    The  summary  of  the  law  of  nations,  by  Professor    ^^ 
Martens,  is  a  treatise  of  greater  practical  utility,  but  it  is 
only  a  very  partial  view  of  the  system,  being  confined  to  the  cus- 
tomary and  conventional  law  of  the  modem  nations  of  ^  ^   ^  ^ 
Europe,  (c)    Bynkershoek's  treatise  on  the  laws  of  war 
has  been  received  as  of  great  authority  on  that  particular  branch 
of  the  science  of  the  law  of  nations,  and  the  subject  is  by  him 
ably  and  copiously  *  discussed.     The  work  is  replete  with  *  18 
practical  illustration,  though  too  exclusive  in  its  references 
to  the  ordinances  of  his  own  country,  to  render  his  authority  very 
unquestionable.  The  most  popular,  and  the  most  elegant     ^ 
writer  on  the  law  of  nations,  is  Yattel,  whose  method  has 
been  greatly  admired.    He  professed  to  have  followed  the  volumi- 
nous work  of  Wolff  on  the  Law  of  Nature  and  Nations,  and  to  be 
enlightened  and  guided  by  his  learning,  with  much  improvement 
upon  the  doctrine  and  arrangement  of  his  great  master.    He  has 
been  cited,  for  the  last  half  century,  more  freely  than  any  one  of 
the  public  jurists ;  but  he  is  very  deficient  in  philosophical  pre- 
cision.   His  topics  are  loosely,  and  often  tediously  and  diffusively 
discussed,  and  he  is  not  sufficiently  supported  by  the  authority  of 
precedents,  which  constitute  the  foundation  of  the  positive  law  of 
nations.    There  is  no  work  which  combines,  in  just  proportions, 
aad  with  entire  satisfaction,  an  accurate  and  comprehensive  view 
of  the  necessary  and  of  the  instituted  law  of  nations,  and  in  which 
principles  are  sufficiently  supported  by  argument,  authority,  and 
example.     Since  the  age  of  Grotius,  the  code  of  war  has  been 
vastly  enlarged  and  improved,  and  its  rights  better  defined,  and  its 
severities  greatly  mitigated.    The  rights  of  maritime  capture,  the 

principles  of  the  law  of  prize,  and  the  duties  and  privileges  of  neu- 
—  —  ■     ■■  ,         I .         , 

(e)  Wheaton,  in  liis  History  of  the  Law  of  Nations,  edit.  N.  Y.  1845,  sajs  that  the 
treatise  of  Martens,  of  which  a  third  edition  in  French  appeared  in  1821,  Fr&is  dn 
Droit  des  Gens  Modemes  de  I'Enrope  fbnd^  snr  les  Trait^s  et  llJsage,  has  become  a 
jnstlj  esteemed  manual  of  the  sdenoe. 

2» 
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Modern  im-  trsls,  hsYe  gTOWii  into  Yetj  important  titles  in  the  sys- 
ttei^rti^ii!^  tern  of  national  law.  We  now  appeal  to  more  accurate, 
tiooa.  more  authentic,  more  precise,  and  more  commanding 

evidence  of  the  rules  of  public  law,  by  a  reference  to  the  decisions 
of  those  tribunals,  to  whom,  in  every  country,  the  administration 
of  that  branch  of  jurisprudence  is  specially  intrusted.  We  like- 
wise appeal  to  the  official  documents  and  ordinances  of  particular 
states,  which  have  professed  to  reduce  into  a  systematic  code,  for 
the  direction  of  their  own  tribunals,  and  for  the  information  of 
foreign  powers,  the  law  of  nations,  on  those  points  which  relate 
particularly  to  the  rights  of  commerce  and  the  duties  of  neutrality. 
But  in  the  absence  of  higher  and  more  authoritative  sanctions,  the 
ordinances  of  foreign  states,  the  opinions  of  eminent  statesmen, 
and  the  writings  of  distinguished  jurists,  are  regarded  as  of  great 
consideration  on  questions  not  settled  by  conventional  law.    In 

cases  where  the  principal  jurists  agree,  the  presumption  will 
*  19  be  very  great  in  favor  of  the  solidity  of  their  *  maxims ;  and 

no  civilized  nation,  that  does  not  arrogantly  set  all  ordinary 
law  and  justice  at  defiance,  will  venture  to  disregard  the  uniform 
sense  of  the  established  writers  on  international  law.  England 
and  the  United  States  have  been  equally  disposed  to  acknowledge 
the  authority  of  the  works  of  jurists,  writing  professedly  on  public 
law,  and  the  binding  force  of  the  general  usage  and  practice  of 
nations,  and  the  still  greater  respect  due  to  judicial  decisions  recog- 
nizing and  enforcing  the  law  of  nations.  In  all  our  foreign  nego- 
tiations and  domestic  discussions  of  questions  of  national  law,  we 
have  paid  the  most  implicit  respect  to  the  practice  of  Europe,  and 
the  opinions  of  her  most  distinguished  civilians.  In  England,  the 
report  made  in  1753,  to  the  king,  in  answer  to  the  Prussian  me- 
morial, is  very  satisfactory  evidence  of  the  obedience  shown  to  the 
great  standing  authorities  on  the  law  of  nations,  to  wliich  I  have 
alluded.  And  in  a  case  which  came  before  Lord  Mansfield,  in 
1764,  in  the  K.  B.,  (a)  he  referred  to  a  decision  of  Lord  Talbot, 
who  had  declared  that  the  law  of  nations  was  to  be  collected  from 
the  practice  of  difierent  nations,  and  the  authority  of  writers  ;  and 
who  had  argued  from  such  authorities  as  Grotius,  Barbeyi'ac,  Byn- 
kershoek,  Wicquefort,  Ac,  in  a  case  where  British  authority  was 
silent.    The  most  celebrated  collections  and  codes  of  maritime 


(a)  Triqnet  v.  Bath,  3  Bun.  1478. 
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law,  such  as  the  Consolato  dd  Mare^  the  laws  of  (Keron,  the  laws 
of  the  Hanseatic  league,  and,  above  all,  the  marine  ordinances 
of  Louis  XIY.,  are  also  referred  to,  as  containing  the  most 
authentic  eTidence  of  the  immemorial  and  customary  law  of  Eu- 
rope, 

The  dignity  and  importance  of  this  branch  of  jurisprudence, 
cannot  fail  to  reconmiend  it  to  the  deep  attention  of  the  importaooe 
studeot;  and  a  thorough  knowledge  of  its  principles  is  «'"»»*'^« 
necessary  to  lawyers  and  statesmen,  and  highly  ornamental  to 
eveiy  scholar  who  wishes  to  be  adorned  with  the  accomplishments 
of  various  learning.  Many  questions  arise  in  the  course  of 
commercial  transactions,  which  require  for  *  their  solution  *  20 
an  accurate  accquaintance  with  the  conventional  law  of  Eu- 
rope, and  the  general  doctrines  of  the  prize  tribunals.  Though 
we  may  remain  in  peace,  there  is  always  war  raging  in  some  part 
of  the  globe,  and  we  have  at  the  present  moment  (a)  neutral  rights 
to  exact,  and  neutral  duties  to  perform,  in  the  course  of  our  Medi- 
terranean trade,  and  in  the  trade  to  the  Brazils,  and  along  the 
shores  of  the  Pacific.  A  comprehensive  and  scientific  knowledge 
of  international  law  is  highly  necessary,  not  only  to  lawyers  prac- 
tising in  our  commercial  ports,  but  to  every  gentleman  who  is  ani- 
mated by  liberal  views,  and  a  generous  ambition  to  assume  stations 
of  high,  public  trust.  It  would  be  exceedingly  to  the  discredit  of 
any  person  who  shoidd  be  called  to  take  a  share  in  the  councils  of 
the  nation,  if  he  should  be  found  deficient  in  the  great  leading 
principles  of  this  law ;  and  I  think  I  cannot  be  mistaken  in  con- 
sidering the  elementary  learning  of  the  law  of  nations,  as  not  only 
an  essential  part  of  the  education  of  an  American  lawyer,  but  as 
proper  to  be  academically  taught.  My  object,  therefore,  in  some 
succeeding  lectures  will  be,  to  discuss  all  the  leading  points  arising 
upon  the  rights  and  duties  of  nations,  in  the  several  relations  of 
peace,  of  war,  and  of  neutrality. 

(«)  KoYeznber,  1824. 
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♦21  •LECTURE   II. 

OF  THE  BIGHTS  AND  DUTIES  OF  NATIONS  IN  A  STATE  OF  FEAOE. 

A  VIEW  of  the  rights  and  duties  of  nations  in  peace,  will  lead 
us  to  examine  the  grounds  of  national  independence,  the  extent 
of  territorial  jurisdiction,  the  rights  of  embassy  and  of  commercial 
intercourse. 

Nations  are  equal  in  respect  to  each  other,  and  entitled  to 

Bquau^aod  ^laim  equal  consideration  for  their  rights,  whatever  may 

independence  be   their   relative  dimensions  or  strength,  or  however 

of  nations.  ii>i_  j»»rt>      •  j.i** 

greatly  they  may  differ  m  government,  religion,  or  man- 
ners. This  perfect  equality,  and  entire  independence  of  all  distinct 
states,  is  a  fundamental  principle  of  public  law.  It  is  a  necessary 
consequence  of  this  equality,  that  each  nation  has  a  right  to  gov- 
ern itself  as  it  may  think  proper,  and  no  one  nation  is  entitled  to 
dictate  a  form  of  government,  or  religion,  or  a  course  of  inter- 
nal policy,  to  another.  No  state  is  entitled  to  take  cognizance  or 
notice  of  the  domestic  administration  of  another  state,  or  of  what 
passes  within  it  as  between  the  government  and  its  own  subjects,  (a) 
The  Spaniards,  as  Vattel  observes,  violated  all  rules  of  right,  when 


(a)  Grotiiis,  de  Jure  belli  et  pads,  b.  1,  c.  3,  sec.  8 ;  Vattel,  Droit  des  GenSi  b.  2,  c 
4,  sec.  54 ;  Rntherforth's  Inst  b.  2,  c  9.  The  principle  of  non-interference  with  the 
internal  policy  and  gOTemment  of  other  states,  was  emphatically  declared  by  England 
and  France  in  the  automn  of  1830,  and  new  strength  and  solidity  were  thereby  given 
to  national  freedom  and  independence.  But  the  right  of  intervention  exists  when  im- 
pending danger  requires  it,  as  when  it  is  necessary  to  prevent  aggression  by  preventing 
the  dangerous  accumulation  of  the  means  of  attack.  An  interference  to  preserve  the 
balance  of  power  among  neighboring  nations,  is  another  case  of  the  utmost  moment 
and  difficulty,  and  requires  the  most  grave  and  comprehensive  consideration.  Such 
intervention  has,  within  the  last  two  centuries,  been  very  frequent,  and  led  to  extensive 
and  destructive  wars.  But  it  was  necessaiy  and  just  in  some  of  the  instances,  and 
pre-eminently  so  with  England,  in  1803,  and  with  Austria  in  1813,  under  the  danger- 
•  ous  preponderance  and  inveterate  aggressions  of  France.  "  No  governments,"  said 
General  Washington,  (Sparks's  Writings  of  Washington,  vol.  xi.  p.  382,)  ''ought  to 
interfere  with  the  internal  concerns  of  another,  except  for  the  security  of  what  is  due  to 
thenudves."  War  may  be  engaged  in,  in  behalf  of  our  neighbors,  if  it  be  very  certain 
that  we  must  sufier  by  their  ruin.  Tua  res  agitur,  paries  quum  proximus  ardet.  Heineoc 
Elem.  Jur.  Nat.  et  Gent.  b.  2,  a  9,  sec.  107.  See  Roman  Law  by  Lord  Mackenzie, 
(ed.  1862)  54,  55. 
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tfaej  set  up  a  tribunal  of  their  own  to  judge  the  Inca  of  Peru  ac- 
cording to  their  laws.  If  he  had  broken  the  law  of  nations 
*  in  respect  to  them,  thej  would  have  had  a  right  to  punish  *  22 
him ;  but  when  they  imdertook  to  judge  of  the  merits  of  his 
own  interior  administration,  and  to  try  and  pimish  him  for  acts 
committed  in  the  course  of  it,  they  were  guilty  of  the  grossest  in- 
justice. No  nation  had  a  contention  with  itself,  but  the  ancient 
Romans,  with  their  usual  insolence,  immediately  interfered,  and 
with  profound  duplicity  pretended  to  take  part  with  the  oppressed 
for  the  sake  of  justice,  though  in  reality  for  the  purpose  of  domin- 
ion. It  was  by  a  violation  of  the  right  of  national  independence, 
that  they  artfully  dissolved  the  Achaean  league,  and  decreed  that 
each  member  of  the  confederacy  should  be  governed  by  its  own 
laws,  independent  of  the  general  authority,  (a)  But  so  surprising- 
ly loose  and  inaccurate  were  the  theories  of  the  ancients  on  the 
subject  of  national  independence,  that  the  Greeks  seem  never  to 
have  questioned  the  right  of  one  state  to  interfere  in  the  internal 
concerns  of  another,  (b)  We  have  several  instances  within  time 
of  memory,  of  unwarrantable  and  flagrant  violations  of  the  inde- 
pendence of  nations.  The  interference  of  Russia,  Prussia,  and 
Austria,  in  the  internal  government  of  Poland,  and  first  dismem- 
bering it  of  large  portions  of  its  territory,  and  then  finally  over- 
turning its  constitution,  and  destroying  its  existence  as  an  inde- 
pendent power,  was  an  aggravated  abuse  of  national  right.  There 
were  several  cases  which  preceded,  or  which  arose  during  the  vio- 
lence of  the  French  revolution,  which  were  unjustifiable  invasions 
of  the  rights  of  independent  nations  to  prescribe  their  own  forms 
of  government,  and  to  deal  in  their  discretion  with  their  own  do- 
mestic concerns.  Among  other  instances,  we  may  refer  to  the  in- 
vasion of  Holland  by  the  Prussian  arms  in  1787,  and  of  Prance  by 
the  Prussian  arms  in  1792,  and  of  wars  fomented  or  declared 
against  all  monarchical  forms  of  government,  by  the  French 
rulers,  during  *  the  early  and  more  intemperate  stages  of  *  23 
their  revolution.  We  may  cite  also  the  invasion  of  Naples 
by  Austria  in  1821,  and  the  invasion  of  Spain  by  France  in  1823, 
under  the  pretext  of  putting  down  a  dangerous  spirit  of  internal 


(a)  lAry,  b.  88,  c  SO ;  floras,  b.  2,c  7 ;  Montesq.  Consid.  sur  les  Causes  de  la 
Gnmd.  des.  Bom.  c  6. 
(6)  liitford't  Hiat.  of  Greece,  toI.  t.  127. 
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revolution  and  reform,  as  instances  of  the  same  violation  of  the  ab- 
solute equality  and  independence  of  nations,  (a) 
Every  nation  has  an  undoubted  right  to  provide  for  its  own 
Rale  of  In-  Safety,. aud  to  take  due  precaution  against  distant  as  well 
terfienaoe.  ^^  impending  danger.  The  right  of  self-preservation  is 
paramount  to  all  other  considerations,  (b)  A  rational  fear  of  an 
imminent  danger  is  said  to  be  a  justifiable^  cause  of  war.  Posse 
viemum  impedirij  ne  in  suo  solo,  sine  alia  causa  suaque  evidenti  ntiK- 
tate^  munimentum  nobis  'propinqwam  extruat^  wut  aliud  quid  faeiatj 

(a)  The  BridBh  goyemment  declined  being  a  party  to  the  promulgated  doctrines 
and  proceedings  of  the  congress  of  the  great  powers  of  continental  Europe  at  Troppau 
and  Laybach,  in  1821,  and  at  Verona,  in  1822,  and  which  gave  sanction  to  the  inva- 
sions of  Naples  and  Spain.  It  was  not  supposed  by  Great  Britain  that  there  existed 
in  either  of  thos<i  instances,  a  case  of  such  direct  and  imminent  danger  to  the  safety 
of  other  states,  as  to  warrant,  upon  principles  of  international  law,  a  forcible  interfer- 
ence. The  allied  sovereigns  who  assembled  at  Layboch  and  Verona,  do  not  appear 
to  hav.e  differed  essentially  with  Great  Britain,  as  to  the  general  principles  which 
ought  to  regulate  the  interference  of  other  states  in  the  internal  aifiurs  of  Naples  and 
Spain,  but  they  difiered  in  the  application  of  those  principles  to  the  cases  before  them* 
They  justified  their  interference  on  the  ground  that  it  was  "  necessary  for  protecting 
Italy  from  a  general  insurrection,  and  the  neighboring  states  from  the  most  imminent 
dangers,"  — ''  that  there  existed  a  vast  conspiracy  against  all  established  power  and 
against  all  those  rights  consecrated  by  that  social  order  under  which  Europe  had  en- 
joyed so  many  centuries  of  glory  and  happiness."  —  "  That,  in  respecting  the  rights 
and  independence  of  all  legitimate  power,  they  regarded  as  disavowed  by  the  princi- 
ples which  constitute  the  public  right  of  Europe,  all  pretended  reform  operated  by 
revolt  and  open  hostility."  Their  object  was  to  protect  the  peace  of  Europe  "  against 
those  disastrous  attempt  which  would  spread  the  horror  of  universal  anarchy  over 
the  civilized  world  "  —  "  against  a  fanaticism  for  innovation,  which  would  soon  have 
rendered  the  existence  of  any  public  order  whatever,  problematical."  —  "  That  they 
were  far  from  wishing  to  prolong  this  interference  beyond  the  limits  of  strict  neces- 
sity, and  would  ever  prescribe  to  themselves  the  preservation  of  the  independence  and 
of  the  rights  of  each  state."  Circular  Despatch  and  Declaration  of  the  Sovereigns  of 
Austria,  Russia,  and  Prussia;  Laybach,  May,  1821 ;  Annual  Register  for  1821,  p.  599. 
The  quadruple  alliance  in  1834,  between  France,  Spain,  Great  Britain,  and  Portugal, 
was  made  for  the  purpose  of  putting  an  end  to  a  war  in  regard  to  the  succession  to 
the  crown  of  Portugal,  waged  between  the  Emperor  Don  Pedro,  contending  for  the 
rights  of  the  Queen  of  Portugal,  Donna  Maria  2d,  and  the  Infante  Don  Miguel,  who 
had  usurped  the  throne,  and  also,  for  the  purpose  of  expelling  from  the  Peninsula  the 
Infante  Don  Carlos,  who  disputed  with  Queen  Isabella  2d  the  suooession  to  the  crown 
of  Spain,  and  is  another  instance  of  interference  with  the  internal  concerns  of  nations. 
The  object  of  the  interference  and  quadruple  alliance  was  effected  by  the  expulsion 
of  the  two  Infantes.  So  far,  the  armed  interference  in  this  case  went  on  the  momen- 
tous questions  of  dynasty  and  succession,  and  on  the  pretence  of  putting  an  end  to  a 
destructive  and  interminable  civil  war.  See  Roman  Law  by  Lord  Mackenzie,  (ed.  1862,) 
55 ;  Lord  Palmerston's  Despatch,  9th  April,  1847  —  Parliamentary  Papers. 

(6)  Vattel,  b.  2,  c.  4,  sec.  49,  50 ;  Klubcr,  Droit  dcs  Gens,  c.  1,  p.  75 ;  Grotius,  b.  % 
c.  1.    See  Despatch  of  Mr.  Seward  to  Lord  Lyons  on  the  *'  Trent "  afihir,  1862. 
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wndejvMtaformido  perieuli  oriatur.  (e)  The  danger  must  be  great, 
distinct,  and  imminent,  and  not  rest  on  vague  and  uncertain  suspi- 
cion. The  British  government  officially  declared  to  the  allied  powers 
in  1821,  (d)  that  no  government  was  more  prepared  than  their  own, 
^*  to  uphold  the  right  of  any  state  or  states  to  interfere,  where  their 
own  security  or  essential  interests  were  seriously  endangered  by  the 
internal  transactions  of  another  state ;  —  that  the  assumption  of  the 
right  was  only  to  be  justified  by  the  strongest  necessity,  and  to  be 
limited  and  regulated  thereby ;  —  that  it  could  not  receive  a  gen« 
eral  and  indiscriminate  application  to  all  revolutionary  movements, 
without  reference  to  their  immediate  bearifig  upon  some  particu- 
lar state  or  states  ;  —  that  its  exercise  was  an  exception  to  general 
principles  of  the  greatest  value  and  importance,  and  as  one  that 
(Hily  properly  grows  out  of  the  circumstances  of  the  special  case  ; 
and  exceptions  of  this  description  could  never,  without  the  utmost 
danger,  be  so  far  reduced  to  rule,  as  to  be  incorporated  into  the 
ordinary  diplomacy  of  states,  or  into  the  institutes  of  the  law 
of  nations.  *  The  limitation  to  the  right  of  interference  *  24 
with  the  internal  concerns  of  other  states,  was  defined  ^gj^tanoe 
in  this  instance  with  unconmion  precision ;  and  no  form  inoMeorre- 
of  civil  government  which  a  nation  may  think  proper  to 
prescribe  for  itself,  can  be  admitted  to  create  a  case  of  necessity 
justifying  an  interference  by  force  ;  for  a  nation  Tinder  any  form  of 
civil  policy  which  it  may  choose  to  adopt,  is  competent  to  preserve 
its  fSeuth,  and  to  maintain  the  relations  of  peace  and  amity  with 
other  powers. 

It  is  sometimes  a  very  grave  question,  when  and  how  far  one 
nation  has  a  right  to  assist  the  subjects  of  another,  who  have  re- 
volted, and  implored  that  assistance.    It  is  said  (a)  that  assistance 

(e)  Hnber  de  Jure  ctvitatiSy  lib.  3,  c.  7,  sec.  4. 

(d)  Lord  Castlereagh's  Circular  Despatch  of  January  19, 1821,  and  of  May,  1823. 
Annnal  Register,  yoI.  Ixy.  Public  Documents.  See,  also,  Mr.  Secretary  Canning's 
Commanicadons  in  January  and  March,  1823.  Annual  Register,  vol.  Ixvi.  Public 
Documents. 

(a)  Vattel,  b.  2,  c  4,  see.  56 ;  Rutherforth,  b.  2,  c.  9.  See,  also,  Grotius,  lib.  2,  c. 
25,  sec  8 ;  Puff.  b.  8,  a  6,  sec  14.  The  American  Secretary  of  State,  (Mr.  Webster,) 
in  his  letter  to  Lord  Ashbnrton,  of  April  21, 1841,  declared,  that  it  was  ''  a  manifest 
and  gross  impropriety  for  individuals  to  engage  in  the  civil  conflicts  of  other  states,  and 
thus  to  be  at  war,  while  their  government  is  at  peace  " ;  and  that  "  the  salutary  doc- 
trine of  non-intervention  by  one  nation  with  the  affiiirs  of  others,  is  liable  to  be  essen- 
tially impaired,  if,  while  the  government  refrains  from  interference,  interference  is  stiD 
lUowed  to  its  subjects,  individually  or  in  masses '' ;  and  that  "  the  United  States  have 
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may  be  afforded,  consistently  with  tbe  law  of  nations,  in  extreme 
cases,  as  when  rulers  have  violated  the  principles  of  the  social  com- 
pact, and  given  just  cause  to  their  subjects  to  consider  themselves 
discharged  from  their  allegiance.  Yattel  mentions  the  case  of  the 
Prince  of  Orange  as  a  justifiable  interference,  because  the  tyranny 
of  James  11.  had  compelled  the  English  nation  to  rise  in  their  de- 
fence, and  call  for  his  assistance.  The  right  of  interposition  must 
depend  upom  the  special  circumstances  of  the  case.  It  is  not  sus- 
ceptible of  precise  limitations,  and  is  extremely  delicate  in  the 
application.  It  must  be  submitted  to  the  guidance  of  eminent  dis- 
cretion, and  controlled*  by  the  principles  of  justice  and  sound  policy. 
It  would  clearly  be  a  violation  of  the  law  of  nations,  to  invite  sub- 
jects to  revolt  who  were  under  actual  obedience,  however  just  their 
complaints ;  or  to  endeavor  to  produce  discontents,  violence,  and 
rebellion  in  neighboring  states,  and,  under  color  of  a  generous 
assistance,  to  constunmate  projects  of  ambition  and  dominion. 
The  most  unexceptionable  precedents  are  those  in  which  the  inter- 
ference did  not  take  place  imtil  the  new  states  had  actually  been 

established,  and  sufficient  means  and  spirit  had  been  displayed 
*  25   to  excite  a  confidence  *  in  their  stability,  (a)    The  assistance 

that  England  gave  to  the  United  Netherlands  when  they 
were  struggling  against  Spaih,  and  the  assistance  that  France  gave 
to  this  country  during  the  war  of  our  Revolution,  were  justifiable 
acts,  founded  in  wisdom  and  policy.  And  equally  justifiable  was 
the  interference  of  the  European  powers  of  France,  Great  Britain, 
and  Russia,  in  favor  of  the  Greeks,  against  the  Ottoman  Porte,  by 
the  treaty  for  the  pacification  of  Greece,  concluded  by  those  three 
Christian  powers  in  1827,  and  by  means  of  which  a  ferocious  and 
destructive  war  was  terminated  by  the  independence  of  the  Greek 
state  as  a  new  kingdom,  and  a  recognition  of  that  independence  by 
the  Ottoman  Porte  in  1832.  So,  also,  there  was  a  successful  in 
terference  in  1840,  of  four  of  the  great  European  powers,  Austria, 
Great  Britain,  Prussia,  and  Russia,  in  the  civil  war  between  the 
Ottoman  Porte  and  Mehemet  Ali,  the  Pacha  of  Egypt.    These,  as 

been  the  first  among  civilized  nations  to  enforce  the  observance  of  the  just  role  of 
nentralily  and  peace,  by  special  and  adequate  legal  enactments  against  allowing  indi- 
viduals to  make  war  on  their  own  anthoritj,  or  to  mingle  themselves  in  the  belliger- 
ent operations  of  other  nations/' 

(a)  The  Comm.  Pinheiro-Ferreira,  in  his  Conrs  de  Droit  Public,  tom.  ii.  pp.  6,  7, 
very  decidedly  justifies  the  recognition,  when  the  revolted  people  have  acquired  such 
stability. 
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wefl  as  other  wts  and  pacifications,  have  effectually  placed  Turkey 
within  the  pale  of  the  public  law  of  Europe.  And  lastly,  there 
was  a  memorable  interference'  of  the  five  great  European  powers 
in  the  Belgic  revolution  of  1830,  which  ended  in  the  separation 
of  Belgium  from  Holland,  and  the  establishment  of  the  former 
as  an  independent  state.  The  several  cases  have  given  recent 
and  practical  illustration  of  the  pijnciple  of  international  law, 
in  its  application  to  the  preservation  of  the  public  peace  and 
security  of  nations,  against  internal  as  well  as  external  violence 
and  oppression.  It  has  been  well  observed,  (b)  that  non-interfer- 
ence is  the  general  rule,  and  cases  of  justifiable  interference  form 
exceptions  limited  by  the  necessity  of  the  case.  It  was  stated,  on 
the  part  of  the  British  ministry,  in  ParUament,  by  Lord  Palmer- 
ston,  in  1847,  as  a  rule  laid  down  by  writers  on  the  law  of  nations, 
that  when  civil  war  is  regularly  established  in  a  country,  and 
when  the  nation  is  divided  into  conflicting  armies  and  opposing 
camps,  the  two  parties  in  such  war  may  be  dealt  with  by  other 
powers  as  if  they  were  separate  commimities,  and  that  such  other 
powers  may  take  part  with  one  side  or  the  other,  according  to 
their  sympathies  and  interests,  just  as  they  might  in  a  war  between 
separate  and  independent  nations.  Such  interference,  however 
justifiable  and  safe,  will  be  rare,  and  requires  the  exercise  of  emi- 
rent  discretion.  It  is  not  to  be  doubted  that  the  government  of 
^he  United  States  had  a  perfect  right,  in  the  year  1822,  to  consider, 
as  it  then  did,  the  Spanish  Provinces  in  South  America  as  legiti- 
mate powers,  which  had  attained  sufficient  solidity  and  strength  to 
be  entitled  to  the  rights  and  privileges  belonging  to  independent 
states,  (c) 

Prior  to  the  recognition  of  the  independence  of  any  of  the  Span- 
ish colonies  in  America,  and  during  the  existence  of  the  civil  war 
between  Spain  and  her  colonies,  it  was  the  declared  policy  of  the 
government  of  the  United  States,  in  recognizing  the  independence 
of  the  Spanish  American  republics,  to  remain  neutral,  and  to  allow 
to  each  of  the  belligerent  parties  the  same  rights  of  asylum  and 
hospitality,  and  to  consider  them,  in  respect  to  the  neutral  relation 
and  duties  of  the  United  States,  as  equally  entitled  to  the  sove- 


(6)  Wheftton's  Elements,  p.  120. 

(c)  Freddent's  Message  to  Congress  of  8th  of  March,  1822,  and  Act  of  Congress  of 
4diofMay,  1822,  c.  52. 

▼OL.  I.  3 
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reign  rights  of  war  as  against  each  other,  (d)    This  was  also  the 
judicial  doctrine  of  the  Supreme  Oourt,  derived  from  the  policy 
of  the  government,  and  seems  to  have  been  regarded  as  a  principle 
of  international  law.  (e) 
Nations  are  at  liberty  to  use  their  own  resources  in  such  man- 
ner, and  to  apply  them  to  such  purposes  as  they  may  deem 
tttKUAby    best,  provided  they  do  not  violate  the  perfect  rights  of 
ohMkceorcoTr  other  nations,  nor  endanger  their  safety,  nor  infringe  the 
indispensable  duties  of  humanity.     They  may  contract 
alliances  with  particular  nations,  and  grant  or  withhold  particular 
privileges  in  their  discretion.    By  positive  engagements  of  this 
kind,  a  new  class  of  rights  and  duties  is  created,  which  forms  the 
conventional  law  of  nations,  and  constitutes  the  most  diffusive, 
and,  generally,  the  most  important  branch  of  public  jurisprudence. 

(d)  President's  Message  to  Congress  in  1822,  and  Proclamation  in  that  year. 

(s)  United  States  t;.  Palmer,  3  Wheaton,  610,  634;  The  Santissima  Trinidad,  7 
Wheaton,  283,  337.  See,  also,  Walley  v.  Schooner  Liberty,  12  Louisiana,  98.  "  The 
uniform  policy  and  practice  of  the  United  States,  as  declared  by  President  Jackson,  in 
his  Message  to  Congress  of  the  21st  December,  1836,  is  to  avoid  all  interference  in 
disputes  which  merely  relate  to  the  internal  government  of  other  nations,  and  even^ 
nally  to  recognize  the  authority  of  the  prevailing  party,  without  reference  to  the  merits 
of  die  original  controversy.  All  questions  relative  to  the  government  of  foreign 
nations,  whether  of  the  old  or  new  world,  have  been  treated  by  the  United  States  as 
questions  of  fact  only,  and  they  have  cautiously  abstained  from  deciding  upon  them, 
until  the  clearest  evidence  was  in  their  possession  to  enable  them  to  decide  correctly." 
It  was  further  observed,  by  the  American  Secretary  of  State,  (Mr.  Forsyth,)  in  1887, 
in  his  answer  to  the  Texan  Envoy,  that  in  determining  with  respect  to  the  independ* 
ence  of  other  countries,  the  United  States  have  never  taken  the  question  <^  right  be- 
tween the  contending  parties  into  consideration.  They  have  deemed  it  a  dictate  of 
duty  and  policy  to  decide  upon  the  question  as  one  of  fad  merely.  It  belongs  to  the 
legislative  or  executive  power,  (according  to  the  character  of  the  government,)  to  reoog^ 
nize  the  independence  of  a  people  in  revolt  from  their  foreign  sovereign ;  and  until 
such  acknowledgment  be  made,  courts  of  justice  are  bound  to  consider  the  ancient 
state  of  things  as  remaining  unaltered.  City  of  Berne  v.  Bank  of  England,  9  Vesey, 
847  ;  The  Manilla,  1  Edw.  Adm.  1 ;  Trisarri  v.  Clements,  3  Bing.  432 ;  Thompson  v. 
Powles,  3  Sim.  194;  Taylor  r.  Barclay,  ib.  213;  Boee  v.  Himely,  4  Cnuch,  241 ; 
Hoyt  o.  Gelston,  13  Johns.  139, 141 ;  United  States  v.  Palmer,  3  Wheaton,  610.^ 

^  The  recognition  of  the  independence  of  Texas  belonged  exclusively  to  that  depar^ 
ment  of  the  United  States  Government,  which  was  charged  with  its  foreign  relations. 
Kennet  v.  Chambers,  14  How.  U.  S.  38. 

On  the  accession  of  Napoleon  ILL  to  the  imperial  throne,  Mr.  Webster  wrote  to  Mr. 
Rives :  "  As  the  diplomatic  representative  of  your  country  in  France,  you  will  act  as 
your  predecessors  have  acted,  and  conform  to  what  appears  to  be  settled  national 
authority."  Cong.  Doc  1851  -2,  toL  4^  Doc.  19.  See  Roman  Law  by  Lord  Mac- 
kenzie, (ed.  1862,)  62,  63. 
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And  it  is  well  to  bo  understood,  at  a  period  when  alterations  in 
the  constitutions  of  goveniments,  and  revolutions  in  states^  are 
familiar,  that  it  is  a  clear  position  of  the  law  of  nations,  that  trear 
ties  are  not  affected,  nor  positive  obligations  of  any  kind  with  other 
powers,  or  with  creditors,  weakened,  by  any  such  mutations.  A 
state  neither  loses  any  of  its  rights,  nor  is  discharged  &om  any  of 
its  duties,  by  a  change  in  the  form  of  its  civil  government.  The 
body  politic  is  still  the  same,  though  it  may  have  a  different  oi^an 
of  communication.  (/)  So,  if  a  state  should  be  divided  in  respect 
to  territory,  its  rights  and  obligations  are  not  impaired ;  and 
if  they  have  *  not  been  apportioned  by  special  agreement,  *  26 
those  rights  are  to  be  enjoyed,  and  those  obligations  fulfilled, 
by  all  the  parts  in  common,  (a) 

The  extent  of  jurisdiction  over  the  adjoining  seas,  is  often  a  ques- 
tion of  difficulty  and  of  dubious  right.  As  far  as  a  nation  jorfj^uctioii 
can  conveniently  occupy,  and  that  occupancy  is  acquired  oTeradjdning 
by  prior  possession  or  treaty,  the  jurisdiction  is  exclusive.  **^ 
Navigable  rivers  which  j9ow  through  a  territory,  and  the  sea-coast 
adjoining  it,  and  the  navigable  waters  included  in  bays,  and  be- 
tween headlands  and  arms  of  the  sea,  belong  to  the  sovereign  of  the 
adjoining  territory,  as  being  necessary  to  the  safety  of  the  nation,  and 
to  the  undisturbed  use  of  the  neighboring  shores,  (b)  The  open  sea 
is  not  capable  of  being  possessed  as  private  property.  The  free  use 
of  the  ocean,  for  navigation  and  fishing,  is  common  to  all  mankind, 
and  the  public  jurists  generally  and  explicitly  deny  that  the  main 
ocean  can  ever  be  appropriated.  The  subjects  of  all  nations  meet 
there,  in  time  of  peace,  on  a  footing  of  entire  equality  and  inde- 
pendence. No  nation  has  any  right  or  jurisdiction  at  sea,  except 
it  be  over  the  persons  of  its  own  subjects,  in  its  own  public  and 
private  vessels ;  and  so  far  territorial  jurisdiction  may  be  consid- 
ered or  preserved,  for  the  vessels  of  a  nation  are,  in  many  respects, 
considered  as  portions  of  its  territory,  and  persons  on  board  are  pro- 

(/)  Grotins  de  Jnxe,  lib.  S,  c.  9,  sec.  8 ;  Puff.  Droit  de  la  Katore  et  des  Qens,  par 
Barbeyrac,  torn.  ii.  liv.  8,  c.  12,  sec.  2,' 3 ;  Bnrlamaqai,  Nat  and  Pol.  Law,  vol.  ii.  part 
4,  c.  9,  sec.  16 ;  ButherfortVs  Institutes,  b.  2,  c.  10 ;  Yattel,  b.  2,  sec.  85 ;  Protocol  of 
the  five  great  powers  of  Austria,  Great  Britain,  France,  Pmssia,  and  Bnssia,  hy  their 
plenipotentiaries  at  London,  December,  1830,  stated  in  Wbeaton's  History  of  the  Law 
of  Nations,  New  Tork,  1845,  pp.  538-546. 

(a)  Buthcribrth,  b.  2,  c.  10. 

(6)  Grotius,  b.  2,  c  2,  sec.  12 ;  c  3,  sec.  7 ;  Pnff.  b.  3,  c.  3,  sec.  4 ;  b.  4,  c  6,  sec.  3  and 
8;  Yattel,  b.  1,  C22,23. 
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tected  and  governed  by  the  law  of  the  country  to  which  the  vessel 
belongs.  They  may  be  punished  for  offences  against  the  municipal 
laws  of  the  state,  committed  on  board  of  its  public  and  private  ves- 
sels at  sea,  and  on  board  of  its  public  vessels  in  foreign  ports,  (c) 
This  jurisdiction  is  confined  to  the  ship ;  and  no  one  ship  has  a 
right  to  prohibit  the  approach  of  another  at  sea,  or  to  draw  round 
her  a  line  of  territorial  jurisdiction,  within  which  no  other  is  at 

liberty  to  intrude.  Every  vessel,  in  time  of  peace,  has  a 
*  27   right  to  consult  its  own  safety  and  convenience,  *  and  to 

pursue  its  own  course  and  business,  without  being  dis- 
turbed, when  it  does  not  violata  the  rights  of  others,  (a)  As  to 
narrow  seas  and  waters  approaching  the  land,  there  have  been 
many  and  sharp  controversies  among  the  European  nations,  con- 
cerning the  claim  for  exclusive  dominion.  The  questions  arising 
on  this  claim  are  not  very  clearly  defined  and  settled,  and  ex- 
travagant pretensions  are  occasionally  put  forward.  The  subject 
abounds  in  curious  and  interesting  discussions,  and,  fortunately 
for  the  peace  of  mankind,  they  are,  at  the  present  day,  matters 
rather  of  speculative  curiosity  than  of  use. 

Grotius  published  his  Mare  Liberum  against  the  Portuguese 
claim  to  an  exclusive  trade  to  the  Indies,  through  the  South  At- 
lantic and  Indian  Oceans,  and  he  shows  that  the  sea  was  not  capa- 
ble of  private  dominion.  He  vindicates  the  free  navigation  of  the 
ocean,  and  the  right  of  commerce  between  nations,  and  justly  ex- 
poses the  folly  and  absurdity  of  the  Portuguese  claim.  Selden's 
Mare  Glausum  was  intended  to  be  an  answer  to  the  doctrine  of 
Grotius,  and  he  imdertook  to  prove,  by  the  laws,  usages,  and  opin- 
ions of  all  nations,  ancient  and  modem,  that  the  sea  was,  in  point 
of  fact,  capable  of  private  donunion ;  and  he  poured  a  flood  of 
learning  over  the  subject.  He  fell  far  short  of  his  great  rival  in 
the  force  and  beauty  of  his  argument,  but  he  entirely  surpassed 
him  in  the  extent  and  variety  of  his  citations  and  researches. 
Having  established  the  fact,  that  most  nations  had  conceded  that  the 
sea  was  capable  of  private  dominion,  he  showed,  by  numerous  docu- 
ments and  records,  that  the  English  nation  had  always  asserted 
and  enjoyed  a  supremacy  over  the  surrounding  or  narrow  seas, 

(c)  GrotliiB,  b.  2,  c  3,  sec.  10  and  13 ;  Rniherforth,  b.  2,  c.  9 ;  Vattel,  b.  1,  c  19,  Bee. 
216 ;  Forbes  v,  Cochrane,  2  Bam.  &  Cress.  448 ;  Wheaton's  Elements  of  International 
Law,  3d  edit.  157 ;  Edinburgh  Review  for  Jnlj,  1841,  pp.  294,  295. 

(a)  The  Maiianna  Flora»  11  Wheaton,  38. 
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and  that  ibis  claim  had  been  recognized  by  all  the  neighboring  na- 
tions. Sir  Matthew  Hale  considered  the  title  of  the  king  to  the 
narrow  seas  adjoining  the  co&st  of  England,  to  have  been  abun- 
antly  proved  by  the  treatise,  of  Selden  ;  and  Butler  speaks  of 
it  *  as  a  work  of  profound  erudition,  {a)  Bynkershoek  has  *  28 
also  written  a  treatise  on  the  same  contested  subject,  in 
which  he  concedes  to  Selden  much  of  his  argument,  and  admits 
that  the  sea  was  susceptible  of  dominion,  though  he  denies  the  title 
of  the  English,  on  the  ground  of  a  want  of  uninterrupted  posses- 
sion. He  said  there  was  no  instance,  at  that  time,  in  which  the 
sea  was  subject  to  any  particular  sovereign,  where  the  surrounding 
territory  did  not  belong  to  him.  (6) 

The  claim  of  dominion  to  close  or  narrow  seas,  is  still  the  theme 
of  discussion  and  controversy.  Puffendorf  (e)  admits,  that,  in  a 
narrow  sea,  the  dominion  of  it,  and  the  right  of  fishing  therein, 
may  belong  to  the  sovereigns  of  the  adjoining  shores.  Vattel  also 
{d)  lays  down  the  position,  that  the  various  uses  to  wliich  the  sea 
contiguous  to  the  coast  may  be  applied,  render  it  justly  the  subject 
of  property.  People  fish  there,  and  draw  from  it  shells,  pearls, 
amber,  <&c. ;  and  who  can  doubt,  he  observes,  but  that  the  pearl 
fisheries  of  Bahram  and  Ceylon  may  be  lawfully  enjoyed  as  prop- 
erty ?  Chitty,  in  his  work  on  commercial  law,  (e)  has  entered  into 
an  elaborate  vindication  of  the  British  title  to  the  four  seas  sur- 
rounding the  British  Islands,  and  known  by  the  name  of  the  Brit- 
ish Seas,  and,  consequently,  to  the  exclusive  right  of  fishing,  and 
of  controlling  the  navigation  of  foreigners  therein.  On  the  other 
hand.  Sir  Wm.  Scott,  in  the  case  of  .The  Twee  Gebroeders,  (/) 
did  not  treat  the  claim  of  territory  to  contiguous  portions  of  the 
sea  with  much  indulgence.  He  said  the  general  inclination  of  the 
law  was  against  it ;  for  in  the  sea,  out  of  the  reach  of  cannon-shot, 
universal  use  was  presumed^  in  like  manner  as  a  common  use  in 
rivers  flowing  through  conterminous  states  was  presumed ; 
and  yet,  in  both  cases,  *  there  might,  by  legal  possibility,  *  29 
exist  a  peculiar  property,  excluding  the  universal,  or  the 


(a)  Haig.  Law  Tracts,  10;  Co.  Litt.  lib.  3,  n.  205. 
{h)  Dissertatio  de  Dominio  Maris ;  Bynk.  Opera,  torn.  li.  124. 
(c)  Droit  de  la  Nat  et  des  Qens,  Uy.  4,  c.  5,  sec.  5  - 10. 
{d)  B.  1,  c.  23. 
(e)  Vol.  L8S-102. 
(/)  3  Bob.  Adm.  336. 

3* 
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conunon  use.  The  claim  of  Russia  to  sovereignty  over  the  Pacific 
Ocean  north  of  the  Slst  degree  of  latitude,  as  a  close  sea,  was  ccm- 
sidered  by  our  government  in  1822,  to  be  against  the  ri^ts  of 
other  nations,  (a)  It  is  difficult  to  draw  any  precise  or  determin- 
ate conclusion,  amidst  the  variety  of  opinions,  as  to  the  distance  to 
which  a  state  may  lawfully  extend  its  exclusive  dominion  over  the 
sea  adjoining  its  territories,  and  beyond  those  portions  of  the  sea 
which  are  embraced  by  harbors,  golfis,  bays,  and  estuaries,  and 
over  which  its  jurisdiction  unquestionably  extends,  (b)  All  that 
can  reasonably  be  asserted  is,  that  the  dominion  of  the  sovereign 
of  the  shore  over  the  contiguous  sea,  extends  as  far  as  is  requisite 
for  his  safety,  and  for  some  lawful  end.  A  more  extended  do- 
minion must  rest  entirely  upon  force  and  maritime  supremacy^ 
According  to  the  current  of  modem  authority,  the  general  terri- 
torial jurisdiction  extends  into  the  sea  as  far  as  cannon-shot  wiU 
reach,  and  no  farther ;  and  this  is  generally  calculated  to  be  a  ma- 
rine league ;  and  the  Congress  of  the  United  States  have  recog- 
nized this  limitation,  by  authorizing  the  District  Courts  to  take 
cognizance  of  aU  captures  made  within  a  marine  league  of  the 
American  shores,  (c)  The  executive  authority  of  this  country,  in 
1798,  considered  the  whole  of  Delaware  Bay  to  be  within  our  ter- 
ritorial jurisdiction  ;  and  it  rested  its  claims  upon  those  authorities 
which  admit  that  gulfs,  channels,  and  arms  of  the  sea,  belong  to 
the  people  with  whose  lands  they  are  encompassed.  It  was  inti- 
mated that  the  law  of  nations  would  justify  the  United  States  in 
attaching  to  their  coasts  an  extent  into  the  sea  beyond  the  reach 

of  cannon-shot,  (d) 
*  80       *  Considering  the  great  extent  of  the  line  of  the  American 


(a)  Mr.  Adams's  Letter  to  the  Russian  Minister,  March  30th,  1822. 

(6)  Aznni  on  the  Maritime  Law  of  Europe,  vol.  i.  p.  206. 

(c)  Bynk.  Q.  Pub.  J.  c.  8 ;  Vattel,  b.  1,  c.  23,  sec.  289 ;  Act  of  Congress,  June  5th, 
1794,  c.  50;  The  King  v.  Fortj-nine  Casks  of  Brandy,  8  Hagg.  Adm.  257.  By  the 
convention  at  London  of  the  13th  July,  1841,  between  Great  Britain,  France,  Austria, 
Prussia,  and  Russia,  and  the  Ottonuin  Porte,  it  was  declared  and  agreed  to  be  an  estab- 
lished principle  of  public  law,  that  no  ships  of  war  of  foreign  powers  should  enter  into 
the  Straits  of  the  Dardanelles  and  of  the  Bosphorus,  thereby  placing  the  territorial 
jurisdiction  of  the  Sultan  over  the  interior  waters  of  his  empire,  under  the  protection 
of  the  written  public  law  of  Europe.  Wheaton's  History  of  the  Law  of  Nations,  New 
York,  1845,  p.  584. 

((f)  Opinion  of  the  Attorney-General  concerning  the  seizure  of  the  ship  Grange, 
dated  14th  cf  May,  1793,  and  the  Letter  of  the  Secretary  of  State  to  the  French  Minis- 
ter, of  15th  of  May,  1793. 
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coasts,  we  have  a  right  to  daim,  for  fiscal  aad  defensive  regala- 
tioixs,  a  liberal  extension  of  maritime  jurisdiction ;  and  it  would 
not  be  unreasonable,  as  I  apprehend,  to  assume,  for  domestic  pur- 
poses connected  with  our  safety  and  welfare,  the  control  of  the 
waters  on  our  coasts,  though  included  within  lines  stretching  from 
quite  distant  headlands,  as,  for  instance,  from  Gape  Ann  to  Gape 
Cod,  and  from  Nantucket  to  Montauk  Point,  and  from  that  point 
to  the  capes  of  the  Delaware,  and  from  the  south  cape  of  Florida 
to  the  Mississippi.  It  is  certain  that  our  gOTemment  would  be 
disposed  to  view  wi&  some  uneasiness  and  sensibility,  in  tiie  case 
of  war  between  other  maritime  .powers,  the  use  of  the  waters  of 
our  coast,  far  bejond  the  reach  of  cannon-shot,  as  cruising  groimd 
for  belligerent  purposes.  In  1793,  our  government  thought  they 
were  entitled,  in  reason,  to  as  broad  a  margin  of  protected  navigar 
tion  as  any  nation  whatever,  though  at  that  time  tiiey  did  not  posi- 
tively insist  beyond  the  distance  of  a  marine  league  from  the  sea- 
shores ;  (a)  and,  in  1806,  our  government  thought  it  would  not  be 
unreasonable,  considering  the  extent  of  the  United  States,  the 
shoalness  of  their  coast,  and  the  natural  indication  ftimished  by 
the  well-defined  path  of  the  Gulf  Stream,  to  expect  an  immunity 
from  belligerent  warfare,  for  the  space  between  that  limit  and  the 
American  shore.  It  ought,  at  least,  to  be  insisted,  that  the  ex- 
tent of  the  neutral  immunity  should  correspond  with  the  claims 
maintained  by  Great  Britain  around  her  own  territory,  and  that 
no  belligerent  right  should  be  exercised  within  "the  chambers 
foroaed  by  headlands,  or  anywhere  at  sea  within  the  distance  of 
four  leagues,  or  from  a  right  line  from  one  headland  to 
another."  (6)  In  *  the  case  of  The  Little  Belt,  which  was  *  31 
cruising  many  miles  from  the  shore  between  Gape  Henry 
and  Cape  Hatteras,  our  government  laid  stress  on  the  circumstance 
that  she  was  "  hovering  on  our  coasts  "  ;  and  it  was  contended  on 
the  part  of  the  United  Sates,  that  they  had  a  right  to  know  the 
national  character  of  armed  ships  in  such  a  situation,  and  that  it 
was  a  right  immediately  connected  with  our  tranquillity  and  peace. 
It  was  further  observed,  that  all  nations  exercise  the  right,  and 
none  with  more  rigor,  or  at  a  greater  distance  from  the  coast, 
than  Great  Britain,  and  none  on  more  justifiable  grounds  than  the 

(a)  Mr.  Jefienon's  Letter  to  Mr.  Genet,  NoTember  Sth,  1793. 

{b)  Mr.  Madison's  Letter  to  Messrs.  Monroe  and  Finckne^,  dated  May  ITtfat 
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United  States,  (a)  There  can  bo  but  little  doubt,  that  as  the 
United  States  advance  in  commerce  and  naval  strength,  our  gov- 
ernment will  be  disposed  more  and  more  to  feel  and  acknowledge 
the  justice  and  policy  of  the  British  claim  to  supremacy  over  the 
narrow  seas  adjacent  to  the  British  isles,  because  we  shall  stand  in 
need  of  similar  accommodation  and  means  of  security,  (b) 

It  was  declared  in  the  case  of  Le  Louis,  (c)  that  maritime  states 
daim,  upon  a  principle  just  in  itself,  and  temperately  applied,  a 
right  of  visitation  and  inquiry  within  those  parts  of  the  ocean 
adjoining  to  their  shores.  They  were  to  be  considered  as  parts  of 
the  territory  for  various  domestic  purposes,  and  the  right  was 
admitted  by  the  courtesy  of  nations.  The  English  hovering  laws 
were  founded  upon  that  right.  The  statute  9  Geo.  II.  c.  85,  pro- 
hibited foreign  goods  to  be  transshipped  within  four  leagues  of  the 
coast  without  payment  of  duties;  and  the  Act  of  Congress  of 
March  2d,  1799,  c.  128,  sec.  25,  26,  27,  99,  contained  the  same 
prohibition ;  and  the  exercise  of  jurisdiction,  to  that  distance,  for 
the  safety  and  protection  of  the  revenue  laws,  was  declared  by  the 
Supreme  Court  in  Church  v.  Hubharty  (d)  to  be  conformable  to  the 
laws  and  usages  of  nations. 

As  the  end  of  the  law  of  nations  is  the  happi- 
comiSree.^  *  32  uess  and  perfection  *  of  the  general  society  of  man- 
kind, it  enjoins  upon  every  nation  the  punctual 
observance  of  benevolence  and  good  will,  as  well  -as  of  justice, 
towards  its  neighbors,  {a)  This  is  equally  the  policy  and  the  duty 
of  nations.  They  ought  to  cultivate  a  free  intercourse  for  com- 
mercial purposes,  in  order  to  supply  each  other's  wants,  and 
promote  each  other's  prosperity.  The  variety  of  climates  and 
productions  on  the  surface  of  the  globe,  and  the  facility  of  com- 


(a)  Mr.  Monroe's  Letter  to  Mr.  Foster,  October  11th,  1811,  and  President's  Mes- 
sage, November  5th,  1811. 

(6)  In  placing  the  commerce  and  navigation  of  states,  by  treaties  of  commerce,  on 
the  basis  of  equality,  it  is  sometimes  deemed  advisable  to  except  in  express  terms  the 
coasting  trade  or  coastwiae  navigation,  of  the  respective  parties,  and  to  reserve  the  reg- 
ulation of  that  trade  to  the  separate  laws  of  each  nation.  See  the  convention  of  com- 
merce and  navigation  between  the  United  States  and  the  Pern-Bolivian  Gonfederar 
tion,  Maj  28, 1838,  and  between  them  and  the  Kingdom  of  Greece,  August,  1838,  and 
between  them  and  Portugal,  April,  1841,  and  between  them  and  the  Republic  of  Ecua- 
dor, June  13,  1839. 

(c)  2  Dod.  Adm.  245. 

(rf)  2  Cranch,  187. 

(a)  Yattel's  PreUm.  sec.  12, 13,  b.  2,  c.  1,  sec.  2, 3.  v 
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mimication,  by  means  of  rivers,  lakes,  and  the  ocean,  invite  to  a 
liberal  commerce,  as  agreeable  to  the  law  of  nature,  and  extremely 
conducive  to  national  amity,  industry,  and  happiness,  (b)  The 
numerous  wants  of  civilized  life  can  only  be  supplied  by  mutual 
exchange  between  nations  of  the  peculiar  productions  of  each ;  and 
who  that  is  £a,miliar  with  the  English  classics,  has  not  dwelt  with 
delight  on  the  description  of  the  extent  and  blessings  of  English 
commerce,  which  Addison  has  ^ven,  with  such  gracefiil  simplicity 
and  such  enchanting  elegance,  in  one  of  the  Spectator's  visits  to 
the  Royal  Exchange  ?  (c)  But  as  every  nation  has  the  right,  and 
is  disposed  to  exercise  it,  of  judging  for  itself,  in  respect  to  the  pol- 
icy and  extent  of  its  commercial  arrangements,  the  general  freedom 
of  trade,  however  reasonably  and  strongly  it  may  be  inculcated  in 
the  modem  school  of  political  economy,  is  but  an  imperfect  right, 
and  necessarily  subject  to  such  regulations  and  restrictions  as 
each  nation  may  think  proper  to  prescribe  for  itself.  Every  state 
may  monopolize  as  much  as  it  pleases  of  its  own  internal  and 
colonial  trade,  or  grant  to  other  nations,  with  whom  it  deals,  such 
distinctions  and  particular  privileges  as  it  may  deem  condu- 
cive to  its  interests,  (d)  The  celebrated  English  *  naviga-  *  88 
tion  act  of  Charles  11.  contained  nothing,  said  Martens,  con- 
trary to  the  law  of  nations,  notwithstanding  it  was  very  embarrass- 
ing to  other  countries.  When  the  United  States  put  an  entire 
stop  to  their  commerce  with  the  world,  in  December,  1807,  by 
laying  a  general  embargo  on  their  trade,  without  distinction  as  to 
nation,  or  limit  as  to  time,  no  other  power  complained  of  it ;  and 
the  foreign  government  most  affected  by  it,  and  against  whose 
interests  it  was  more  inunediately  directed,  declared  to  our  gov- 
ernment, (a)  that  as  a  municipal  regulation,  foreign  states  had  no 
concern  with  it,  and  that  the  British  government  did  not  conceive 
that  they  had  the  right,  or  the  pretension,  to  make  any  complaint 
of  it}  and  that  they  had  made  none. 
No  nation  has  a  right,  in  time  of  peace,  to  interfere  with,  or 

(b)  Vattel,  b.  2,  c.  2,  see.  21. 

(c)  Spectator,  vol.  i.  No.  69. 

{d)  PniT.  b.  4,  c.  5,  sec.  10.  Vattel,  b.  1,  c.  S,  sec.  92,  97 ;  Maitens's  Compendium  of 
ibt  Law  of  Nations,  146,  148;  1  Cfaittj  on  Commercial  Law,  76-81 ;  Mr.  Canning's 
Letters  to  Bir.  Grallatin,  of  September  11th  and  November  ISth,  1826 ;  Mr.  Gallatin  to 
Mr.  Canning,  September  23d  and  December  28th,  1826,  and  Mr.  Clay  to  Mr.  Gallatin, 
November  11th,  1826. 

(a)  Mr.  Canning's  Letter  to  Mr.  Finckney,  September  2dd,  1808. 
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interrupt,  any  commerce  which  is  lawful  by  the  law  of  nations, 
and  carried  on  between  other  independent  powers,  or  between 
different  members  of  the  same  state.  The  claim  of  the  Portu- 
guese, in  the  height  of  their  maritime  power  in  India,  to  exclude 
all  European  people  from  commerce  with  Asia,  was  contrary  to 
national  law,  and  a  just  cause  of  war.  Yattel  called  it  a  preten- 
sion no  less  iniquitous  than  chimerical,  (b)  The  attempt  of  Russia 
to  appropriate  to  herself  an  exclusive  trade  in  the  North  Pacific, 
met  with  a  prompt  resistance  on  the  part  of  this  country ;  and  the 
government  of  the  United  States  claimed  for  its  citizens  the  right 
to  carry  on  trade  with  the  aboriginal  natives,  on  the  northwest  • 
coast  of  America,  without  the  territorial  jurisdiction  of  other 
ns^tions,  even  in  arms  and  munitions  of  war.  (c) 
Treaties  of  commerce,  defining  and  establishing  the  rights  and 

extent  of  commercial  intercourse,  have  been  found  to 
j^^"*^  be  of  great  utility ;  and  they  occupy  a  very  important 

title  in  the  code  of  national  law.  They  were  consid- 
*84  ered,  *even  two  centuries  ago,  to  be  so  conducive  to  the 
public  welfare  as  to  overcome  the  bigotry  of  the  times ;  and 
Lord  Coke  (a)  admitted  them  to  be  one  of  the  four  kinds  of  na- 
tional compacts  that  might,  lawfully,  be  made  with  infidels.  They 
have  multiplied  exceedingly  within  the  last  century,  for  it  has 
been  found  by  experience,  that  the  general  liberty  of  trade,  resting 
solely  on  principle^  of  common  right,  benevolence,  and  sound 
policy,  was  too  vague  and  precarious  to  be  consistent  with  the 
safety  of  the  extended  intercourse  and  complicated  interests  of 
great  commercial  states.  Every  nation  may  enter  into  such  com- 
mercial treaties,  and  grant  such  special  privileges,  as  they  think 
proper ;  and  no  nation,  to  whom  the  like  privileges  are  not  con- 
ceded, has  a  right  to  take  offence,  provided  those  treaties  do  not 
affect  their  perfect  rights.  A  state  may  enter  into  a  treaty,  by 
which  it  grants  exclusive  privileges  to  one  nation,  and  deprives 
itself  of  the  liberty  to  grant  similar  privileges  to  any  other.  Thus, 
Portugal,  in  1703,  by  her  treaty  with  England,  gave  her  the  mo- 
nopoly of  her  wine  trade ;  and  the  Dutch,  formerly,  by  a  treaty 
with  Ceylon,  engrossed  the  cinnamon  trade,  and,  latterly,  they 


(6)  B.  2,  c.  2,  sec.  24. 

(c)  Mr.  Adams's  Letter  to  the  Russian  Minister,  March  30th,  1822.    See,  also,  Mr. 
Forsyth's  Letter  to  the  American  Minister  at  St.  Fetershnrg,  November  Sd,  1837. 
(a)  4  Inst.  155. 
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haye  monopolized  the  trade  with  Japan.  (6)  ^  These  are  matters 
of  strict  legal  right ;  but  it  is,  nevertheless,  in  a  moral  sense,  the 
duty  of  every  nation  to  deal  kindly,  liberally,  and  impartially 
towards  all  mankind,  and  not  to  bind  itself  by  treaty  with  one 
nation,  in  contraventioli  of  those  general  duties  which  the  law 
of  nature  dictates  to  be  due  to  the  rest  of  the  world,  (c) 

Every  nation  is  bound,  in  time  of  peace,  to  grant  a  passage,  for 
lawful  purposes,  over  their  lands,  rivers,  and  seas,  to  p^jiaageoyer 
the  people  of  other  states,  whenever  it  can  be  permit-  ft*«i«n  tmi- 
ted  without  inconvenience ;  and  burdensome  conditions  ^^' 
ought  not  to  be  annexed  to  the  transit  of  persons  and  prop- 
erty.  If,  however,  any  government  deems  the  introduction  of 
*  foreigners,  or  their  merchandise,  injurious  to  the  interests    *  35 
of  their  own  people,  they  are  at  liberty  to  withhold  the  indul- 
gence.   The  entry  of  foreigners  and  their  efifects  is  not  an  absolute 
right,  but  only  one  of  imperfect  obligation,  and  it  is  subject  to  the 
discretion  of  the  government  which  tolerates  it.  (a)     The  state 

(b)  Chittj  Comm.  Law,  40,  41,  42. 

(e)  It  has  been  the  policy  of  the  United  States  to  cnconrage,  in  its  diplomatic  inter- 
course with  other  nations,  the  most  perfect  freedom  and  equality  in  relation  to  the 
rights  and  interests  of  navigation.  This  is  the  principle  contained  in  the  commercial 
treaty  between  the  United  States  and  the  federation  of  Central  America,  of  the  5th 
]>ecember,  1825.  By  that  treaty,  whatever  can  bo  imported  into,  or  exported  from, 
the  ports  of  the  one  country,  in  its  own  vessels,  may,  in  like  manner,  and  upon  the 
same  terms  and  conditions,  be  imported  or  exported  in  the  vessels  (ft  the  other  coun- 
try. The  same  rule  is  contained  in  the  treaties  of  the  United  States  with  Denmark, 
Sweden,  and  the  Hanseatic  dties.' 

(a)  Puff.  b.  3,  c.  3,  sec.  5,  6,  7  ;  Rutherforth,  b.  2,  c.  9 ;  Vattel,  b.  2,  c.  7,  sec.  94 ;  c 
8,  sec.  100 ;  c.  9,  sec  123,  130;  c.  10,  sec.  132;  1  Chitty,  84-89 ;  M.  Pinheiro-Ferreira 

1  By  late  treaties  with  the  United  States,  Prance,  Russia,  and  Great  Britain,  Japan 
has  consented  to  trade  wi^k  these  nations,  and  this  monoply  no  longer  exists.  11  U. 
S.  Stat.  597. 

^  And  see  the  treaties  with  Peru,  July  26, 1851,  and  with  the  Argentine  Confedera- 
tion, July  27,  1853,  10  U.  S.  Stat.  926,  1005. 

The  treaties  referred  to  also  prove,  that  this  policy  is  furthered,  by  imposing  on 
flhips  and  cargoes  of  foreign  nations  the  some  discriminating  charges  and  duties,  ex- 
acted by  them  from  American  vessels  and  cargoes. 

At  di^rent  times  Russia,  Austria,  Prussia,  Sardinia,  Greece,  Brazil,  Ecuador,  Yene- 
znela,  and  other  of  the  South  American  states,  and,  in  1849,  Great  Britain,  (12  &  13 
Vict,  c  29,)  have  acceded  to  the  ofibr  of  complete  freedom  and  reciprocity  in  respect 
to  navigation  which  at  an  early  period  in  their  history  the  United  States  extended  to 
iQ  nations.  An  instructive  historical  sketch  of  the  progress  of  this  liberal  policy  may 
be  ibimd  in  the  opinion  of  the  court,  per  Wayne  J.,  in  Oldfield  v,  Marriott,  10  How. 
U.  S.  146. 
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may  eveu  levy  a  tax  or  toll  upoa  the  persons  and  property  of 
strangers  m  trarmtu^  provided  the  same  be  a  reasonable  charge, 
by  way  of  recompense  for  the  expense  which  the  accommodation 
creates.  (()  These  things  are  now  generally  settled  in  commer- 
cial treaties,  by  which  it  is  usually  stipulated,  that  there  shall  be 
free  navigation  and  commerce  between  the  nations,  and'  a  free 
entry  to  persons  and  property,  subject  to  the  ordinary  revenue 
and  police  laws  of  the  coxmtry,  and  the  special  terms  and  condi 
tions  prescribed  by  treaty. 

A  nation  possessing  only  the  upper  parts  of  a  navigable  river, 
is  entitled  to  descend  to  the  sea  without  being  embar- 
igiSeriTM*^"  rassed  by  useless  an(}  oppressive  duties  or  regulations. 
It  is  doubtless  a  right  of  imperfect  obligation,  but  one 
that  cannot  be  justly  vrithheld  without  good  cause.  When  Spain, 
in  the  year  1792,  owned  the  mouth,  and  both  banks  of  the  lower 
Mississippi,  and  the  United  States  the  left  bank  of  the  upper  por- 
tion of  the  same,  it  was  strongly  contended  on  the  part  of  the 
United  States,  that  by  the  law  of  nature  and  nations,  we  were 
entitled  to  the  navigation  of  that  river  to  the  sea,  subject  only  to 
such  modifications  as  Spain  might  reasonably  deem  necessary  for 
her  safety  and  fiscal  accommodation.  It  was  further  contended, 
that  the  right  to  the  end  carried  with  it,,  as  an  incident,  the  right 

to  the  means  requisite  to  attain  the  end ;  such,  for  instance, 
*  36    as  the  right  *  to  moor  vessels  to  the  shore,  and  to  land  in 

cases  of  necessity.  The  same  clear  right  of  the  United 
States  to  the  free  navigation  of  the  Mississippi  through  the  terri- 
tories of  Spain  to  the  ocean,  was  asserted  by  the  Congress  under 
the  confederation,  (a)  The  claim  in  that  case,  vrith  the  qualifica- 
tions annexed  to  it,  was  well  grounded  on  the  principles  and 


(Conrs  de  Droit  Fbblic,  tome  ii.  pp.  19,  20,)  complains  yebemently  of  the  checks  cre- 
ated bj  passports  and  the  preventiTe  police  of  the  continental  govenunents  of  Europe, 
npon  emigration  and  the  transit  and  sojourn  of  foreigners.  He  calls  it  legal  tyranny, 
and  contrasts  such  policy  with  that  of  the  United  States,  "  the  classic  land  of  dvil  lib- 
erty." But  I  am  of  opinion,  notwithstanding,  that  every  government  has  the  right, 
and  is  bound  in  duty,  to  judge  for  itself,  how  far  the  unlimited  power  of  emigration, 
and  of  the  admission  and  residence  of  strangers  and  emigrants,  may  be  consistent  with 
its  own  local  interests,  institutions,  and  safety. 

(6)  Rutherforth,  b.  2,  c.  9;  Vattel,  b.  2,  c.  10,  sec.  124 ;  1  Chitty,  108-106. 

(a)  Instructions  given  to  Mr.  Jay  in  1780,  and  again  in  17S5;  Resolution  of  Con- 
gress of  September,  1788;  Report  of  the  Secretary  of  State  to  the  President,  March 
18th,  1792. 
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autiborities  of  the  law  of  nations,  (b)  The  like  claim,  and  founded 
on  the  same  principles  of  natural  law,  and  on  the  authority  of 
jurists  and  the  conventional  law  of  nations,  has  been  made  on 
behalf  of  the  people  of  the  United  States  to  navigate  the  St.  Law- 
rence to  and  from  the' sea,  and  it  has  been  discussed  at  large 
between  the  American  and  British  governments,  (c) 

(h)  Grotiiis,  lib.  2,  c.  2,  §ec.  II,  12, 13, 15;  c.  3,  sec  12 ;  Puff.  lib.  3,  c.  3,  sec.  5, 
6,  8;  Vattel,  b.  1,  sec.  292;  b.  2,  sec.  127,  129,  132.  By  the  treaty  of  peace  at 
Paris,  in  1815,  it  was  stipulated  that  the  navigation  of  the  Rhine  and  the  Scheldt 
should  be  free;  and  at  the  Congress  of  Vienna,  in  1815,  the  allied  sovereigns  agreed 
to  the  free  navigation  of  the  ffreat  navigable  rivers  of  Germany  and  ancient  Poland,  to 
thdr  months,  in  favor  of  all  who  should  conform  to  the  regulations  under  which  the 
affinanchisement  was  to  be  granted.  The  detailed  conventions  consequent  on  the  act  of 
the  Congress  of  Vienna,  have  applied  the  principles  adopted  by  the  Congress,  founded 
on  the  Memoir  of  Baron  Von  Humboldt,  to  regulate  the  navigation  of  the  Rhine,  the 
Scheldt,  the  Meuse,  the  Moselle,  the  Elbe,  the  Oder,  the  Weser,  the  Vistula,  the  Dan- 
ube, and  the  Po,  with  their  confluent  rivers.  The  English  government,  so  late  as 
1830,  continued  to  assert  a  right,  under  the  treaty  of  Vienna,  or  federal  act  of  1815,  to 
the  free  navigation  of  the  Rhine,  and  to  hold  that  it  was  accessible  to  the  vessels  of  all 
nations,  to  the  extent  of  its  navigation,  subject  to  moderate  duties,  for  the  preservation 
of  the  paths  on  the  sides  of  the  river,  and  for  the  maintenance  of  the  proper  police. 
And  by  the  convention  concluded  at  Mayenoe,  March  81st,  1831,  between  all  the  ri- 
parian states  of  the  Rhine,  the  navigation  of  that  river  was  declared  free,  from  the  point 
where  it  becomes  navigable  into  the  sea,  including  its  two  principal  outlets  or  mouths 
in  the  kingdom  of  the  Netherlands,  the  Leek  and  the  Waal,  passing  by  Rotterdam  and 
Briel,  throngh  the  first-named  outlet,  and  by  Dordrecht  and  Hellevoetsluis,  through 
the  latter,  with  the  use  of  the  artificial  canal  of  Voom  and  HeUovoetsluis.  The 
oonrention  provides  regulations  of  police  and  toll  duties  on  vessels  and  merchandise 
passing  to  and  from  the  sea,  through  the  Netherlands,  and  by  the  different  ports  of 
the  upper  states  on  the  Rhine.  Wheaton's  Elements  of  International  Law,  3d  edit. 
243-247;  his  History  of  the  Law  of  Nations  in  Europe  and  America,  New  York, 
1845,  pp.  498-506. 

{e)  Mr  Wheaton  in  his  Elements  of  International  Law,  3d  edit.  248  -  257,  and  in  his 
Histoxy  of  the  Law  of  Nations,  pp.  506,  517,  has  given  the  substance  of  the  argtmients, 
pro  and  con,  taken  from  oongressional  documents  of  the  sessions  of  1827  and  1828.  It 
was  insisted,  on  the  part  of  Great  Britain,  that  this  right  of  passage  was  not  an  abso- 
lute natural  right,  but  an  imperfect  right,  restricted  to  the  right  of  transit  for  purposes 
of  innocent  utility,  to  be  exclusively  determined  by  the  local  sovereign.  The  com- 
nussioners  and  diplomatists  of  the  United  States,  in  1805,  and  afterwards,  stated,  as  a 
principle  of  international  law,  that  when  any  European  nation  took  possession  of  any 
extent  of  sea-coast,  that  possession  extended  into  the  interior  country  to  the  sources  of 
the  rivers  emptying  into  that  coast  and  to  their  mouths,  with  the  bays  and  entrances 
formed  by  their  junction  with  the  sea,  and  to  all  the  tributary  streams  or  branches,  and 
the  country  they  covered.  The  authority  of  Vattel,  b.  1,  p.  266,  is  in  support  of  that 
principle  in  a  qualified  degree,  and  is  to  be  confined  to  xhe  rivers  so  far  as  they  fimo 
vithin  the  territory.  Mr.  Wheaton,  in  his  Elements  of  International  Law,  dd  edit.  1842, 
very  jus^y  confines  such  a  claim  of  dominion  of  the  state  to  the  seas  and  rivers  entirdy 
mdoted  within  its  limits,^ 

1  The  treaty  concluded  between  Great  Britain  and  the  United  States,  June  5, 1854, 
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When  foreigners  are  admitted  into  a  state  upon  free  and  liberal 

sorrenderof  terms,  the  public  faith  becomes  pledged  for  their  protec- 

criminak.     ^j^jj^    rjij^^  courts  of  justice  ought  to  be  freely  open  to 

them  as  a  resort  for  the  redress  of  their  grievances.  But  stran- 
gers are  equally  bound  with  natives,  to  obedience  to  the  laws  of 
the  country  during  the  time  they  sojourn  in  it,  and  they  are 
equally  amenable  for  infractions  of  the  law.  It  has  sometimes 
been  made  a  question,  how  far  one  government  was  bound 
by  the  law  of  nations,  and  independent  of  treaty,  to  surrender, 
upon  demand,  fugitives  from  justice,  who,  having  conmiitted 
crimes  in  one  country,  flee  to  another  for  shelter.  It  is  declared 
by  some  of  the  most  distinguished  public  jurists,  (d)  that  every 


{d)  Grotius,  b.  2,  c.  21,  sec.  3,  A,  5,  and  Hcincccias  Com.  h.  t  Barlamaqiii,  vol.  ii. 
part  4,  c.  3,  sec.  23  -  29 ;  Rutherforth,  b.  2,  c.  9,  vol.  ii.  p.  496 ;  Yattel,  b.  2,  c.  6, 
sec.  76,  77.  See  Questions  de  Droit,  tit.  Etranger,  par  Merlin,  for  discussions  on  this 
subject  in  France.  P.  Voet,  de  Statutis,  p.  297,  says,  that  the  surrender  of  criminals  is 
denied  according  to  the  usage  of  almost  all  Christain  nations,  ^xcdpt  in  cases  of  hu- 
manity, {nisi  ex  humanitaU,)  and  Martens  is  of  the  same  opinion.  Martens's  Law  of 
Nations,  b.  3,  c.  3,  sec.  23.  The  English  decisions  in  support  of  the  right  and  practice 
of  surrender  of  fugitives  chaiged  with  atrocious  crimes,  are,  Bex  v.  Hutchinson,  3 
Eeble,  785 ;  Case  of  Lundj,  2  Vent.  314 ;  Rex  v.  Kimberlj,  Str.  848 ;  S.  C.  Barnard, 
K.  B.  vol.  i.  225;  Fitzgib.  Ill;  East  India  Company  v.  Campbell,  1  Vesej,  246; 
Heath  J.  in  Mure  v,  K&j,  4  Taunt.  34 ;  EunomuB,  Dialog.  3,  sec.  67  ;  Sergeant  Hill'fl 
opinion  (and  his  authority  and  learning  as  a  lawyer  were  pre-eminent)  given  to  gov- 
ernment in  1792.  See  Edin.  Review,  No.  83,  pp.  129,  139, 141.  Lord  Coke,  however, 
held  that  the  sovereign  was  not  bound  to  surrender  up  fugitive  criminals  ih)m  other 
countries.  3  Inst.  180.  The  American  decisions  on  the  question  arc,  in  the  matter  of 
Washburn,  4  Johns.  Ch.  106 ;  Commonwealth  v.  Deacon,  10  Serg.  &  Rawle,  125 ; 
Rex  t;.  Ball,  decided  by  Ch.  J.  Reid,  at  Montreal,  and  reported  in  Amer.  Jur.  297 ; 
case  of  Jos^  Ferreire  dos  Santos,  2  Brockenbrough,  493**  Two  of  those,  via.  that  in 
4th  Johnson  and  before  Ch.  J.  Reid,  are  for  the  dtity  of  surrender,  and  the  other  two 
against  it,  unless  specially  provided  for  by  treaty.  Mr.  Justice  Story  cites  the  conflict- 
ing authorities,  both  foreign  and  domestic,  on  this  interesting  question ;  but  intimates 
no  opinion.  Comm.  Constitution,  vol.  iii.  pp.  675,  676 ;  Comm.  Conflict  of  Laws,  pp. 
620-552.  But  afterwards,  in  the  United  States  v.  Davis,  2  Sumner,  486,  Judge  Story 
expressed  g^reat  doubts  whether,  upon  principles  of  international  law,  and  independent 

iamilarly  cited  as  the  Reciprocity  Treaty,  grants  to  the  citizens  of  the  latter  countiy 
the  right  to  navigate  the  river  St  Lawrence,  and  the  canals  in  Canada  used  as  the 
means  of  communication  between  the  great  lakes  and  the  Atlantic  Ocean,  as  fully  and 
freely  as  the  subjects  of  Gmat  Britain,  and  liable  to  the  same  tolls  and  assessments  as 
now  are,  or  hereafter  may  be,  imposed  on  them.  Great  Britain  has  made  no  admission 
of  the  right  which  the  United  States  claims,  and,  indeed,  expressly  retains  by  the  treaty 
the  power  of  suspending  the  privilege  granted,  on  giving  due  notice  thereof  to  the 
United  States.  10  U.  S.  Stat.  1089 ;  18  &  19  Vict  c  3,  §  4. 
>  S?e  also  Matter  of  Clark,  9  Wendell,  212. 
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*  state  is  bound  to  deny  an  asylum  to  criminals,  and,  upon  *  37 
application  and  due  examination  of  the  case,  to  surrender 
the  fugitive  to  the  foreign  state  where  the  crime  was  committed. 
The  language  of  those  authorities  is  clear  and  expKcit,  and  the 
law  and  usage  of  nations,  as  declared  by  them,  rest  on  the  plainest 
principles  of  justice.  It  is  the  duty  of  the  government  to  sur- 
render up  fugitives  upon  demand,  after  the  civil  magistrate  shall 
have  ascertained  the  existence  of  reasonable  grounds  for  the 
charge,  and  sufficient  to  put  the  accused  upon  his  trial.  The 
guilty  party  cannot  be  tried  and  punished  by  any  other  jurisdic- 


of  statute  or  treaty,  anj  court  of  justice  is  authorized  to  surrender  a  fugitive  from  jus- 
tice. In  the  spring  of  1839,  George  Holmes,  being  charged  with  the  crime  of  murder, 
committed  in  Lower  Canada,  fled  into  the  State  of  Vermont,  and  his  surrender  was 
demanded  bj  the  Governor-General  of  Canada.  Application  was  made  by  authority, 
in  Vermont,  to  the  President  of  the  United  States,  who  declined  to  act  through  an 
alleged  want  of  power,  and  the  case  came  back  to  the  Governor  of  Vermont.  After 
hearing  counsel  and  giving  the  subject  great  consideration.  Governor  Jennison  decided 
tliat  it  was  his  dnty  to  surrender  the  fiigitivc.  The  case  was  afterwards,  and  before  any 
actual  surrender,  carried  up  before  the  Supreme  Court  of  that  state  upon  habeas  carpus, 
and  elaborately  aligned  in  July,  1839,  and  the  decision  of  the  governor  affirmed.  The 
case  was  afterwards  carried  up  to  the  Supreme  Court  of  the  United  States,  in  the  win- 
ter of  1840,  and  the  court  declared  that  they  had  no  jurisdiction  in  the  case.  Holmes 
V,  Jennison,  14  Peters  U.  S.  540.  Holmes  was  thereupon  brought  up  before  the  Su- 
preme Court  of  Vermont  by  habeas  corpus,  in  April,  1840,  and  the  question  solemnly 
argued,  and  the  decision  was,  that  the  state  had  no  authority  to  surrender  the  prisoner, 
and  he  was  accordingly  discharged  from  custody.  Case  ex  parte  Holmes,  12  Vermont, 
631.  It  may  be  here  properly  observed  that,  according  to  the  official  opinion  of  the 
Attorney-General  of  the  United  States,  1797,  it  was  the  duty  of  the  United  States  to 
deliver  up,  on  due  demand,  heinous  offenders,  being  fugitives  from  the  dominions  of 
Spain,  and  that,  as  the  existing  laws  of  the  Union  had  not  made  any  specific  provision 
for  the  case,  the  defect  onght  to  be  supplied.  Opinions  of  the  Attorney-General,  vol.  i. 
46.  But  afterwards,  in  1821,  the  then  Attorney-General  of  the  United  States,  in  an 
daborate  opinion  given  to  the  President,  declared  that  the  modem  usage  and  practice 
)f  nations  had  been  contrary  to  the  doctrines  of  the  early  jurists,  and  that  it  was  not 
Aow  the  law  and  nsage  of  nations  to  deliver  up  fugitives  from  justice,  whatever  may 
be  the  nature  or  atrocity  of  the  crime,  unless  it  be  in  pursuance  of  a  treaty  stipulation. 
Opinions,  &c  vol  i.  384-392.  If  there  bo  no  treaty,  he  was  of  opinion  that  the  gov- 
ernment of  the  United  States  could  not  act  on  the  subject,  without  authority  conferred 
by  an  act  of  Congress,  and  which  it  would  be  expedient  to  grant,  as  the  law  is  imper- 
fect as  it  stands.  Ibid.  vol.  ii.  832,  902.  When  it  is  declared  as  the  settled  rule,  that 
the  United  States  are  not  justified  in  the  surrender  of  fiigitives  from  justice,  except  in 
pmrsuance  of  a  treaty  stipulation,  the  United  States  are  thus  in  effect  declared,  by 
national  and  state  authorities,  to  be  a  safe  asylum  for  aVl  sorts  of  criminals,  from  all 
governments  and  territories,  near  or  distant  So,  also,  all  the  high  law  authorities  in 
Westminster  Hall,  in  the  case  of  The  Creole,  gave  their  opinions,  in  the  British  House 
of  Lonls,  in  February,  1842,  that  the  English  law  and  international  law  did  not  author- 
ize the  surrender  of  fugitive  criminals  of  any  degree,  and  that  the  right  to  demand 
and  surrender  must  be  founded  on  treaty,  or  it  does  not  exist 
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tion  than  the  one  whose  Idiws  have  been  violated,  and,  therefore, 
the  duty  of  surrendering  him  applies  as  well  to  the  case  of  the 
subjects  of  the  state  surrendering,  as  to  the  case  of  subjects  of  the 
power  demanding  the  ftigitive.  The  only  di£Sculty,  in  the  absence 
of  positive  agreement,  consists  in  drawing  the  line  between  the 
class  of  offences  to  which  the  usage  of  nations  does,  and  to  which 
it  does  not  apply,  inasmuch  as  it  is  understood,  in  practice,  to 
apply  only  to  crimes  qf  great  atrocity,  or  deeply  affecting  flie 
public  safety.  The  act  of  the  legislature  of  New  York,  of  the  5th 
April,  1822,  c.  148,  gave  facility  to  the  surrender  of  fugitives, 
by  authorizing  the  governor,  in  his  discretion,  on  requisition  from 
a  foreign  govenmient,  to  surrender  up  fugitives  charged  with 
murder,  forgery,  larceny,  or  other  crimes,  which,  by  the  laws  of 
this  state,  were  punishable  with  death  or  imprisonment  in  the 
state  prison  ;  provided  the  evidence  of  criminality  was  sufficient, 
by  our  laws,  to  detain  the  party  for  trial  on  a  like  charge,  (a) 
Such  a  legislative  provision  was  requisite,  for  the  judicial  power 
can  do  no  more  than  cause  the  fugitive  to  be  arrested  and  de- 
tained, until  sufficient  means  and  opportunity  have  been  afforded 
for  the  discharge  of  this  duty,  to  the  proper  organ  of  communica- 
tion with  the  power  that  makes  the  demand.  (6) 

(a)  The  N.  Y.  Rerised  Statutes,  yoI.  i.  164,  sec.  8,  9, 10, 11,  hAye  adopted  and  oon- 
tinued  the  same  provision. 

(6)  The  constitution  of  the  United  States  has  proyided  for  the  surrender  of  fagitives 
from  justice  as  hdLwem  the  several  states,  in  cases  "  of  treason,  felony,  and  other  crime  " ; 
hut  it  has  not  designated  the  specific  crimes  for  which  a  surrender  is  to  be  made,  and 
this  has  led  to  dlflBculties  as  between  the  states.  Thus,  for  instance,  in  1839,  the  Gov- 
emor  of  Virginia  made  application  to  the  Governor  of  New  York  for  the  surrender  of 
three  men,  charged  hy  affidavit  as  being  fugitives  trova.  justice,  in  fdonioiusly  stealing 
and  taking  away  front  one  CoUey,  in  Virginia,  a  negro  slave,  Isaac,  the  property  of  Colley* 
The  application  waa  made  under  the  act  of  Congress  of  February  12, 1793,  c,  7,  sec.  1, 
founded  on  the  constitution  of  the  United  States,  art.  4,  sec.  2,  as  being  a  case  of 
"  treason,  felony,  or  other  crime,"  within  the  constitution  and  the  law,  and  certified  as 
the  statute  directed.  The  Governor  of  New  York  refused  to  surrender  the  supposed 
fugitives,  on  the  ground  that  slavery  and  property  in  slaves  did  not  exist  in  New  York, 
and  that  the  ofifence  was  not  a  crime  known  to  the  laws  of  New  York,  and  consequently 
not  a  crime  within  the  meaning  of  the  constitution  and  statute  of  the  United  States. 
But  the  legislature  of  New  York,  by  concurrent  resolutions  of  the  11th  of  April,  1842, 
declared  their  opinion  to  be,  that  stealing  a  slave  within  the  jurisdiction  and  against 
the  laws  of  Virginia,  was  a  crime  within  the  meaning  of  the  2d  section  of  the  4th  arti- 
cle of  the  constitution  of  the  United  States.  The  executive  and  legislative  anthoritiea« 
of  Virginia  also  considered  the  case  to  be  within  the  provision  of  the  constitution  and 
the  law,  and  that  the  refusal  was  a  denial  of  right.  It  was  contended,  that  the  consti- 
tution of  the  United  States  recognizes  the  lawful  existence  of  slaves  as  property,  for  it 
i^portions  the  representatioiy  among  the  states  on  the  basis  of  distinction  between  firee 
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The  European  nations,  in  early  periods  of  modem  history,  made 
provision  by  treaty  for  the  mutual  surrender  of  criminals  seeking 
refuge  from  justice.  Treaties  of  this  kind  were  made  be- 
tween England  and  Scotland  in  1174,  *  and  England  and  *  88 
France  in  1308,  and  Prance  and  Savoy,  in  1378 ;  and  the 
last  treaty  made  special  provision  for  the  surrender  of  criminalsj 
though  they  shouhHhapsen  to  be  subjects  of  the  state  to  which 
they  had  fled.    'iBSt/^^  treaties  as  evidence 

of  the  advancenMnToiW&^q^n  W  and  order.  (6) 


persons  and  otlrar  persons ;  and  it  proTides,  in  art.  4,  sec.  2,  for  their  surrender,  when 
escaping  from  one  state  to  another :  —  that  shives  were  regarded  hj  law  as  property  in 
nearlj  all  the  states,  and  protected  as  such,  and  particularly  in  New  York,  when  the 
oonstitation  was  made ;  that  the  repeal  of  those  laws,  and  renunciation  of  that  species 
of  property,  in  one  state,  does  not  affect  the  validity  of  the  laws,  and  of  that  species  of 
property  in  another  state ;  and  that  the  refusal  to  surrender  felons  who  steal  that  prop- 
erty in  Virginia,  and  flee  with  it  or  without  it  to  New  York,  on  the  ground  that  blacks 
are  no  longer  regarded  as  property  in  New  York,  is  a  violation  of  the  federal  compact, 
and  of  the  act  of  Congress  fbunded  dieroon.  This  case  and  that  of  Holmes,  mentioned 
in  a  preceding  note,  involve  very  grave  considerations.  I  have  read  and  considered 
every  authority,  document,  and  argument  on  the  subject  that  were  within  my  command, 
and  in  my  humble  view  of  the  questions,  I  cannot  but  be  of  opinion,  that  the  claim  of 
the  Canadian  authorities  in  the  one  case,  and  of  the  Governor  of  Virginia  in  the  other 
case,  were  equally  well  founded,  and  entitled  to  be  recognized  and  enforced.  In  the 
case  from  Canada,  the  jurisdiction  of  it  belonged  exclusively  to  the  authorities  of 
Vermont.  The  United  States  have  no  jurisdiction  in  such  cases,  except  under  a  treaty 
provision.  The  duty*  of  surrendering  on  due  demand  from  the  foreign  government, 
and  on  due  preliminary  proof  of  the  crime  charged,  is  part  of  the  common  law  of  the 
land,  founded  on  the  law  of  nations  as  part  of  that  law ;  and  the  state  executive  is  to 
cause  that  law  to  be  executed,  and  to  be  assisted  by  judicial  process,  if  necessary.  The 
statute  of  New  York  is  decisive  evidence  of  the  sense  of  that  state,  and  it  was  in  every 
respect  an  expedient,  just,  and  wise  provision,  in  no  way  repugnant  to  the  constitution 
or  law  of  the  United  States,  for  it  was  "  no  agreement  or  compact  with  a  foreign 
power."  The  whole  subject  is  a  proper  matter  of  state  concern,  under  the  guidance 
of  municipal  Jaw,  (stipulations  in  national  treaties  always  excepted,)  and  if  there  be 
no  express  statute  provision,  the  exercise  of  the  power  must  rest  in  sound  legal  dis- 
cretion, as  to  the  nature  of  the  crime  and  as  to  the  sufficiency  of  the  proof.  The  law 
of  nations  is  not  sufficiently  precise  to  dispense  with  the  exercise  of  that  discretion. 
But  private  mttrder,  as  in  the  Vermont  case,  is  free  of  all  difficulty,  and  it  would  be 
dealing  unjustly  with  the  aggrieved  foreign  government,  and  be  eminently  disgraceful 
to  the  character  of  the  state  and  to  our  constitutional  authorities,  to  give  an  asylum  to 
fugitives  loaded  with  such  atrocity.  If  there  be  no  authority  in  this  country,  state  or 
national,  to  surrender  such  a  fugitive,  then  it  is  idle  to  talk  about  the  authority  of  the 
law  of  nations  as  part  of  the  common  law.  Then  "  public  law,  the  personification,  as 
it  were,  of  natural  justice,  becomes  a  mere  nonentity,  the  beautiful  figment  of  philoso- 
phers, and  destitute  of  all  real  influence  on  the  fortunes  of  mankind." 

(a)  History  of  the  Law  of  Nations,  vol.  ii.  318-320. 

(b)  By  the  treaty  of  amity,  commerce,  and  navigation  between  Great  Britain  and  the 
United  States,  in  November,  1795,  it  was  by  the  27th  article  agreed,  that  persons 
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Ambassadors  form  an  exceptioa  to  the  general  case  of  foreigners 
resident  in  the  country,  and  they  are  exempted  abso- 
lutely from  all  allegiance,  and  from  all  responsibility  to 

charged  with  murder  or  fbrgery,  seeking  an  asylum  in  the  dominions  of  either  party, 
should  be  delivered  np  on  due  requisition,  provided  the  evidence  of  criminalitj  be 
sufficient  to  justify  apprehension  and  commitment  fop  trial,  if  the  ofifenoe  had  been 
committed  in  the  jurisdiction  where  the  requisition  is  made.  But  this  treaty,  on  this 
and  other  points,  expired  by  its  own  limitation  after  the  expiration  of  twelve  years. 
The  provision  was  happily  renewed  by  the  treaty  between  the  United  States  and  the 
United  Kingdom  of  Great  Britain  and  Ireland,  signed  at  Washington,  August  9, 
1842,  and  afterwards  duly  ratified.  This  treaty  terminates  the  question,  so  fifur  as  the 
two  countries  are  concerned,  which  had  long  embarrassed  the  councils  and  courts  in 
this  country.  By  the  10th  article  of  the  treaty  it  is  declared,  that  the  two  powers 
respectively,  upon  requisitions  by  the  due  authorities,  should  deliver  up  to  justice  all 
persons  who,  being  charged  with  the  crime  of  murder,  or  piracy,  or  anon,  or  robbery, 
or  forgery,  or  the  utterance  of  forged  papers,,  committed  within  the  jurisdiction  of 
either,  should  seek  an  asylum,  or  should  be  found  vnthin  the  territories  of  the  other; 
provided,  that  this  should  only  be  done  upon  such  evidence  of  criminality  as,  accord- 
ing to  the  laws  of  the  place  where  the  fugitive  or  person  so  charged  should  be  found, 
would  justify  his  apprehension  and  commitment  for  trial,  if  the  crime  or  ofience  had 
there  been  committed.  A  similar  convention  was  made  between  the  United  States 
and  France,  and  ratified  at  Washington,  April  12,  1844 ;  but  the  provision  was  ex- 
tended to  the  crime  of  an  attempt  to  commit  murder,  and  to  rape,  and  embezzlement 
by  public  officers,  when  the  same  is  punishable  with  infamous  punishment.  The  treaty 
provisions  would  seem  to  require  statute  provisions  of  the  several  governments  to 
carry  the  treaties  for  surrendering  fugitives  more  promptly  into  efibct.^  The  act  of 
8  and  9  Vict.  c.  120,  has  such  a  provision  in  respect  to  the  treaty  of  Washington,  in 
1842 ;  without  any  special  provision  on  the  subject,  the  power  and  duty  of  duly  carry- 
ing into  effect  treaties  of  that  kind  would  belong,  exclusive  of  the  state  authorities, 
to  the  courts  and  magistrates  of  federal  jurisdiction.  The  legislature  of  the  Kingdom 
of  Belgium,  by  a  law  of  the  first  of  October,  1833,  authorized  the  surrender  of  fugitives 
from  foreign  countries  upon  the  charge  of  murder,  rape,  arson,  counterfeiting  the  cur- 
rent coin  or  forging  public  bank  paper,  perjury,  robbery,  theft,  peculation  by  public 
trustees  and  fraudulent  bankrupts ;  but  with  the  proviso,  that  the  law  of  the  fbreign 

^  It  has  been  held  that  persons  charged  with  piracy  may  be  arrested  here  and  sur- 
rendered, without  any  special  act  of  Congress  to  carry  the  treaty  into  efiect.  They 
may  be  examined  and  ordered  into  custody  by  a  state  magistrate.  The  application 
may  be  made  by  the  British  minister,  although  there  has  been  no  indictment  found 
by  the  British  tribunals,  nor  any  warrant  issued  therefrom;  the  order  for  the  sur- 
render may  be  signed  by  the  Secretary,  of  State.  The  British  Prisoners,  1  Wood.  & 
Minot,  66. 

On  the  12th  Aug.  1848,  an  Act  was  passed  by  Congress  giving  efiect  to  treaty  stipu- 
lations which  existed,  or  thereafter  might  exist,  with  any  foreign  government  for  the 
apprehension  and  delivery  of  fugitives.  The  proceedings  mentioned  above  would 
seem  to  be  warranted  under  the  act 

It  is  an  approved  rule  in  the  policy  of  the  United  States  not  to  grant  or  ask  extra- 
dition, except  in  those  cases  which  are  exactly  defined  by  express  conventions.  Opin- 
ions of  the  Attorneys-General,  vol.  vi.  pp.  85,  431.    Id.  vol.  viL  642. 
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the  laws  of  the  country  to  which  they  are  deputed.  As  they  are 
representatives  of  their  sovereigns,  and  requisite  for  negotiations 

oonntry  be  reciprocal  in  the  case,  and  that  the  judgment  or  judicial  accusation  be  duly 
aathenticated,  and  the  demand  be  made  within  the  time  of  limitation  prescribed  by 
the  Bclgic  law.^  Pinheiro-Ferreira  severely  condemns  this  law,  and  contends  for  pro- 
tection to  the  fugitive,  and  that  the  tribunals  of  the  country  to  which  he  resorts  should 
take  cognizance  of  criminal  cases  equally  as  of  matters  of  contract  I  See  Ck>ur8  de  Droit 
Public,  parLe  Comm.  S.  Pinheiro-Ferreira,  Paris,  1830,  tome  ii.  pp.  24-34,  Revue 
Etrangere  de  legislation,  et  d'Economie  Politique,  No.  2,  Paris,  December,  1833.  Some 
other  foreign  jurists,  of  more  established  reputation,  maintain  the  same  doctrine,  and 
hold  that  crimes  committed  in  one  state  may,  if  the  criminal  be  found  in  another 
state,  be,  upon  demand,  punished  there.  Hurtlus,  de  Collis.  Leg.  P.  Voet,  de  Statut 
cited  in  Story's  Comm.  Conflict  of  Laws,  516-520.  Martens's  Law  of  Nations,  b.  3, 
c.  3,  sec.  22,  23.  Grotius  de  Jure  B.  &  P.  b.  2,  c.  21,  sec.  4.  The  latter  says,  that 
every  government  is  bound  to  punish  the  fugitive  criminal  on  demand,  or  deliver  him 
up.  But  the  better  opinion  now  is,  both  on  principle  and  authority,  that  the  prosecu- 
tion and  punishment  of  crimes  are  left  exclusively  to  the  tribunals  of  the  country  whero 
they  are  committed.  Eaimes's  Piincip.  of  Equity,  vol.  ii.  326.  Merlin,  Repertoire, 
Souverainet^,  sect.  5,  n.  7,  pp.  757,  758.  Pardessus,  Droit  Comm.  tome  v.  art.  1467. 
If,  indeed,  the  fugitive  is  to  be  tried  and  punished  for  a  crime  committed  out  of  the 
territory,  the  punishment  must  be  according  to  the  law  of  the  place  where  the  oflence 
was  coiamitted.  Ddida  pumuntur  jtata  mores  loci  commissi  delicti,  et  turn  lod  vbi  de  erim- 
ine  cognoKitur.  Bartholus,  cited  in  Heniy  on  Foreign  Law,  47.  It  is,  however,  a  de- 
cided and  settled  principle  in  the  English  and  American  law,  that  the  penal  laws  of  a 
country  do  not  reach,  in  their  disabilities,  or  penal  efiects,  beyond  the  jurisdiction 

'  A  convention  for  the  mutual  extradition  of  fugitives  from  justice  was  concluded 
between  the  United  States  and  Bavaria,  Sept.  12,  1853.  It  recites,  as  causes  of  ex- 
tradition, murder,  or  assault  with  intent  to  commit  murder,  piracy,  arson,  robbery, 
forgery,  the  utterance  of  forged  papers,  the  fabrication  or  circulation  of  counterfeit 
money,  whether  coin  or  paper,  or  the  embezzlement  of  public  moneys.  See  also  the 
conventions  with  Prussia  and  other  states  of  the  Germanic  Confederacy,  June  16, 
1852,  and  with  the  Kingdom  of  Hanover,  Jan.  18, 1855,  and  with  the  Kingdom  of  the 
Two  Sicilies^  Oct  1, 1855,  and  with  the  Swiss  Confederation,  Nov.  8, 1855,  and  with 
Austria,  July  3, 1856,  and  with  the  Grand  Duchy  of  Baden,  Jan.  30, 1857,  with  France, 
Feb.  10,  1858,  with  Sweden  and  Norway,  March  21, 1860,  with  Venezuela,  Aug.  27, 
1860,  and  with  Mexico,  Dec.  11,  1861.  All  these  conventions  embrace  the  crimes 
enumerated  in  that  with  Bavaria.  Some  of  them  also  include  rape,  some  burglary. 
Those  with  France,  Venezuela,  and  the  Swiss  Confederation  include  embezzlement  of 
private  funds,  by  persons  receiving  hire  or  salary,  when  the  crime  is  an  infamous 
ofience  where  it  has  been  committed.  That  with  Norway  and  Sweden  includes  mutiny, 
where  the  vessel  is  taken  possession  of  by  the*  mutineers.  That  with  Mexico  includes 
kidnapping,  rape,  mutilation,  larceny  to  a  value  exceeding  twenty-five  dollars,  and  the 
introduction  or  fabrication  of  instruments  for  counterfeiting  coin  or  paper  money. 

It  is  stipulated  in  most  of  these  conventions,  that  neither  of  the  contracting  parties 
shall  surrender  its  own  citizens ;  and  in  several,  that  if  the  party  demanded  is  under 
any  criminal  charge  in  the  country  where  he  is  found,  ho  may  be  held  for  trial,  and 
if  convicted,  for  punishment,  notwithstanding  the  demand.  Under  none  of  these 
treaties  or  conventions  can  the  extradition  of  persons  charged  with  political  offences  be 
demanded. 
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and  friendly  interconfse,  their  persons,  by  the  consent  of  all  na- 
tions, have  been  deemed  inviolable,  and  the  instances  are  rare  in 
which  popular  passions,  or  perfidious  policy,  have  violated  this 
immunity.  Some  very  honorable  examples  of  respect  for  the 
rights  of  ambassadors,  even  when  their  privileges  would  seem  in 
justice  to  have  been  forfeited  on  account  of  the  gross  abuse  of 
them,  are  to  be  met  with  in  the  ancient  Roman  annals,  notwith* 
standing  the  extreme  arrogance  of  their  pretensions,  and  the 
intemperance  of  their  military  spirit,  (c)  If,  however,  ambassa- 
dors should  be  so  regardless  of  their  duty,  and  of  the  object  of 
their  privilege,  as  to  insult  or  openly  attack  the  laws  or  govern- 
ment of  the  nation  to  whom  they  are  sent,  their  fimctions  may 
be  suspended  by  a  refusal  to  treat  with  them,  or  application  can 
be  made  to  their  own  sovereign  for  their  recall ;  or  they  may  be 
dismissed,  and  required  to  depart  within  a  reasonable  time,  (d) 
We  have  had  instances,  within  our  own  times,  of  all  these  modes 
of  dealing  with  ministers  who  had  given  offence,  and  it  is  not  to 
be  denied,  that  every  government  has  a  perfect  right  to  judge  for 
itself  whether  the  language  or  conduct  of  a  foreign  miniiSter  be 
admissible.  The  writers  on  public  law  go  still  further,  and 
allow  force  to  be  applied  to  confine  or  send  away  *  an  am-  *  89 
bassador,  when  the  safety  of  the  state,  which  is  superior  to 
all  other  considerations,  absolutely  requires  it,  arising  either  from 
the  violence  of  his  conduct,  or  the  influence  and  danger  of  his 
machinations.  Tliis  is  all  that  can  be  done,  for  ambassadors  can- 
not, in  any  case,  be  made  amenable  to  the  civil  or  criminal  juris- 
diction of  the  country;  and  this  has  been  the  settled  rule  of 
public  law,  ever  since  the  attempt  made  in  the  reign  of  Elizabeth 
to  subject  the  Scotch  and  Spanish  ambassadors  to  criminal  juris- 
diction, and  the  learned  discussions  which  that  case  excited,  (a)* 

where  they  are  established.    Folliott  v.  Ogdcn,  1  H.  Black.  128, 135.    Lord  Ellen- 
borough,  Wolff  V.  Oxholm,  6  M.  &  S.  99;  Commonwealth  of  Massachnsetts  v.  Green 
17  Mass.  514,  539-543 ;  Scoville  v.  Canfield,  14  Johns.  838,  440. 

(c)  liyy,  b.  2,  c.  4 ;  b.  30,  c.  25. 

{d)  In  1797,  it  was  considered  by  the  Attomey-Oeneral  of  the  United  States,  in  his 
letter  to  the  Secretary  of  State,  to  be  a  contempt  of  the  goyemment,  for  a  foreign  min- 
ister, while  a  resident  minister  in  the  United  States,  to  communicate  his  sentiments  to 
the  people  of  the  United  States  through  the  press.  His  intercourse  and  correspond- 
ence of  that  kind  is  to  be  with  the  execntiye  department  of  the  goyemment  exclusiye- 
I7.    Opinions  of  the  Attorney-General,  yol.  i.  43. 

(a)  Grotius,  b.  2,  c.  18,  sec.  4;  Bynk.  de  Foro  Legatomm,  c.  8,  17,  18,vYattel, 
b.  4,  c.  7,  sec.  92-103 ;  Ward's  History,  yol.  ii.  pp.  486-552 ;  Marshall  Ch.  J.,  In  the 
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By  fiction  of  law,  an  ambassador  is  considered  as  if  he  were  out 
of  the  territory  of  the  foreign  power ;  and  it  is  an  implied  agree- 
ment among  nations,  that  the  ambassador,  while  he  resides  within 
the  foreign  state,  shall  be  considered  as  a  member  of  his  own 
country,  retaining  his  original  domicil,  and  the  government  he 
represents  has  exclusive  cognizance  of  his  conduct  and  control  of 
his  person,  (b)  An  ambassador  is  also  deemed  under  the  protec- 
tion of  the  law  of  nations  in  his  passage  through  the  territories 
of  a  third  and  friendly  power,  while  upon  his  public  mission,  in 
going  to  and  returning  from  the  government  to  which  he  is  de- 
puted. To  arrest  him  under  such  circumstances  would  be  a 
breach  of  his  privileges  as  a  public  minister,  (c)  The  attendants 
of  the  ambassador  attached  to  his  person,  and  the  effects  in  his 
use,  and  the  house  in  which  he  resides,  and  his  domestic  servants, 
are  under  his  protection  and  privilege,  and  equally  exempt  from 
the  foreign  jurisdiction,  though  there  are  strong  instances  in 
which  their  inviolability  has  been  denied  and  invaded,  (d)  ^    The 

case  of  the  Schooner  Exchange  v.  M'Faddon,  7  Cranch,  138 ;  Mr.  VTheaton,  in  his 
History  of  the  Law  of  Nations  in  Euope  and  America,  New  York,  1845,  pp.  236-261, 
has  giyen  an  analysis  or  sunmiary  of  BynkershoeVs  treatise  De  Foro  Legatoram,  and 
which  is  jnstly  regarded  as  an  excellent  work  and  of  high  anthority.  It  is  contained  in 
the  2d  TOlame  of  Bynkershoek's  work,  published  in  2  volnmes,  folio,  at  Leydcn,  1767. 

(6)  Grotius,  b.  2,  c.  18,  sec.  1-6;  Wioqnefort,  de  rAmbassadeor,  liv.  1,  sec.  27; 
Yattel,  b.  4,  c.  7,  sec.  81-135 ;  Bjnk.  de  Foro  Legat  c.  8.    If  an  ambassador  be  con- 
eemed  in  trade,  his  property  in  that  trade  is  liable  to  seizure,  as  in  the  case  of  any  in 
dividual.    Bynk.  de  Foro  Legat.  c.  14 ;  Yattel,  b.  4,  c.  8. 

(c)  Yattel,  b.  4,  c.  7,  sec.  63;  84;  Holbrook  v.  Henderson,  4  Sandf.  (N.  T.)  619.  In 
this  case,  Henderson,  the  minister  from  the  Republic  of  Texas  to  France,  was  arrested 
in  New  York  for  debt,  while  on  his  return  from  France  to  Texas,  by  the  way  of  New 
York,  and  the  court  discharged  him  irom  the  arrest.  It  was  held  that  an  entry  into 
the  country  in  time  of  peace  did  not  require,  for  the  protection  of  the  person,  a  pass- 
port, though  the  law  assumes  that  passports  may  be  granted  by  the  goyemment  of 
the  United  States.  Act  of  Congress,  April  30,  1790,  sec.  27.  Passports,  though 
named  in  our  law,  are  unknown  in  practice.  The  protection  is  implied  by  natural  and 
municipal  law,  and  it  is  the  duty  of  the  courts  of  justice,  when  cases  arise  before  them, 
to  enforce  the  law  of  nations  on  this  subject,  as  part  of  the  law  of  the  land.  The  doc- 
trine of  international  law,  as  laid  down  by  Yattel,  is  founded  in  good  sense  and  public 
policy,  and  sustained  by  the  interests  and  courtesy  of  nations.  Grotius  says,  b.  2,  c. 
18,  sec.  5,  that  the  obligation  to  protect  ambassadors  extends  only  to  the  power  to 
whom  the  embassy  is  sent,  and  does  not  extend  to  the  power  through  whose  territories 
the  ambassador  presumes  to  pass  without  a  passport  But  that  harsh  and  narrow  rule 
is  now  justly  exploded. 

{d)  Rutherforth,  b.  2,  c.  9 ;  Ward's  History,  vol.  ii.  pp.  552,  553 ;  Yattel,  b.  4,  c.  8, 

^  An  ambassador,  who  yoluntarily  submits  to  the  jurisdiction  of  the  court,  cannot 
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distiiiction  between  ambassadors,  ministers  plenipotentiary,  envoys 
extraordinary,  and  resident  ministers  relates  to  diplomatic 'pre- 
cedence and  etiquette,  and  not  to  their  essential  powers  and 

privileges,  (c) 
*  40       *  A  government  may,  in  its  discretion,  lawftdly  refuse  to 

receive  an  ambassador,  and  without  affording  any  just  cause 

sec.  113 ;  United  States  v.  Hand,  2  Wash.  C.  C.  435.  Opinionfl  of  the  Attorney-Gen- 
eral of  the  United  States,  Washington,  1841,  vol.  i.  89-91.  The  immunities  of  a 
public  minister  are  considered  as  not  extending  to  debtors,  as  to  debts  incurred  prior 
to  their  entering  into  the  minister's  service,  nor  to  {ugitiye  slaves,  nor  to  persons  who 
were  under  previous  duties,  as  soldiers,  sailors,  apprentices,  minors,  a  wife,  &c.,  nor 
does  the  privilege  of  immnni^  protect  a  laborer  engaged  to  work  in  the  garden  at- 
tached to  the  minister's  residence. — lb.  The  dnties  and  privileges  of  a  public  minis- 
ter are  detailed  at  large  by  Mr.  Wheaton,  in  his  Elements  of  International  Law,  Sd 
edition,  pp.  264-307,  and  afterwards  in  his  larger  work  on  the  History  of  the  Law  of 
Nations  in  Europe  and  America,  New  York,  1845,  pp.  236-S61 ;  and  from  his  long 
residence  at  two  of  the  European  courts  in  a  diplomatic  character,  his  authority  on  the 
subject  acquires  additional  force. 

(e)  Martens,  pp.  201  -  207.  Yattel,  b.  4,  c.  6.  Charg^  d'Afiaires  is  a  diplomatic 
representative  or  minister  of  the  fourth  grade ;  and  a  resident  minister  seems  not  to  be 
equal  to  a  minister  plenipotentiary.  Nor  is  a  minister  plenipotentiary  of  equal  rank 
and  dignity  with  an  ambassador,  who  represents  the  person  of  his  sovereign.  The 
great  powers,  at  the  Congress  of  Vienna,  in  1815,  and  of  Aix  la  ChapeUe,in  1818,  by 
an  arrangement,  divided  diplomatic  agents  into  four  classes  :  1.  Ambassadors,  papal 
legates,  or  nuncios.  2.  Envoys,  ministers,  and  other  agents  accredited  to  the  sover- 
eigns. 3.  Ministers  resident,  accredited  to  sovereigns.  4.  Charges  d'affiures,  accred- 
ited to  the  department  of  foreign  relations.  A  minister  extraordinary  has  not  by  that 
title  any  superiority  of  rank.  The  Comm.  Pinheiro-Ferreira,  the  Portuguese^  publicist, 
and  himself  a  ministre  d'<^tat,  in  his  Cours  de  Droit  Public,  classes  together  charg<fs 
d'affiiires,  ministers  resident,  or  simply  ministers  or  residents,  as  diplomatic  agents  of 
the  third  class.  The  United  States  are  usually  represented  at  the  courts  of  the  great 
powers  of  the  first  class  by  ministers  plenipotentiary,  and  at  those  of  on  inferior  class 
by  a  charg^  d'afiaires ;  and  they  have  never  sent  a  person  of  the  rank  of  ambassador  in 
the  diplomatic  sense.  The  Prince  of  Orange  once  expressed  to  Mr.  Adams  his  sur- 
prise that  the  United  States  had  not  put  themselves,  in  that  respect,  on  a  level  with 
the  crowned  heads.  Diplomatic  Correspondence,  edited  by  Mr.  Sparks,  vol.  vii.  108. 
The  questions  concerning  precedence  among  the  members  of  the  diplomatic  corps  at 
foreign  courts  were  all  happily  settled  by  the  Congress  of  Vienna,  in  1815,  and  signed 
by  the  representatives  of  the  eight  principal  European  powers.  It  was  agreed  that 
diplomatic  agents  of  the  xespective  classes  take  rank  according  to  the  date  of  the 
official  notice  of  their  arrival,  and  that  the  order  of  signature  of  ministers  to  acts  or 
treaties  between  several  powers  that  allow  of  the  altemat,  should  bo  determined  by  loL 
BecueU  des  Pieces  Officielles,  torn.  viii.  No.  17 ;  Wheaton's  Elements  of  Intemational 
Law,  p.  2^ ;  his  History  of  the  Law  of  Nations  in  Europe  and  America,  New  York, 
1845,  p.  496. 

afterward  set  up  his  privilege  of  exemption,  to  avoid  a  suit,  in  which  the  plaintiif  doek 
not  interfere  with  his  person  or  property.    Taylor  v.  Best,  25  £.  L.  &  Eq.  383. 
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for  war,  though  the  act  wotild,  probably,  excite  unfriendly  dispo- 
sition, unless  accompanied  with  conciliatory  explanations.  The 
refusal  may  be  upon  the  ground  of  the  ambassador's  bad  char- 
acter, or  former  offensive  conduct,  or  because  the  special  subject 
of  the  embassy  is  not  proper,  or  not  convenient  for  discussion,  (a) 
A  state  may  also  be  divided  and  distracted  by  civil  wars,  so  as  to 
render  it  inexpedient  to  acknowledge  the  supremacy  of  either 
party.  Bynkershoek  says,  (b)  that  this  right  of  sending  ambassa- 
dors belongs  to  the  ruling  party,  in  whom  stet  rei  agendi  pote^tas. 
This  is  placing  the  right  where  all  foreign  governments  place  it, 
in  the  government  de  fadOj  which  is  in  the  actual  exercise  of 
power ;  but  the  government  to  whom  the  ambassador  is  sent  may 
exercise  its  discretion  in  receiving  or  refiising  to  receive  him. 

It  sometimes  becomes  a  grave  question,  in  national  discussions, 
how  far  the  sovereign  is  bound  by  the  act  of  his  minister.  This 
will  depend  upon  the  nature  and  terms  of  his  authority,  (c)  It  is 
now  the  usual  course  for  every  government  to  reserve  to  itself  the 
right  to  ratify  or  dissent  from  the  treaty  agreed  i6  by  its  am- 
bassador. A  general  letter  of  credence  is  the  ordinary  letter  of 
attorney,  or  credential  of  the  minister ;  and  it  is  not  under- 
stood to  confer  a  power  *upon  the  minister  to  bind  his  *41 
sovereign  conclusively.  To  do  so  important  an  act  would 
require,  at  least,  a  distinct  and  special  power,  containing  an 
express  authority  to  bind  the  principal  definitively,  without  the 
right  of  review,  or  the  necessity  of  ratification  on  his  part,  (a) 
This  is  not  the  ordinary  or  prudent  course  of  business.  Ministers 
always  act  under  instructions  which  are  confidential,  and  which, 
it  is  admitted,  they  are  not  bound  to  disclose ;  (b)  and  it  is  a  well- 
grounded  custom,  as  Yattel  observes,  (c)  that  any  engagement 


(a)  Bntherfoith,  b.  2,  c.  9 ;  Bjnk.  de  Foro  Legatoram,  c.  19,  sec.  7. 

{b)  Qnest  J.  Pnb.  lib.  2,  c.  3. 

(c)  The  diflcretion  and  reaerve  with  which  a  pablic  minister  onght  to  act  in  relation 
to  the  oonntry  in  which  he  resides  is  strongly  exemplified  in  the  case  of  The  Sally- 
Ann,  Stewart  Vice-Adm.  867.  It  was  held,  that  a  license  granted  by  the  British  BUn- 
ister  at  New  York,  after  the  commencement  of  the  war  of  1812,  to  an  American  citizen, 
to  export  provisions  to  a  British  island,  was  inconsistent  with  his  diplomatic  character 
and  daty,  and  void ;  and  the  decision  was  declared  to  be  correct  and  proper,  by  the  Lords 
Commissioners  on  appeal. 

(a)    Bynk.  Q.  Jnr.  Pnb.  Ub.  2,  c.  7. 

(6)  Wicqnefbrt's  L'Amb.  torn.  i.  see.  14;  Martens,  p.  217. 

(c)  B.  4,  c.  6,  sec.  77. 
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which  the  minister  shall  enter  into  is  of  no  force  among  sov- 
ereigns, unless  ratified  by  his  principal.  This  is  now  the  usage, 
although  the  treaty  may  have  been  signed  by  plenipotentia- 
ries, (d) 
Consuls  are  conunercial  agents,  appointed  to  reside  in  the  sea- 
ports of  foreign  countries,  with  a  commission  to  watch 
over  the  commercial  rights  and  privileges  of  the  nation 
deputing  them.  The  establishment  of  consuls  is  one  of  the  most 
useful  of  modem  commercial  institutions.  They  were  appointed 
about  the  12th  century,  in  the  opulent  states  of  Italy,  such 
a*  Pisa,  Lucca,  Genoa,  and  Venice,  and  their  origin  has  been 
ascribed  to  the  necessity  for  extraordinary  assistance  in  those 
branches  of  commerce  formerly  carried  on  with  barbarous  and 
uncivilized  nations,  (e)  The  utility  of  such  a  mercantile  officer 
has  been  perceived  and  felt  by  all  trading  nations,  and  the  Medi* 
terranean  trade  in  particular  stands  highly  in  need  of  such  ac- 
credited agents.  (/)  Oonsuls  have  been  multiplied  and  extended 
to  every  part  of  the  world  where  navigation  and  commerce  can 
successfully  penetrate,  and  their  duties  and  privileges  are  now 
generally  limited  and  defined  in  treaties  of  commerce,  or  by 
*  42  the  *  statute  regulations  of  the  country  which  they  repre- 
sent. In  some  places  they  have  been  invested  with  judicial 
powers  over  disputes  between  their  own  merchants  in  foreign 
ports;  but  in  the  commercial  treaties  made  by  Great  Britain 
there  is  rarely  any  stipulation  for  clothing  them  with,  judicial 
authority,  except  in  treaties  with  the  Barbary  powers;  and  in 
England  it  has  been  held,  that  a  consul  is  not  strictly  a  judicial 
officer,  and  they  have  there  no  judicial  power,  (a)  It  has  been 
urged  by  some  writers,  as  a  matter  highly  expedient,  to  establish 


{d)  Bjnk.  vbi  supra;  Vattd,  b.  2,  c.  12,  sec.  156 ;  Martens^  b.  2,  c.  1,  sec  3;  The 
Eliza  Ann,  1  Dodson  Adm.  244.  Both  Vattel  and  Kliibor  a^ree,  that  a  treaty  con- 
cluded under  a  full  power,  cannot,  in  honor,  be  rejected  without  very  sufficient  reasons, 
as  by  violation  of  instruction,  mutual  error,  a  moral  or  physical  impossibility,  &c. 
Wheaton's  Elements,  Sd  edit  pp.  303-906.  See,  in  Wheaton's  Elements,  3d  edit  p. 
335,  a  rel^rence  to  the  most  respectable  writers  on  diplomatic  history. 

{e)  I  Chitty  Comm.  Law,  48,  49. 

(/)  Jackson  on  the  Commerce  of  the  Mediterranean,  p.  80,  c.  4.  Consuls  were  not 
unknown  to  the  ancient  Athenians,  and  they  had  them  in  the  commercial  ports  in 
which  they  traded,  to  protect  the  interests  and  property  of  Athenian  merchants.  St 
John's  History  of  the  Manners  and  Customs  of  Ancient  Greece,  toI.  iii.  282. 

(a)  Mansfield  Ch.  J.,  in  Waldron  v.  Coombe,  3  Taunt  162;  1  Chitty,  50,  51. 
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rales  requiring  merchants  abroad  to  submit  their  disputes  to  the 
judicial  authority  of  their  own  consuls,  particularly  with  reference 
to  shipping  concerns.  But  no  government  can  invest  its  consuls 
with  judicial  power  over  their  own  subjects  in  a  foreign  country, 
widiout  the  consent  of  the  government  of  the  foreign  country, 
founded  on  treaty;  and  there  is  no  instance  in  any  nation  of 
Europe  of  the  admission  of  criminal  jurisdiction  in  foreign  con> 
suls.  (J)  ^  The  laws  of  the  United  States,  on  the  subject  of  consuls 
and  vice-consuls,  (c)  specially  authorize  them  to  receive  the  pro- 
tests of  masters  and  others  relating  to  American  commerce,  and 
they  declare  that  consular  certificates,  under  seal,  shall  receive 
faith  and  credit  in  the  courts  of  tlie  United  States.^  It  is  likewise 
made  their  duty,  where  the  laws  of  the  country  permit,  to  admin- 
ister on  the  personal  estates  of  American  citizens,  dying  within 
their  consulates,  and  having  no  legal  representative,  and  to  take 
charge  of  and  secure  the  effects  of  stranded  American  vessels, 


(6)  Pardessns,  Conrs  de  Droit  Comm.  torn.  y.  sec.  1450,  1451,  5^  edit ;  Opinions 
of  the  Attomejs-General  of  the  United  States,  vol.  i.  786. 

(c)  Acts  of  Congress  of  14th  April,  1792,  c.  24,  and  of  Febraaiy  28, 1803,  c.  62. 


1  By  an  act  of  Congress  of  Aug.  11th,  1848,  the  commissioner  and  consuls  of  the 
United  States,  appointed  to  reside  in  China,  are  inTested  with  high  judicial  powers  as 
to  crimes  and  misdemeanors  committed  by  citizens  of  the  United  States  in  the  domin- 
ions of  China;  and  also  with  ciyU  jurisdiction  to  execute  the  treaty  stipulations  be- 
tween the  two  countries ;  and  in  matters  of  contract  miCde  or  to  be  executed  at  or  near 
the  Chinese  ports.  The  laws  of  the  United  States,  and,  where  they  are  deficient,  the 
common  law,  axe  extended  to  such  jurisdictions ;  and  if  defects  still  remain,  the  com- 
missioner may  make  decrees.  The  provisions  of  this  act  are  extended  to  Turkey,  and 
are  there  to  be  executed  by  the  ministers  and  consuls. 

See  a  paper  by  the  late  Attomey-Qeneral  upon  the  Authority  of  Consuls  in  China. 
Opin.  of  Att*y»-Gcn.  vol.  vii.  p.  495. 

It  is  stipulated  by  the  convention  between  the  United  States  and  the  Sultan  of  Bor- 
neo, that  the  American  consul  shall  have  exclusive  jurisdiction  of  all  cases,  in  which  a 
dtixen  of  the  United  States  is  charged  with  the  commission  of  a  crime  in  any  part  of 
the  dominions  of  his  Highness,  the  Sultan ;  and  shall  have  power  to  decide,  without 
any  interference  by  the  local  authorities,  all  disputes  or  di£ferences  to  which  American 
citizens  may  be  parties.  10  U.  S.  Stat.  909.  And  it  is  stipulated  by  the  convention 
between  the  United  States  and  Japan,  that  Americans  committing  ofienoes  in  Japan 
shall  be  tried  by  the  American  consul-general  or  consul,  and  be  punished  according  to 
American  laws.    11  U.  S.  Stat  723. 

*  Brown  v.  The  Independence,  Crabbe,  54.  Johnson  v.  The  Coriolanus,  Crabbe, 
339.  No  American  consul  is  invested,  by  virtue  of  his  office,  with  authority  to  ex- 
empt an  enemy's  vessel  from  confiscation  or  capture.  The  Amado,  1  Newberry  Adm* 
400. 

Tou  I.  5 
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in  the  absence  of  the  master,  owner,  or  consignee ;  and  they  are 
bound  to  provide  for  destitute  seamen  within  their  consulates,  and 
to  send  them,  at  the  public  expense,  to  the  United  States.  It 
is  made  the  duty  of  American  consuls  and  commercial  agents,  to 
reclaim  deserters,  and  discountenance  insubordination,  and  to 
lend  their  aid  to  the  local  authorities  for  that  purpose,  and  to 
discharge  the  seamen  cruelly  treated.  ((2)  It  is  also  made  the 
duty  of  masters  of  American  vessels,  on  arrival  at  a  foreign'  port, 
to  deposit  their  registers,  sea-letters,  and  passports  with  the  con- 
sul, vice-consul,  or  commercial  agent,  if  any,  at  the  port,  though 
this  injunction  only  applies  when  the  vessel  shall  have  come  to  an 
entry,  or  transacted  business  at  the  port,  (e)  These  particular 
powers  and  duties  are  similar  to  those  prescribed  by  British 
*  48  consuls,  and  to  consuls  under  the  considar  *  convention  be- 
tween the  United  States  and  France,  in  1788 ;  and  they  are 
in  accordance  with  the  usages  of  nations,  and  are  not  to  be  con- 
strued to  the  exclusion  of  others,  resulting  from  the  nature  of 
the  consular  appointment,  {a)  The  consular  convention  between 
France  and  this  country,  in  1778,  allowed  consuls  to  exercise 
polioie  over  all  vessels  of  their  respective  nations,  "  within  the 
interior  of  the  vessels,"  and  to  exercise  a  species  of  civil  jurisdic- 
ti6n,  by  determining  disputes  concerning  wages,  and  between  the 
masters  and  crews  of  vessels  belonging  to  their  own  country.  The 
jurisdiction  claimed  xmder  the  consular  convention  with  France 
was  merely  voluntary,  and  altogether  exclusive  of  any  coercive 
authority ;  (b)  and  we  have  no  treaty  at  present  which  concedes 


(d)  Act  TJ.  S.  20ih  July,  1840,  e.  23,  sec.  11, 17.  See  infra,  toI.  iii.  199,  the  treaty 
between  the  United  States  and  HanoTcr,  to  the  same  efibct. 

(e)  Toler  v.  White,  Ware,  277 ;  Matthews  v.  Offley,  3  Sumner,  115.  American  con- 
suls having  no  judicial  power  cannot  take  cogniasance  of  the  offences  of  seamen  in 
foreign  ports,  nor  exempt  the  master  from  his  own  responsibility.  The  Wm.  Harris, 
Ware,  367.  But  when  an  American  vessel  puts  into  a  port  of  necessity  for  repairs,  a 
surrey  to  ascertain  the  damage  may,  it  seems,  according  to  usage,  be  directed  by  the 
American  consul,  as  part  of  his  official  duty.  Potter  v.  The  Ocean  Ins.  Ck>.  3  Sum- 
ner, 27.  The  English  Prerogative  Court,  before  Sir  Herbert  Jenner,  in  1839,  in  the 
case  of  Aspinwall  v.  The  Queen's  Proctor,  2  Curteis,  241,  held,  that  an  American  con- 
sul was  not,  in  that  capacity,  permitted  by  the  law  of  EngUiyl  to  administer  upok 
the  personal  estate  of  a  domiciled  cituen  of  the  United  States  dying  in  England.  The 
Crown  takes  chai^  of  the  property  in  trust,  for  payment  of  debts  and  distribution, 
according  to  the  law  of  the  owner's  domicil. 

(a)  Beawes's  L.  M.  vol.  i.  tit  Consuls,  pp.  292,  293. 
(6)  Mr.  Pickering  to  Mr.  Pinckney,  January  16, 1797. 
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even  such  consular  functions,  (e)  ^  The  doctrine  of  our  courts 
is,  (d)  that  a  foreign  consul,  duly  recognized  by  our  government, 
may  assert  and  defend,  as  a  competent  party,  the  rights  of  prop- 
erty of  the  individuals  of  his  nation,  in  the  courts  of  the  United 
States,  and  may  institute  suits  for  that  purpose,  without  any 
special  authority  from  the  party  for  whose  benefit  he  acts.^  But 
the  court,  in  that  case,  said  that  they  could  not  go  so  far  as  to 
recognize  a  right  in  a  vice-consul  to  receive  actual  restitution  of 
the  property,  or  its  proceeds,  without  showing  some  specific  power 
for  the  purpose,  from  the  party  in  interest. 

No  nation  is  bound  to  receive  a  foreign  consul,  unless  it  has 
agreed  to  do  so  by  treaty,  and  the  refusal  is  no  violation  of  the 
peace  and  amity  between  the  nations.  Consuls  are  to  be  approved 
and  admitted  in  the  usual  form ;  and  if  any  consul  be  guilty  of 
illegal  or  improper  conduct,  he  is  liable  to  have  his  exequatur,  or 
written  recognition  of  his  character,  revoked,  and  to  be  punished 
according  to  the  laws  of  the  country  in  which  he  is  consul ;  or  he 
may  be  sent  back  to  his  own  country,  at  the  discretion  of 
the  government  *  which  he  has  oflFended.    The  French  con-   •  44 


(c)  By  the  treaties  of  commerce  and  nayigatioii  between  the  United  States  and  the 
Kingdom  of  Hanover,  May  20th,  1840,  article  6,  and  between  the  United  States  and 
Portngal,  of  23d  April,  1841,  it  was  provided  that  consnls,  vice-consnls,  and  commer- 
cial agents  should  have  the  right,  as  such,  to  sit  as  judges  and  arbitrators  in  difier- 
enoes  between,  the  masters  and  crews  of  the  vessels  belonging  to  the  nation  whose 
interests  were  committed  to  their  charge,  without  the  interference  of  the  local  author- 
ities, unless  the  conduct  of  the  crews  or  of  the  captain  should  disturb  the  tranquillity 
of  the  country,  or  the  consnls  should  require  such  assistance,  to  cause  their  decisions 
to  be  carried  into  effect  or  supported.  By  the  same  treaties,  foreign,  consuls  may 
apply  for  the  azrest  and  surrender  of  seamen  deserting  from  their  public  and  private 
vessels  in  port  See,  also,  treaties  to  the  like  efiect  with  Sweden,  Prussia,  and 
Bussia. 

(d)  Case  of  The  Bello  Cormnes,  6  Wheaton,  166. 

^  But  see  the  provisions  of  the  consular  convention,  concluded  between  the  United 
States  and  France,  February  23, 1853,  10  U.  S.  Stat.  992,  and  also  the  treaties  and 
consular  conventions  with  San  Salvador,  Jan.  2,  1850, 10  U.  S.  Statutes,  397 ;  with 
New  Grenada,  March  4, 1850, 10  U.  S.  Stat.  900;  with  Peru,  July  26, 1851, 10  U.  S. 
Stat  944 ;  with  Bremen,  Hamburg,  and  Lubeck,  April  30,  1852,  10  U.  S.  Stat  961  ,- 
with  the  Netherlands,  Jan.  22, 1855, 10  U.  S.  Stat  1150;  with  the  Two  Sicilies,  Oct 
1, 1855,  11  U.  S.  Stat  650;  with  Belgium,  July  17, 1858;  and  with  Venezuela,  Aug. 
27,  1860. 

*  Ship  Adolph,  1  Curtis  C.  C.  87.  A  consul  cannot  intervene  in  behalf  of  his  sov- 
ereign, in  a  state  where  the  sovereign  has  a  resident  minister  or  ambassador.  Bobson 
V.  The  Huntress,  2  Wall.  Jr.  C.  C.  59. 
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Bills  are  forbidden  to  be  concerned  in  commerce,  and,  by  the 
act  of  Congress  of  February  28,  1808,  American  consuls  resid- 
ing on  the  Barbary  coast  are  forbidden  also;  but  British  and 
American  consuls  are  generally  at  liberty  to  be  concerned  in 
trade ;  and  in  such  cases  the  character  of  consul  does  not  give 
any  protection  to  that  of  merchant,  when  these  characters  are 
united  in  the  same  person,  (a)  Though  the  functions  of  a 'consul 
would  seem  to  require  that  he  should  not  be  a  subject  of  the  state 
in  which  he  resides,  yet  the  practice  of  the  maritime  powers  is 
quite  lax  on  this  point,  and  it  is  usual,  and  thought  most  con- 
venient, to  appoint  subjects  of  the  foreign  country  to  be  consuls  at 
its  ports. 

A  consul  is  not  such  a  public  minister  as  to  be  entitled  to  the 
privileges  appertaining  to  that  character,  nor  is  he  under  the 
special  protection  of  the  law  of  nations.  He  is  entitled  to  priv- 
ileges to  a  certain  extent,  such  as  for  safe-conduct,  but  he  is  not 
entitled  to  the  jus  gentium,  Yattel  thinks  (h)  that  his  functionfi 
require  that  he  should  be  independent  of  the  ordinary  crirnindl 
jurisdiction  of  the  country,  and  that  he  ought  not  to  be  molested, 


(a)  Beawes's  L.  M.  vol.  i.  tit  Consuls,  p.  291 ;  1  Chitty,  57,  58 ;  The  Indian  Chief, 
3  Rob.  Adm.  27 ;  Yattel,  b.  4,  sec.  114 ;  Arnold  and  Ramsay  v,  U.  Ins.  Co.  1  Johns. 
Cas.  363.  The  treaties  of  convnerce  and  navigation  between  the  United  States  and 
Hanover,  May  20,  1840,  art  6,  and  between  the  United  States  and  Portugal,  of  23d 
of  April,  1841,  art  10,  afibrd  a  sample  of  the  stipulation  usual  in  commercial  treaties 
on  this  subject :  **  If  any  of  the  said  consuls  shall  carry  on  trade,  they  shall  be  sub- 
jected to  the  same  laws  and  usages  to  which  private  individnals  of  their  nation  are 
sabjected  in  the  same  place."  American  consuls  abroad  have  no  salaries,  and  are  paid 
by  fees  of  o£|ce,  except  the  consul  at  London,  who  has  a  salary  of  $2,000.  A  sug- 
gestion was  made  in  Congress  in  March,  1840,  that  it  would  be  advisable  to  change 
our  consular  system  in  that  respect,  by  confining  consuls  to  their  business  of  consuls, 
and  to  allow  them  salaries.  The  Secretary  of  State  of  the  United  States,  in  his  report 
to  Congress  of  the  12th  December,  1846,  strongly  recommended  a  revision  and  amend- 
ment of  the  consular  system  of  the  United  States ;  and  that  the  number,  appointment, 
and  compensaUon  of  consuls  be  regulated,  and  their  duties  and  fees  defined.  He  rec- 
ommended the  establishment  of  consuls-general,  especially  in  respect  to  tho  Barbary 
states,  and  some  of  the  ports  in  the  Levant ;  and  he  suggested  a  provision  for  74  con- 
suls and  55  vice-consuls,  and  also  for  consular  agents ;  and  that  those  in  the  more  im- 
portant ports  be  paid  by  salaries  out  of  the  public  treasury,  and  with  a  prohibition  to 
engage  in  mercantile  pursuits.  American  consuls  were  generally  commission  mer- 
chants residing  abroad ;  and  foreign  commerce  ought  not  to  be  taxed  with  consular 
fees,  except  for  limited  purposes ;  and  the  fees  ought  to  be  regulated  by  the  ton- 
nage of  the  vessel.  A  consular  code  ought  to  define  the  powers  and  duties  of  con- 
suls. 

(h)  B.  2,  c.  2,  sec.  84. 
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unless  he  violates  the  law  of  nations  hj  some  enormous  crime ; 
and  that^  if  guilty  of  any  crime,  he  ought  to  be  sent  home  to  be 
punished,  (c)  But  no  such  immunities  have  been  conferred  on 
consuls  by  the  modem  practice  of  nations ;  and  it  may  be  consid- 
ered as  settled  law,  that  consuls  do  not  enjoy  the  protection  of 
the  law  of  nations,  any  more  than  other  persons  who  enter  the 
country  under  a  safe-conduct.  In  civil  and  criminal  cases  they 
are  equally  subject  to  the  laws  of  the  country  in  which  they 
reside,  (d)  ^  The  same  doctrine,  declared  by  the  public 
♦jurists,  has  been  frequently  laid  down  in  the  English  and  *45 
American  courts  of  justice,  (a)  It  seems,  however,  from 
some  decisions  in  Prance,  mentioned  by  Mr.  Warden,  (6)  that 
foreign  consuls  cannot  be  prosecuted  before  a  French  tribunal,  for 
acts  done  by  them  in  France,  by  order  of  their  government,  and 
with  the  authorization  of  the  French  government,  and  that,  in 
general,  a  consul  cannot  be  prosecuted  without  the  previous  icon- 
sent  of  his  government.  Consular  privileges  are  much  less  ex- 
tensive in  Christian  than  in  Mahometan  countries.  In  the  latter 
they  cannot  be  imprisoned  for  any  cause  whatever,  except  by 
demanding  justice  against  4;hem  of  the  Porte,  (c)  and  they  partake 
very  considerably  of  the  character  and  importance  of  resident 
ministers.  They  are  diplomatic  agents  under  the  name  of  con- 
suls, and  enjoy  the  rights  and  privileges  which  the  Ottoman  Porte 
recognizes  in  relation  to  the  foreign  ministers  resident  at  Constan- 
tinople, (d)    By  treaty,  an  entire  immunity  is  usually  given  to  the 

(c)  J>e  Steck,  Essai  ear  les  CodbhIs,  sec.  7,  p.  62,  Berlin,  1790,  drawB  the  same  con- 
dnsion,  fiom  the  commercial  treaties  in  Europe  since  1664. 

(d)  Wicquefort's  L'Amb.  b.  1,  c.  5 ;  Bynk.  de  Foro  Legat  c.  10 ;  Martens's  Snmm. 
b.  4,  c  8,  sec.  8 ;  Beawes's  L.  M.  vol.  1.  tit.  Consuls ;  Barbnit's  case,  Talbot's  Cases, 
281 ;  Yalin's  Ord.  vol.  i.  liy.  1,  tit.  9,  de  Consuls ;  Pardessus,  Droit  Comm.  torn.  iv. 
148,  183;  Opinions  of  the  Attorneys-General  of  the  United  States,  toI.  i.  45,  302. 
Washington,  1841. 

(a)  Yiveash  v.  Becker,  3  Manle  &  Selw.  284 ;  Clarke  v,  Cietico,  1  Taunt.  106 ;  United 
States  r.  Barara,  2  Dallas,  297 ;  The  Commonwealth  v.  Kosloff,  5  Serg.  &  Bawle,  545 ; 
De  La  Foret's  case,  2  Nott  &  M'Cord,  217. 

(6)  On  Consuls,  pp.  108-116. 

(c)  1  Chitty,  71. 

(</)  Calliere,  de  la  Mani^  de  Negoder  avec  les  Souverains,  part  i.  p.  94,  London, 
edit.  1750.    The  whole  Frank  quarter  of  Smyrna  is  at  this  day  under  the  jurisdiction 

^■™^—  .M      ■—■■■■      I       ^11  I  ■■  B^— ^»^— i^—,  ■      I     a^— — i    I    »     I  ■  ■      ■  ■  ■  I  ^.  ■    ■■      mm      ■  — «  ■  ^^— —    ■»  I  I        ■    I         ■  ■    ■  ■■■■II  ■  I  ■  I      I    -  ■■ 

^  A  foreign  consul's  exemption  from  suit  in  a  state  court  is  a  pririlegc  which  ho 
can  neither  waive  nor  renounce.  Yalarino  o.  Thompson,  3  Seld.  (N.  Y.)  576  ,*  Griffin 
V.  Dominguez,  2  Dner  (N.  Y.)  656. 

6* 
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persons,  domestics,  and  effects  of  the  resident  consols,  and  no 
consols  reside  with  the  Barbary  states  but  under  the  protection 
of  treaties,  (e) 

Considering  the  importance  of  the  consolar  functions,  and  the 


of  European  oohsuIb,  and  aU  matters  toaching  the  righls  of  foreign  residents  fidl 
under  the  exclusive  cognizance  of  the  respective  consols.  So  the  consols  of  Baroe- 
lona»  in  the  middle  ages,  were  clothed  with  many  of  the  fanctions  of  modem  resident 
ministers.  In  the  negotiations  of  the  American  minist^,  Mr.  Coshing,  with  the  Chinese 
government,  in  1844,  the  former  observed,  that  in  the  infeerconrse  between  Christiaa 
and  Mahometan  states,  the  Christian  foreigner  was  exempted  finom  the  jurisdiction  of 
the  local  authorities,  and  subjected  to  the  jurisdiction  of  the  minister,  consul,  or  other 
authorities  of  his  own  government.  It  was  observed,  in  the  Report  of  the  Secretary 
of  State,  in  1846,  already  referred  to,  that  by  treaties  of  the  United  States  with 
Turkey  and  China,  ofiences  committed  by  American  citizens  in  those  countries  were 
to  be  tried  and  punished  by  the  consuls ;  and  the  governments  of  the  countries,  when 
required,  were  to  aflbrd  aid  to  enforce  consular  decisions.^ 

(e)  Shalcr's  Sketches  of  Algiers,  pp.  39,  307.  By  the  treaty  of  amity  and  commerce 
between  the  United  States  and  the  Sultan  of  Muscat,  in  Arabia,  ratified  on  the  30th  of 
June,  1834,  American  consuls  may  be  appointed  to  reside  in  the  ports  of  the  Sultan, 
where  the  principal  commerce  is  carried  on,  (and  which,  of  course,  may  include  ports 
on  the  African  coast,  and  in  the  Island  of  Zanzibar,  within  the  domains  of  the  Sultan.) 
Such  consuls  are  to  be  exclusive  judges  of  all  disputes  in  suits  wherein  American  citi- 
zens shall  be  engaged  with  each  other,  and  to  receive  the  property  of  American  citizens 
dying  within  his  dominions ;  and  the  persons  and  property  of  the  consuls  and  of  their 
households  are  to  be  inviolate.  The  consular  establishment  of  the  United  States  is 
very  imperfect,  and  especially  in  relation  to  the  countries  in  tbe  East  Indian  regions. 
The  claims  of  commerce,  as  well  as  the  character  of  the  United  States,  would  seem  to 
require  that  the  functions  of  consuls,  and  the  provision  for  their  support,  should  be 
better  regulated,  and  that  they  ought  not  to  be  left  to  the  necessity  of  making  their 
consular  duties  subsidiary  to  their  business  as  merchants  and  foctors.  See  a  valuable 
plan  in  relation  to  consular  establishments  in  the  countries  east  of  the  Cape  of  Good 
Hope,  in  a  pamphlet  entitied  **  Outline  of  a  Consular  Establishment  for  the  United 
States  of  America  in  Eastern  Asia,"  and  which  is  noticed  In  the  North  American  Be- 
view  for  October,  1838,  followed  by  some  judicious  reflections  on  the  subject.' 

Consuls  residing  in  the  five  free  ports  of  China,  established  by  the  treaty  of  peace 
between  Great  Britain  and  China,  in  1842,  have,  by  the  subsequent  commercial  treaty 
in  1843,  between  those  powers,  enlarged  consular  functions,  including  those  which  are 
in  some  respects  judicial  and  executive. 

1  The  status  of  consuls,  by  the  law  of  nations,  is  clearly  defined  in  an  opinion  by  the 
late  Attorney-General.  Opin.  of  Att'ys-Gen.  vol.  vii.  342.  The  same  paper  contains  a 
discussion  of  the  validity  of  marriages  performed  by  American  consuls  in  foreign  states. 
The  subject  is  further  examined  in  the  same  volume,  p.  18.  By  the  stat.  12  and  13 
Yict  c.  68,  valid  marriages  may  be  solemnized  under  the  sanction  of  British  consular 
officers. 

*  The  act  to  regulate  the  Diplomatic  and  Consular  System  of  the  United  States 
was  passed  Aug.  18, 1856.  Its  provisions,  which  expliciUy  define  the  functions  and 
authority  of  consuls,  embrace  many  of  the  important  features  suggested  in  the  above 
and  preceding  notes. 
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activity  which  is  required  of  them  in  all  great  maritime  ports,  and 
the  approach  which  consuls  make  to  the  efficacy  and  dignify  of 
diplomatic  characters,  it  was  a  wise  provision  in  the  Constitution 
of  the  United  States  which  gave  to  the  Supreme  Court  original 
jurisdiction  in  all  cases  affecting  consuls,  as  well  as  ambassadors 
and  other  public  ministers ;  and  the  federal  jurisdiction  is  under- 
stood to  be  exclusive  of  the  state  courts.  (/) 

(/)  Commonweath  v,  Eosloff)  5  Serg.  &  Rawle,  545 ;  Hall  v.  Young,  3  Pick.  80 ; 
Daris  v,  Packard,  7  Peters  U.  S.  276 ;  Sartoii  v.  Hamilton,  1  Green  (N.  J.)  107.  See, 
alflo,  infra,  pp.  298,  304.^ 

^  The  jaiisdicdon  of  the  courts  of  the  United  States  is  ezclosive,  if  a  foreign  consnl 
be  a  defendant,  even  though  he  is  sued  jointly  with  oiher  persons.  Najlor  v.  Hoffinan, 
22How.P]r.  B.  510. 
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LECTURE   III. 

OF    THE    DECLABATION,   AND    OTHEB    EABLT    UEASUBES    OF    A   STATE 

OF  WAB. 

Isf  the  last  Lecture  we  considered  th^  principal  rights  and 
duties  of  nations  in  a  «tate  of  peace ;  and  if  those  duties  were 
generally  and  duly  fulfilled,  a  new  order  of  things  would*  arise, 
and  shed  a  brighter  light  over  the  history  of  human  affairs. 
Peace  is  said  to  be  the  natural  state  of  man,  and  war  is  imder- 
taken  for  the  sake  of  peace,  which  is  its  only  lawful  end  and 
purpose,  (g)  War,  to  use  the  language  of  Lord  Bacon,  (A)  is  one 
of  the  highest  trials  of  right ;  for,  as  princes  and  states  acknowl- 
edge no  superior  upon  earth,  they  put  themselves  upon  the  jus- 
tice of  God  by  an  appeal  to  arms.  The  history  of  mankind  is  an 
almost  uninterrupted  narration  of  a  state  of  war,  and  gives  color 
to  the  extravagant  theory  of  Hobbes,  {%)  who  maintains,  that  the 
natural  state  of  man  is  a  state  of  war  of  all  against  all ;  and  it 
adds  plausibility  to  the  conclusions  of  those  other  writers,  who, 
having  known  and  studied  the  Lidian  character,  insist  that  con- 
tinual war  is  the  natural  instinct  and  appetite  of  man  in  a  savage 
state.  It  is  doubtless  true,  that  a  ^^icere  disposition  for  peace, 
and  a  just  appreciation  of  its  blessings,  are  the  natural  and  neces- 
sary result  of  sciedce  and  civilization. 
*  48  *  The  right  of  self-defence  is  part  of  the  law  of  our 

nature,  and  it  is  the  indispensable  duty  of  civil  society 
to  protect  its  members  in  the  enjoyment  of  their  rights, 
both  of  person  and  property.  This  is  the  fundamental  principle 
of  the  social  compact.  An  injury  either  done  or  threatened  to 
the  perfect  rights  of  the  nation,  or  of  any  of  its  members,  and 
susceptible  of  no  other  redress,  is  a^ust  cause  of  war.  The  injury 
may  consist,  not  only  in  the  direct  violation  of  personal  or  polit- 
ical rights,  but  in  wrongfully  withholding  what  is  due,  or  in  the 

{g)  Cic.  de  Off.  1, 11  aad  28;  Grotias,  b.  1,  c.  1 ;  Bnrlamaqiu,  part  4,  c.  1,  sec.  4; 
Yattel,  b.  4,  c.  1. 
(A)  Bacon^B  Works,  vol.  iii.  p.  40. 
(t)  LeTiathan,  part  1,  c  13. 
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refusal  of  a  reasonable  reparation  for  injuries  committed,  or  of 
adequate  explanation  or  security  in  respect  to  manifest  and  im- 
pending danger,  (a)  Qrotius  condemns  the  doctrine  that  war 
may  be  undertaken  to  weaken  the  power  of  a  neighbor,  under  the 
apprehension  that  its  further  increase  may  render  him  dangerous. 
Tliis  would  be  contrary  to- justice,  unless  we  were  morally  certain, 
not  only  of  a  capacity,  but  of  an  actual  intention  to  ii\]ure  us. 
We  ought  rather  to  meet  the  anticipated  danger  by  a  diligent 
cultivation  and  prudent  management  of  our  own  resources.  We 
ought  to  conciliate  the  respect  and  good  will  of  other  nations,  and 
secure  their  assistance,  in  case  of  need,  by  the  benevolence  and 
justice  of  our  conduct.  War  is  not  to  be  resorted  to  without 
absolute  necessity,  nor  unless  peace  would  be  more  dangerous  and 
more  miserable  than  war  itself.  An  injury  to  an  individual  mem- 
ber of  a  state  is  a  just  cause  of  war,  if  redress  be  refused ;  but  a 
nation  is  not  bound  to  go  to  war  on  so  slight  a  foundation ;  for 
it  may  of  itself  grant  indemnity  to  the  injured  party,  and  if  this 
cannot  be  done,  yet  the  good  of  the  whole  is  to  be  preferred  to  the 
welfare  of  a  part,  (b)  Every  milder  method  of  redress  is  to  be 
tried,  before  the  nation  makes  an  appeal  to  arms  ;  and  this  is  the 
sage  and  moral  precept  of  the  writers  on  natural  law. 

*  If  the  question  of  right  between  two  powers  be  in  any  *  49 
degree  dubious,  they  ought  to  forbear  proceeding  to  ex- 
tremities, and  a  nation  would  be  condemned  by  the  impartial 
voice  of  mankind,  if  it  voluntarily  went  to  war  upon  a  claim  of 
which  it  doubted  the  legality.  But,  on  political  subjects,  we  can- 
not expect,  and  are  not  to  look  for  the  same  rigorous  demonstra- 
tion as  in  the  physical  sciences.  Policy  is  a  science  of  calculations 
and  combinations,  arising  out  of  times,  places,  and  circumstances, 
and  it  cannot  be  reduced  to  absolute  simplicity  and  certainty. 
We  must  act  according  to  the  dictates  of  a  well-informed  judg 
ment,  resting  upon  a  diligent  and  careful  examination  of  facts ; 
and  every  pacific  mode  of  redress  is  to  be  tried  faithfully  and  per- 
severingly,  before  the  nation  resorts  to  arms. 

K  one  nation  be  boimd  by  treaty  to  afford  assistance,  in  case  of 
war  between  its  ally  and  a  third  power,  the  assistance  At8i«iaiioe 
is  to  be  given  whenever  the  cams  foederis  occurs;  but^"**^' 

(a)  Grotiiis,  b.  2,  c.  1  and  22 ;  Butheiforth,  b.  2,  c.  9;  Vattel,  b.  S,  c.  3,  sec.  26. 
(6)  GroduB,  b.  2,  c.  22-25;  Batherfbrth,  b.  2^  c  9. 
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a  question  will  sometimes  arise,  whether  the  government,  which 
is  to  afford  the  aid,  is  to  judge  for  itself  of  the  justice  of  the  war 
on  the  part  of  the  allj,  and  to  make  the  right  to  assistance  depend 
upon  its  own  judgment.  Qrotius  is  of  opinion,  (a)  that  treaties 
of  that  kind  do  not  oblige  us  to  participate  in  a  war,  which  appears 
to  be  manifestly  uigust  on  the  part  of  the  ally ;  and  it  is  said  to 
be  a  tacit  condition  annexed  to  every  treaty  made  in  time  of 
peace,  and  stipulating  to  afford  succors  in  time  of  war,  that  the 
stipulation  is  only  to  apply  to  a  just  war.  To  give  assistance  in 
an  UDJust  war  on  the  ground  of  the  treaty,  would  be  contract- 
ing an  obligation  to  do  injustice,  and  no  such  contract  is  valid,  (b) 
But  to  set  up  a  pretext  of  this  kind  to  avoid  a  positive  engage- 
ment is  extremely  hazardous,  and  it  cannot  be  done,  except  in 
a  very  clear  case,  without  exposing  the  nation  to  the  imputation 
of  a  breach  of  public  faith.  In  doubtful  cases,  the  presumption 
ought  rather  to  be  in  favor  of  our  ally,  and  of  the  justice  of  the 

war. 
*60        *The  doctrine  that  one  nation  is  not  bound  to  assist 

another,  under  any  circumstances,  in  a  war  clearly  unjust, 
is  similar  to  the  principle  in  the  feudal  law,  to  be  met  with  in  the 
Book  of  Feuds,  compiled  from  the  usages  of  the  Lombards,  and 
forming  part  of  the  common  law  of  Europe  during  the  prevalence 
of  the  feudal  system.  A  vassal  refusing  to  assist  his  liege  lord  in 
a  just  war,  forfeited  his  feud.  If  the  justice  of  the  war  was  even 
doubtful,  or  not  known  affirmatively  to  be  ujijust,  the  vassal  was 
bound  to  assist ;  but  if  the  war  appeared  to  him  to  be  manifestly 
uigust,  he  was  under  no  obligation  to  help  his  lord  to  carry  it 
on  offensively,  (a) 

A  nation,  which  has  agreed  to  render  assistance  to  another,  is 
not  obliged  to  furnish  it  when  the  case  is  hopeless,  or  when  giving 
the  succors  would  expose  the  state  itself  to  imminent  danger. 
Such  extreme  6ases  are  tacit  exceptions  to  the  obligation  of  the 
treaty;  but  the  danger  must  not  be  slight,  remote,  nor  contin- 
gent, for  this  would  be  to  seek  a  Mvolous  case  to  violate  a  solemn 
engagement,  (b)  In  the  case  of  a  defensive  alliance,  the  condition 
of  the  contract  does  not  call  for  the  assistance,  unless  the  ally  be 

(a)  B.  2,  c.  25. 

(6)  Vattel,  b.  2,  c.  12,  sec.  168 ;  b.  3,  c  6,  sec.  86,  87. 

(a)  Feud.  lib.  2,  lit.  28,  sec  1. 

(6)  Vatte],  b.  3,  c.  6,  sec.  92. 
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engaged  in  a  defemive  war ;  for  in  a  defensive  alliance,  the  nation 
angles  only  to  defend  its  ally,  in  case  he  be  attacked,  and  even 
then  we  are  to  inquire  whether  he  be  not  justly  attacked,  {c)  The 
defensive  alliance  applies  only  to  the  case  of  a  war  first  com* 
menced,  in  point  of  fact,  against  the  ally ;  and  the  power  that  first 
declares,  or  actually  begins  the  war,  makes  what  is  deemed,  in  the 
conventional  law  of  nations,  an  offemive  war.  (d)  The  treaty  of 
alliance  between  France  and  the  United  States,  in  1778, 
was  declared,  by  the  second  article,  *  to  be  a  defensive  *51 
alliance,  and  that  declaration  gave  a  character  to  the  whole 
instrument ;  and  consequently,  the  guaranty,  on  the  part  of  the 
United  States,  of  the  French  possessions  in  America,  could  only 
apply  to  fature  defeimve  wars  on  the  part  of  France.  Upon  that 
ground,  the  government  of  this  country,  in  1798,  did  not  consider 
themselves  boimd  to  depart  from  their  neutrality,  and  to  take  part 
with  France  in  the  war  in  which  she  was  then  engaged,  (a)  The 
war  of  1793  was  first  actually  declared  and  commenced  by  France, 
against  all  the  allied  powers  of  Europe,  and  the  nature  of  the 
guaranty  required  us  to  look  only  to  that  fact,  (b) 

In  the  ancient  republics  of  Greece  and  Italy,  the  right  of  declaring 
war  resided  with  the  people,  who  retained,  in  their  coUeo-    Beoi«r»tion 
tive  capacity,  the  exercise  of  a  large  portion  of  the  sever-  ^  ''■'* 
eign  power.    Among  the  ancient  Germans  it  belonged  also  to  the 
popular  assemblies,  (e)  and  the  power  was  afterwards  continued 

(c)  Vattel,  b.  3,  c.  6,  sec.  79,  83,  90. 

(ef)  A  war  maj  be  defensive  in  its  principles,  thongh  offensive  in  its  operations ;  as 
where  attack  is  the  best  mode  to  repel  a  menaced  invasion,  and  the  casus  fcederis  of  a 
defensive  alliance  will  applj.  He  who  first  renders  the  application  of  force  necessaiy  is 
the  aggressor,  thongh  he  may  not  be  the  one  who  first  actnally  applies  it.  Vattel,  b.  Sp 
c.  6,  sec.  91,  100.    Edin.  Reyiew,  No.  39,  pp.  244,  245. 

(a)  See  Pacificns,  written  in  1793,  by  Mr.  Hamilton,  then  Secretary  of  the  Treasury ; 
and  see  the  Instructions  fix>m  the  Secretary  of  State  to  the  American  Minidters  to 
France,  July  15th,  1797. 

{b)  Several  instances  are  mentioned  in  Wheaton's  Elemente  of  International  Law, 
Sd  edit  325-334,  of  the  occurrence  of  the  casus  foederis  in  the  case  of  a  defensive  alii* 
ance.  A  distinction  is  made,  in  the  later  writers  on  public  law,  between  the  law  of 
natiofis  and  international  law,  originating,  it  is  said,  with  Jeremy  Bentham.  Thus  Mr. 
Wheaton  calls  one  of  his  works  the  History  of  the  Law  of  Nations,  and  the  other, 
Elements  of  International  Law.  Chancellor  d'Aguesseau  long  ago  noticed  the  dis- 
tinction between  Jus  inter  Gentes  and  Jus  Gfentium  inter  Civitates.  International  law 
seems  to  relate  more  particularly  to  rights  and  duties  arising  from  social,  commercial, 
and  pacific  intercourse  between  difierent  nations,  and  may  be  subdivided  into  public 
and  private  international  law. 

(c)  Tacit.  deM.  Q.  c.  11. 
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in  the  same  channel,  and  actuallj  resided  in  the  Saxon  Witten- 
agemote.  (d)  But  in  the  monarchies  of  Europe,  which  arose  upon 
the  ruins  of  the  feudal  system,  this  important  prerogative  was 
generally  assumed  hy  the  king,  as  appertaining  to  the  duties  of 
the  executive  department  of  government.  Many  publicists  (e) 
consider  the  power  as  a  part  of  the  sovereign  authority  of  the 
state,  of  which  the  legislative  department  is  an  essential  branch. 
There  are,  however,  several  exceptions  to  the  generality  of  this 
position ;  for  in  the  limited  monarchies  of  England,  France,  and 
Holland,  the  king  alone  declares  war,  and  yet  the  power,  to*  apply 
an  observation  of  Vattel  to  the  case,  is  but  a  slender  prerogative 
of  the  crown,  if  the  parliaments  or  legislative  bodies  of  those  king- 
doms will  act  independently,  since  the  king  cannot  raise  the 
*  52  money  requisite  to  carry  on  *  the  war  without  their  consent. 
The  wild  and  destructive  wars  of  Charles  XII.  led  the  states 
of  Sweden  to  reserve  to  themselves  the  right  of  declaring  war ; 
and  in  the  form  of  government  adopted  in  Sweden,  in  1772,  (a) 
the  right  to  make  war  was  continued  in  the  same  legislative  body. 
This  was  the  provision  in  those  ephemeral  constitutions  which 
appeared  in  Poland  and  France  the  latter  part  of  the  last  century ; 
and  as  evidence  of  the  force. of  public  opinion  on  this  subject,  it 
may  be  observed,  that  in  the  constitution  proposed  by  Bonaparte, 
on  his  re-asceUsion  of  the  throne  of  France,  in  1815,  the  right 
to  levy  men  and  money  for  war  was  to  rest  entirely  upon  a  law 
to  be  proposed  to  the  House  of  Representatives  of  the  people,  and 
assented  to  by  them.  In  this  country,  the  power  of  declaring  war, 
as  well  as  of  raising  the  supplies,  is  wisely  confided  to  the  legisla- 
ture of  the  Union ;  and  the  presumption  is,  that  nothing  short  of  a 
strong  case  deeply  affecting  our  essential  rights,  and  which  cannot 
receive  a  'pacific  adjustment,  after  all  reasonable  efibrts  shall  have 
been  exhausted,  will  ever  prevail  upon  Congress  to  declare  war. 
It  has  been  usual  to  precede  hostilities  by  a  public  declaration 

{d}  Millar's  View  of  the  English  Government,  b.  1,  c  7.  In  the  capitulation  or 
great  charter,  signed  hy  Christopher  II.,  King  of  Denmark,  on  his  election  to  the 
throne  in  1319,  bj  the  diet  or  assemblj  of  the  nobles,  it  was,  among  other  things,  de- 
clared that  he  should  not  make  war  without  the  advioe  and  consent  of  the  prelates  and 
best  men  of  the  kingdom.  Bishop  Mailer's  Ancient  History  and  Ck>n8titution  of  Ben- 
mark,  reviewed  in  the  Foreign  Quarterly  Review,  No.  21. 

(«)  Puff.  b.  8,  c.  6,  sec.  10;  Vattel,  b.  3,  c.  1,  sec.  4. 

(a)  Art  4S.  But  this  fi:ee  constitution  of  Sweden  was  overturned  before  the  end  of 
the  year  1772,  and  a  simple  despotism  established  in  its  stead. 
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communicated  to  the  enemy.  It  was  the  custom  of  the  ancient 
Greeks  and  Romans  to  publish  a  declaration  of  the  ii^uries  they 
had  received,  and  to  send  a  herald  to  the  enemy's  borders  to 
demand  satisfaction,  before  they  actually  engaged  in  war;  and 
iuTasions  without  notice  were  not  looked  upon  as  lawful.  (5)  War 
was  declared  with  religious  preparation  and  solemnity.  Ac- 
cording to  Ulpian,  (cr)  they  *  alone  were  reputed  enemies  *58 
against  whom  the  Soman  people  had  publicly  declared  war. 
During  the  middle  ages,  a  previous  declaration  of  war  was  held 
to  be  'requisite,  by  the  laws  of  honor,  chivalry,  and  religion. 
Louis  IX.  revised  to  attack  the  Sultan  of  Egypt  until  he  made 
a  previous  declaration  to  him  by  a  herald  at  arms ;  and  one  of  his 
successors  sent  a  herald,  with  great  formality,  to  the  governor 
of  the  Low  Countries,  when  he  declared  war  against  Spain,  in 
1635.  (a)  But,  in  modem  times,  the  practice  of  a  solemn  declara- 
tion made  to  the  enemy  has  fallen  into  disuse,  and  the  nation  con- 
tents itself  with  making  a  public  declaration  of  war  within  its  own 
territory,  and  to  its  own  people.  The  jurists  are,  however,  divided 
in  opmion,  in  respect  to  the  necessity  or  justice  of  some  previous 
declaration  to  the  enemy  in  the  case  of  offensive  war.  Grotius  (b) 
considers  a  previous  demand  of  satisfaction,  and  a  declaration,  as 
requisite  to  a  solemn  and  lawful  war;  and  Puffendorf(c?)  holds 
acts  of  hostility,  which  have  not  been  preceded  by  a  formal  dec- 
laration of  war,  to  be  no  better  than  acts  of  piracy  and  robbery. 
Emerigon  {dj  is  of  the  same  opinion ;  and  he  considered  the  hostil- 
ities exercised  by  England,  in  the  year  1755,  prior  to  any  declara* 
tion  of  war,  to  have  been  in  contempt  of  the  law  of  nations,  and 
condemned  by  all  Europe.  Yattel  strongly  recommends  (e)  a  pre- 
vious declaration  of  war,  as  being  required  by  justice  and  human- 
ity ;  and  he  says,  that  the  fecial  law  of  the  Romans  gave  such 
moderation  and  religious  solemnity  to  a  preparation  of  war,  and 

(6)  Potter's  Antiquities  of  Greece,  b.  3,  c.  7 ;  Liyy,  b.  1,  c.  32 ;  Cic.  de  Off.  b.  1,  c. 
11 ;  Be  Bepab.  lib.  3. 

(e)  Big.  49, 15,  24.  Cioeio  says,  tbat  under  the  Roman  kings  it  was  instituted  law, 
diat  the  war  was  unjust  and  impious,  unless  declared  and  proclaimed  hj  the  heralds 
under  religious  sanction.    Be  Bepub.  lib.  2, 17. 

(a)  Emerigon,  Trait^  des  Ass.  p.  661. 

(6)  B.  1,  c.  3,  sec  4. 

(c)  B.  8,  c.  6,  sec.  9. 

{d)  Trtdti  des  Ass.  torn.  1,  p.  963. 

(«)  B.  3,  c.  4,  sec.  51. 
TOL.  I.  6 
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bore  such  marks  of  wisdom  and  justice,  that  it  laid  the  solid  foim- 
dation  of  their  Aiture  greatness. 

Bynkershoek  has  devoted  an  entire  chapter  to  this  ques- 

*  54    tion,  (/)  *  and  he  maintains  that  a  declaration  of  war  is  not 

requisite  by  the  law  of  nations,  and  that  though  it  maj  very 
properly  be  made,  it  cannot  be  required  as  a  matter  of  right. 
The  practice  rests  entirely  on  manners  and  magnanimity,  and 
it  was  borrowed  from  the  ancient  Bomans.  All  that  he  contends 
for  is,  that  a  demand  of  what  we  conceive  to  be  due  should  be 
previously  made.  We  are  not  bound  to  accompany  that  otemand 
with  threats  of  hostility,  or  to  follow  it  with  a  public  declaration 
of  war ;  and  he  cites  many  instances  to  show,  that  within  the  last 
two  centuries  wars  Bave  been  frequently  commenced  without 
a  previous  declaration.  Since  the  time  of  Bynkershoek,  it  has 
become  settled  by  the  practice  of  Europe,  that  war  may  lawfully 
exist  by  a  declaration  which  is  unilateral  only,  or  without  a  decla- 
ration on  either  side.  It  may  begin  with  mutual  hostilities,  (a) 
After  the  peace  of  Versailles,  in  1763,  formal  declarations  of  war 
of  any  kind  seem  to  have  been  discontinued,  and  all  the  necessary 
and  legitimate  consequences  of  war  flow  at  once  from  a  state  of 
public  hostilities,  duly  recognized,  and  explicitly  announced,  by  a 
domestic  manifesto  or  state  paper.  In  the  war  between  •Eng- 
land and  France,  in  1778,  the  first  public  act  on  the  part  of  tlie 
English  government  was  recalling  its  minister,  and  that  single  act 
was  considered  by  Prance  as  a  breach  of  the  peace  between  the 
two  countries.  There  was  no  other  declaration  of  war,  though 
each  government  afterwards  published  a  manifesto  in  vindication 
of  its  claims  and  conduct.  The  same  thing  may  be  said  of  the 
war  which  broke  out  in  1798,  and  again  in  1808 ;  and,  indeed,  in 
the  war  of  1756,  though  a  solemn  and  formal  declaration  of  war, 
in  the  ancient  style,  was  made  in  June,  1756,  vigorous  hostilities 
had  been  carried  on  between  England  and  Prance  for  a  year  pre- 
ceding. In  the  war  declared  by  the  United  States  against  Eng- 
land, in  1812,  hostilities  were  immediately  commenced  on 

*  55    our  part  *  as  soon  as  the  act  of  Congress  was  passed,  with- 

out waiting  to  communicate  to  the  English  government  any 
notice  of  our  intentions. 


(/)  Qu«at.  J.  Pub.  b.  1,  c.  2. 

(a)  Sir  Wm.  Scott,  1  Dod.  Adm.  247. 
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But,  though  a  solemn  declaration,  or  previous  notice  to  the 
enemy,  be  now  laid  aside,  it  is  essential  that  some  formal  public 
act,  proceeding  directly  from  the  competent  source,  should  an- 
nounce to  the  people  at  home  their  new  relations  and  duties 
growing  out  of  a  state  of  war,  and  which  should  equally  apprise 
neutral  nations  of  the  fact,  to  enable  them  to  conform  their  con- 
duct to  the  rights  belonging  to  the  new  state  of  things.  War, 
says  Yattel,  (5)  is  at  present  published  and  declared  by  manifes- 
toes. Such  an  official  act  operates  from  its  date  to  legalize  all 
hostile  acts,  in  like  manner  as  a  treaty  of  peace  operates  from  its 
date  to  annul  them.  As  war  cannot  lawfully  be  commenced  on 
the  part  of  the  United  States  without  an  act  of  Oongress,  such  an 
act  is,  of  course,  a  formal  official  notice  to  all  the  world,  and 
eqtdvalent  to  the  most  solemn  declaration. 

When  war  is  duly  declared,  it  is  not  merely  a  war  between  this 
and  the  adverse  government  in  their  political  characters. 
Every  man  is,  in  judgment  of  law,  a  party  to  the  acts  of  b^,^J^ 
his  own  government,  and  a  war  between  the  govern- 
ments of  two  nations  is  a  war  between  all  the  individuals  of  the 
one  and  all  the  individuals  of  which  the  other  nation  is  composed. 
Government  is  the  representative  of  the  will  of  all  the  people,  and 
actQ  for  the  whole  society.  This  is  the  theory  in  all  governments ; 
and  the  best  writers  on  the  law  of  nations  concur  in  the  doctrine, 
that  when  the  sovereign  of  a  state  declares  war  against  another 
sovereign,  it  implies  that  the  whole  nation  declares  war,  and  that 
all  the  subjects  of  the  one  are  enemies  to  all  the  subjects  of  the 
other,  (c)  ^  Very  important  consequences  concerning  the  obliga- 
tions of  subjects  are  deducible  from  this  principle. 

*  When  hostilities  have  commenced,  the  first  objects  that  *  66 
naturally  present  themselves  for  detention  and  capture  jnemy't 
are  the  persons  and  property  of  the  enemy  found  within  property  with- 
the  territory  on  the  breaking  out  of  the  war.    According  *"""*'*^*^* 

{b)  B.  8,  c.  4,  sec.  64. 

(c)  Grotins,  b.  3,  c.  4,  sec.  9 ;  c.  4,  sec.  8 ;  Burlamaqai,  part  4,  c.  4,  sec.  20 ;  Yattel, 
b.  3,  c.  5,  sec.  70. 

^  The  doctrine  of  the  text  has  been  decided  to  be  applicable  to  the  citizens  of  the 
United  States  within  the  territorj  actually  controlled  by  the  Rebels  in  the  present  civil 
war;  so  that  the  United  States  may  lawfully  apply  to  them  the  mles  which  belong  to 
their  relation  of  disobedient  citizens,  or  of  public  enemies,  or  both,  as  occasion  de- 
mands.   The  Prize  Causes,  2  Black  U.  S.  635. 
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to  strict  authority,  a  state  has  a  right  to  deal  as  an  enemj  with 
persons  and  property  so  found  within  its  power,  and  to  confiscate 
the  property,  and  detain  the  persons  as  prisoners  of  war.  (a)  No 
one,  says  Bynkershoek,  ever  required  that  notice  should  be  given 
to  the  subjects  of  the  enemy,  to  withdraw  their  property,  or  it 
would  be  forfeited.  The  practice  of  nations  is,  to  appropriate  it  at 
once,  without  notice,  if  there  be  no  special  convention  to  the  con- 
trary. But  though  Bynkershoek  lays  down  this,  as  well  as  other 
rules  of  war,  with  great  harshness  and  severity,  he  mentions  sev- 
eral instances,  arising  in  the  17th,  and  one  as  early  as  the  15th 
century,  of  stipulations  in  treaties,  allowing  foreign  subjects  a 
reasonable  time  after  the  war  breaks  out  to  recover  and  dispose 
of  their  effects,  or  to  witlidraw  them.  Such  stipulations  have  now 
become  an  established /ormtcto  in  commercial  treaties.  (()  ^  Emeri- 
gon  (c)  considers  such  treaties  as  an  affirmance  of  common  right, 
or  the  public  law  of  Europe,  and  the  general  rule  laid  down  by 
some  of  the  latter  publicists  is  in  conformity  with  that  provi- 
sion, (d)  The  sovereign  who  declares  war,  says  Vattel,  can  neither 
detain  those  subjects  of  the  enemy  who  are  in  his  dominions  at 
the  time  of  the  declaration  of  war,  nor  their  effects.    They  came 

into  the  country  under  the  sanction  of  public  faith.^.  By  per- 
*  57    mitting  them  to  enter  his  territories,  and  continue  *  there, 

the  sovereign  tacitly  promised  them  protection  and  security 
for  their  return.  He  is,  therefore,  to  allow  them  a  reasonable 
time  to  retire  with  their  effects,  and  if  they  stay  beyond  the  time, 
he  has  a  right  to  treat  them  as  disarmed  enemies,  unless  detained 
by  sickness,  or  other  insurmountable  necessity,  and  then  they  are 
to  be  allowed  a  further  time.  It  has  been  frequently  provided  by 
treaty,  that  foreign  subjects  should  be  permitted  to  remain,  and 
continue  their  business,  notwithstanding  a  rupture  between  the 

(a)  GrotiaSj  b.  3,  c.  9,  sec.  4 ;  c.  21,  aec.  9 ;  Bynk.  QiuMt  J.  Pab.  c  2  and  7 ;  Mar- 
tens, b.  8,  c  2,  sec.  5.  - 

(b)  A  liberal  provision  of  this  kind  is  inserted  in  the  treaty  of  amitjr  and  commerce 
between  the  United  States  and  the  Republic  of  Colombia,  which  was  ratified  at  Wash- 
ington, May  27, 1825,  and  between  the  United  States  and  the  Bepublic  of  VenezoeUiy 
by  the  treaty  of  friendship  and  commerce  in  May,  1836. 

(c)  Tom.  i.  p.  567. 

{d)  Vattel,  b.  3,  c.  4,  sec.  63 ;  Axnni,  part  2,  c.  4,  art.  2,  sec.  7 ;  Le  Droit  Public  de 
TEurope,  par  Mably,  CEuyres,  torn.  ▼!.  p.  334 ;  Bnrlamaqui,  part  4,  c.  7,  sec.  6. 

1  See  our  treaties  with  Pern,  Guatemala,  and  Costa  Bica,  10  U.  S.  Stat 
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gOTenunentSy  so  long  as  they  conducted  innocently;  and  when 
there  was  no  such  treaty,  such  a  liberal  permission  has  been  often 
announced  in  the  very  declaration  of  war.  (a)  Sir  Michael  Fos- 
ter (h)  mentions  several  instances  of  such  declarations  by  the  King 
of  Great  Britain,  and  he  says,  that  aliens  were  thereby  enabled  to 
acquire  personal  chattels,  and  to  maintain  actions  for  the  recovery 
of  their  personal  rights,  in  as  full  a  manner  as  alien  friends. 

Besides  those  stipulations  in  treaties,  which  have  softened  the 
rigors  of  war  by  the  civilizing  spirit  of  commerce,  many  govern- 
ments have  made  special  provision,  in  their  own  laws  and  ordi- 
nances, for  the  security  of  the  persons  and  property  of  enemy's 
subjects,  found  in  the  country  at  the  conmiencement  of  war.  (c) 

It  was  provided  by  Magna  Chiarta,  (d)  that  upon  the  breaking 
out  of  war,  foreign  merchants  foimd  in  England,  and  belonging  to 
the  country  of  the  enemy,  should  be  attached,  ^^  without  harm  of 
body  or  goods,"  until  it  should  be  known  how  English  mer- 
chants were  treated  by  the  enemy;  "and  if  our  *mer-  *68 
diants,  said  the  charter,  "be  safe  and  well  treated  there, 
theirs  shall  be  likewise  with  us."  It  has  been  deemed  extraor- 
dinary, that  such  a  liberal  provision  should  have  found  a  place 
in  a  treaty  between  a  feudal  king  and  his  barons ;.  and  Montes- 
quieu (a)  was  struck  with  admiration  at  the  fact,  that  a  protection 
'  of  that  kind  should  have  been  made  one  of  the  articles  of  English 

liberty.  But  this  provision  was  confined  to  the  effects  of  alien 
merchants  who  were  unthin  the  realm  at  the  commencement  of 
the  war,  and  it  was  understood  to  be  confined  to  the  case  of  mer- 
chants domiciled  there,  (b)  It  was  accompanied,  also,  with  one  very 
ominous  qualification ;  and  it  was  at  least  equalled,  if  not  gi*eatly 

• 

(a)  Vattel,  b.  3,  c.  4,  sec.  63.    See  the  treaty  of  commerce  between  the  United 
•  States  and  the  Republic  of  Chili,  May,  1823,  art.  23,  which  afibrds  that  i^eimanent  pro- 

tection.^ 
,  (6)  Disconrse  of  High  Treason,  pp.  185, 186. 

(c)  By  the  Spanish  decree  of  Febniary,1829,  making  Cadia  a  free  port,  it  was  de- 
clared, that  in  the  event  of  war,  foreigners  who  had  established  themselyes  there  for 
the  pnrpoaes  of  conunerce,  and  becoming  alien  enemies  by  means  of  war,  were  to  be 
allowed  a  proper  time  to  withdraw,  and  their  property  was  to  be  sacred  fix>m  all  seques- 
tration or  reprisal. 
^  {d)  Ch.  30. 

(a)  Esprit  des  Lois,  20, 14. 

(b)  1  Hale's  P.  C.  93. 

1  And  see  the  treatyi  with  the  Argentine  Confoderation,  Joly  27, 1858. 
6* 
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excelled,  bj  an  ordinance  of  Charles  Y.  of  France,  a  century  after- 
wards, which  declared  that  foreign  merchants  who  should  be  in 
France  at  the  time  of  the  declaration  of  war  should  have  nothing 
to  fear,  for  they  should  have  liberty  to  depart  freely  "with  their 
effects,  {c)  The  spirit  of  the  provision  in  Magna  Charta  was  sus- 
tained by  a  resolution  of  the  judges,  in  the  time  of  Henry  VIII., 
when  they  resolved,  that  if  a  Frenchman  came  to  England  before 
the  war,  neither  his  person  nor  goods  should  be  seized,  (d)  The 
statute  of  staples,  of  27  Edw.  HI.  c.  17,  made  a  still  more  liberal 
and  precise  enactment  in  favor  of  foreign  merchants,  residing  in 
England,  when  war  conmienced  between  their  prince  and  the  king 
of  England.  They  were  to  have  convenient  warning  of  forty  days, 
by  proclamation,  to  depart  the  realm  with  their  goods;  and  if 
they  could  not  do  it  within  that  time,  by  reason  of  accident,  they 
were  to  have  forty  days  more  to  pass  with  their  merchandise,  and 
with  liberty,  in  the  mean  time,  to  sell  the  same.  The  act  of  Con- 
gress of  the  6th  of  July,  1798,  c.  78,  was  dictated  by  the  same 

humane  and  enlightened  policy.  It  authorized  the  Presi- 
*  59    dent,  in  *  case  of  war,  to  direct  the  conduct  to  be  observed 

towards  subjects  of  the  hostile  nation,  being  aliens,  and 
within  the  United  States,  and  in  what  cases,  and  upon  what 
security,  their  residence  should  be  permitted ;  and  it  declared,  in 
reference  to  those  who  were  to  depart,  that  they  should  be  allowed 
such  reasonable  time  as  might  be  consistent  with  the  public  safety, 
and  according  to  the  dictates  of  himianity  and  national  hospital- 
ity, ^'  for  the  recovery,  disposal,  and  removal  of  their  goods  and 
effects,  and  for  their  departure." 

But  however  strong  the  current  of  authority  in  favor  of  the  mod- 
Bight  of  oon-  em  and  milder  construction  of  the  rule  of  national  law  on 
^^^p^^this  subject,  the  point  seems  to  be  no  longer  open  for  dis- 
•rty-  cussion  in  this  country ;  and  it  has  become  definitively  set- 

tled, in  favor  of  the  ancient  and  sterner  rule,  by  the  Supreme  Court 
of  the  United  States,  (a)  The  effect  of  war  upon  British  property 
found  in  the  United  States,  on  land,  at  the  commencement  of  the 
war,  was  learnedly  discussed  and  thoroughly  considered,  in  the  case 
of  Brown ;  and  the  Circuit  Court  of  the  United  States,  at  Boston, 


(c)  Henanlt's  Abregf.  Chron.  torn.  i.  338. 

(d)  Bio.  tit  Property,  pi.  88 ;  Jenk.  Gent.  201,  case  22. 

(a)  Brown  v,  Tbe  United  States,  8  Cranch,  110.    See,  also,  Ibid.  228, 229. 
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decided,  (h)  as  upon  a  settled  rule  of  the  law  of  nations,  that  the 
goods  of  the  enemy  found  in  the  country,  and  aU  the  vessels  and 
cargoes  found  afloat  in  our  ports,  at  the  commencement  of  hostil- 
ities, were  liable  to  seizure  and  confiscation;  and  the  exercise 
of  the  right  rested  in  the  discretion  of  the  sovereign  of  the  nation. 
When  the  case  was  brought  up,  on  appeal,  before  the  Supreme 
Court  of  the  United  States,  the  broad  principle  was  assumed  that 
war  gave  to  the  sovereign  full  right  to  take  the  persons,  and  con- 
fiscate the  property  of  the  enemy  wherever  found ;  and  that  the 
mitigations  of  this  rigid  rule,  which  the  wise  and  humane  policy 
of  modern  times  had  introduced  into  practice,  might,  more  or  less, 
affect  the  exercise  of  the  right,  but  could  not  impair  the  right 
itself.  Commercial  nations  have  always  considerable  prop- 
erty in  *  the  possession  of  their  neighbors ;  and,  when  war  *  60 
breaks  out,  the  question,  what  shall  be  done  with  the  en- 
emy's property  foimd  in  the  country,  is  one  rather  of  policy  than 
of  law,  and  is  one  properly  addressed  to  the  consideration  of  the 
legislature,  and  not  to  the  courts  of  law.  The  strict  right  of  con- 
fiscation of  that  species  of  property  existed  in  Congress,  and  with- 
out a  legislative  act  authorizing  its  confiscation,  it  could  not  be 
judicially  condemned ;  and  the  act  of  Congress  of  1812,  declaring 
war  against  Great  Britain,  was  not  such  an  act.  Until  some 
statute,  directly  applying  to  the  subject,  be  passed,  the  property 
would  continue  under  the  protection  of  the  law,  and  might  be 
claimed  by  the  British  owner  at  the  restoration  of  peace.^ 

Though  this  decision  established  the  right,  contrary  to  much  of 
modern  authority  and  practice,  yet  a  great  point  was  gained  over 
the  rigor  and  violence  of  the  ancient  doctrine,  by  making  the 
exercise  of  the  right  to  depend  upon  a  special  act  of  Congress.^ 

The  practice,  so  common  in  modern  Europe,  of  imposing  em- 

^— »*^— ^— ^■— ^^-^-^^-»      ^__^,^^^_^_    ,  „ , . .,_. , ,         ,  111.—^— 

(6)  The  Cargo  of  the  Ship  Emulons,  1  Gallison,  563. 

^  Schooner  Jnuiita^  1  Newherrj  Adm.  352. 

*  The  generoTw  policj,  respecting  enemj  property,  which  was  adopted  by  the  bel- 
ligerent powers  in  the  late  Rnsaian  war,  is  illufitrated  by  the  Order  in  Conncil  of  the 
Biitiah  Goremment  of  the  15th  of  April,  which  was  communicated  to  the  American 
Secretary  of  State,  May  9, 1854.  See  Cong.  Doc.  83  Cong.  1  Sess.  H.  R.  No.  103,  p. 
5.  It  was  ordered  that  all  Bnssian  merchant  ships,  which  had  sailed,  before  the  15tb 
of  Hay,  from  any  Bnssian  port  in  tlie  Baltic  or  White  Seas,  shonld  be  permitted  to 
enter  any  port  in  her  M£Je»ty*B  dominions,  discharge  their  cargoes,  depart  without 
molestation,  and  continue  their  voyages  to  any  port  not  blockaded. 
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Hosdte  «m.  bargoes  at  the  breaking  out  of  hostilities,  has,  apparently, 
urgoeg.  ^g  eflFect  of  destroying  that  protection  to  property,  which 
the  rule  of  faith  and  justice  gives  to  it,  when  brought  into  the 
country  in  the  course  of  trade,  and  in  the  confidence  of  peace. 
Sir  William*  Scott,  in  the  case  of  The  Boedes  Lust,  (a)  explains 
this  species  of  embargo  to  be  an  act  of  a  hostile  nature,  and 
amoimting  to  an  implied  declaration  of  war,  though  liable  to  be 
explained  away  and  annulled,  by  a  subsequent  accommodation 
between  the  nations.  The  seizure  is  an  act  at  first  equivocal,  as 
to  the  effect,  though  hostile  in  the  mere  execution,  and  if  the 
matter  in  dispute  terminates  in  reconciliation,  the  seizure  becomes 
a  mere  civil  embargo;  but  if  it  terminates  otherwise,  the  sub- 
sequent hostilities  have  a  retroactive  effect,  and  render  the  em- 
bargo a  hostile  measure,  ab  initio.  The  property  detained  is 
deemed  enemy's  property,  and  liable  to  condemnation.  This 
*  61  *  species  of  reprisals  for  some  previous  injury  is  laid  down 
in  the  books  as  a  lawfiil  measure,  according  to  the  usage  of 
nations;  but  it  is  often  reprobated;  and  it  cannot  well  be  dis- 
tinguished firom  the  practice  of  seizing  property  found  within  the 
territory  upon  the  declaration  of  war.  It  does  not  differ  in  sub- 
stance from  the  conduct  of  the  Syracusans,  in  the  time  of  Dio- 
nysius  the  elder,  (and  which  Mitford  considered  to  be  a  gross 
violation  of  the  law  of  nations,)  for  they  voted  a  declaration  of 
war  against  Carthage,  and  inmiediately  seized  the  efifects  of  Oar- 
thaginian  traders  in  their  warehouses,  and  Carthaginian  richly 
laden  vessels  in  their  harbor,  and  sent  a  herald  to  Carthage  to 
negotiate,  (a)  But  this  act  of  the  Syracusans,  near  four  hun- 
dred years  before  the  Christian  era,  was  no  more  than  what  is  the 
ordinary  practice  in  England,  according  to  the  observation  of  Lord 
Mansfield,  in  Idndo  v.  Bodney.  (b)  ''  Upon  the  declaration  of 
war,  or  hostilities,  all  the  ships  of  the  enemy,"  he  says,  "  are 
detained  in  our  ports,  to  be  confiscated  as  the  property  of  the 
enemy,  if  no  reciprocal  agreement  is  made." 
Reprisals  by  commission,  or  letters  of  marque  and  reprisal, 
j^^j^jg^  ^  granted  to  one  or  more  injured  subjects,  in  the  name  and 
mvque  aod  by  the  authority  of  a  sovereign,  is  another  mode  of  re- 
"*  dress  for  some  specific  injury,  which  is  considered  to  be 

(a)  5  Bob.  Adm.  233. 

(a)  Mitf.  Hist  of  Greece,  yol.  t.  402-404. 

(h)  Dong.  613. 
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compatible  with  a  state  of  peace,  and  permitted  by  the  law  of  nations. 
The  case  arises  when  one  nation  has  committed  some  direct  and 
palpable  injury  to  another,  as  by  witliholding  a  just  debt,  or  by 
yiolence  to  person  or  property,  and  has  refused  to  give  any  satis- 
faction. The  reprisals  may  be  made  in  support  of  the  rights  of  a 
subject,  as  well  as  those  of  the  sovereign,  and  for  the  acts  of  the 
subject  as  well  as  for  those  of  the  sovereign.  The  commission 
is  not  to  be  issued  except  in  a  case  clearly  just,  —  in  re  mmime 
dubia;  and  it  authorizes  the  seizure  of  the  property  of  the  subjects 
as  well  as  of  the  sovereign  of  the  offending  nation,  and  to  bring 
it  in  to  be  detained  as  a  pledge,  or  disposed  of  under  judicial 
sanction,  in  like  manner  as  if  it  were  a  process  of  distress  under 
national  authority  for  some  debt  or  duty  withheld,  (o)  These 
letters  of  reprisal,  as  being  applicable  to  a  state  of  peace,  have 
been  frequently  recognized  and  regulated  by  treaty,  (d)  The 
French  ordinance  of  the  marine  of  1681,  (e)  regulates  minutely 
this  remedial  process,  and  the  judicial  sanction  requisite  to  the 
proceedings  under  letters  of  reprisal,  and  which  Yalin  considers  to 

(c)  Bynk.  Q.  J.  Pnb.  c  24 ;  Vattd,  b.  2,  c.  18,  sec.  342,  344,  347,  353 ;  Puff.  Droit 
des  G«iis,  par  Barbeyrac,  b.  8,  c.  6,  sec.  13,  n.  I ;  Valin,  Comm.  torn.  ii.  tit.  des  liet- 
tres  de  Marque,  pp.  414,  416 ;  Trait^  des  Prises,  p.  331 ;  Emerigon,  Trait<^  des  Ass. 
Tol.  i.  569 ;  Message  of  the  President  of  the  United  States  to  Congress,  December  1, 
1S34.  The  right  of  gOTemment  to  enforce  the  just  claims  of  its  subjects  against  a 
Ibreign  government,  for  debts  duly  contracted  and  uigustly  withheld,  is  not  to  be  ques- 
tioned. It  is  admitted  by  statesmen  and  jurists,  and  was  so  stated  by  Lord  Palmer- 
Bton  in  the  British  Parliament,  in  July,  1847,  that  goyemments  had  a  right  to  enforce 
by  reprisals  the  claims  of  their  subjects  for  debts  against  the  'subjects  of  other  govern- 
ments, if  relief  be  denied  by  the  non-execution  or  tiie  improper  administration  of  the 
laws  in  the  foreign  courts.  Protection  is  due  ftom  government  to  its  subjects  in  their 
persons  and  property ;  but  the  interference  on  the  part  of  government  to  enforce  that 
duty  must  always  be  a  question  of  expediency.  '  The  government  of  the  United  States 
expressly  acknowledged,  and  in  one  or  more  instances  acted  upon  that  principle.  Presi- 
dent Jackson,  in  1834,  suggested  such  a  measure  against  France ;  and  in  1847,  one 
ground  of  the  war  between  the  United  States  and  Mexico  was  the  non-payment  by 
Mexico  of  debts  due  to  American  citizens.  By  act  of  Congress,  approved  March  3,  ■ 
1863,  (ch.  85)  the  President  was  authorized,  in  all  domestic  and  foreign  wars,  to  issue 
to  private  armed  vessels  of  the  United  States  commissions,  or  letters  of  marque  and 
general  reprisal,  in  such  form  as  he  should  think  proper,  and  under  the  seal  of  the 
United  States ;  the  authority  to  cease  at  the  end  of  three  years  from  the  date  of  the  act. 
Ko  such  commissions  or  letters  have  been  issued. 

(</)  See,  for  this  purpose,  the  treaty  of  Munster,  between  Spain  and  Holland,  in 
1648;  the  treaties  between  England  and  Holland,  in  1654  and  1667 ;  the  treaty  of  Rys- 
wick,  art  9 ;  the  treaty  of  Utrecht,  art  16 ;  treaty  between  the  United  States  and  the 
Bepublic  of  Colombia,  in  1825. 

(e)  lav.  3,  tit  10,  des  B^prisailles. 
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be  sage  precautionB,  proper  to  temper  the  rigor  of  this  periloiiB 
mode  of  redress.  (/)  €reneral  reprisals  upon  the  persons  and 
property  of  the  subjects  of  another  power  are  equivalent  to  open 
war ;  but  these  special  letters  of  marque  and  reprisal,  limited  to  a 
specific  object,  are  spoken  of  generally,  and  even  in  the  articles 
of  confederation  of  the  United  States,  in  1781,  (g)  as  issuing  ^^  in 
times  of  peace."  They  are,  however,  regarded  by  Barbeyrac, 
Emerigon,  and  other  publicists,  as  a  species  of  hostility,  an  imper- 
fect war,  and  usually  a  prelude  to  open  hostilities.  The  favorable 
or  adverse  issue  of  the  hazardous  experiment  will  depend,  in  some 
degree,  upon  the  matter  in  demand,  and,  in  a  much  greater  de- 
gree, upon  the  relative  situation,  character,  strength,  and  spirit  of 

the  nations  concerned,  (h) 
*  62  *  The  claim  of  a  right  to  confiscate  debts,  contracted  by 

conflaoauon  "idividuals  in  time  of  peace,  and  which  remain  due  to 
or  debts.  subjects  of  the  enemy  at  the  declaration  of  war,  rests 
very  much  upon  the  same  principles  as  that  concerning  enemy's 
tangible  property,  found  in  the  country  at  the  opening  of  the  war ; 
though  I  think  the  objection  to  the  right  of  confiscation,  in  this 
latter  case,  is  much  stronger.  In  former  times,  the  right  to  con- 
fiscate debts  was  admitted  as  a  doctrine  of  national  law,  and 
Grotius,  Puflendorf,  and  Bynkershoek  pronounced  in  favor  of 
it.  (a)  It  had  the  countenance  of  the  civil  law ;  (b)  and  even 
Cicero,  in  his  Oflices,(c)  when  stating  the  cases  in  which  prom- 

(/)  In  the  time  of  Edward  11.,  and  for  some  succeeding  reigns,  the  power  of  grant- 
ing letters  of  marque  and  reprisal  against  the  subjects  of  a  foreign  state,  that  refused 
to  render  justice  to  the  subjects  of  the  crown  of  England,  was  vested  in  the  Court  of 
Chancery.  It  was  in  the  nature  of  a  judicial  process  and  of  a  private  remedy.  The 
capture  was  in  the  nature  of  a  security  to  obtain  justice.  Lord  Campbell,  Lives  of  the 
Lord  Chancellors,  vol.  i.  205. 

(g)  Art  9. 

(A)  War  docs  not  exist  merely  on  the  suspension  of  the  usual  relations  of  peace. 
Conmierce  may  be  suspended  or  interdicted  between  the  subjects  of  different  states, 
without  producing  a  state  of  war.  Reprisals  and  embargoes  are  forcible  measures  of 
redress,  but  do  not,  per  se,  constitute  war,  nor  does  the  furnishing  of  specific  assistance 
to  one  of  the  parties  at  war,  according  to  a  previous  stipulation.  Vide  infra,  p.  116. 
Mr.  Manning,  in  his  Commentaries  on  the  Law  of  Nations,  p.  98,  after  showing  the 
imperfect  definitions  given  by  publicists,  defines  an  open  and  solemn  war  to  be  *'  the 
state  of  nations  among  whom  there  is  an  interruption  of  all  pacific  relations,  and  a 
general  contention  by  force,  authorized  by  the  sovereign." 

(a)  Grotius,  b.  1,  c,  1,  sec.  6 ;  b.  3,  c.  8,  sec.  4 ;  Pufl^.  lib.  8,  c.  6, 19,  20 ;  Bynk.  lib. 
I,  c.  7  ;  Lord  Hale  also  laid  it  down  to  be  the  law  of  England.    1  Hale's  P.  C.  95. 

(6)  Dig.  41, 1  and  49,  15. 

(c)  Lib.  3,  c.  26. 
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ises  are  not  to  be  kept,  mentiotis  that  of  the  creditor  becoming  the 
enemj  of  the  country  of  the  debtor.  Down  to  the  year  1737,  the 
general  opinion  of  jurists  was  in  favor  of  the  right ;  but  V attel 
says,  that  a  relaxation  of  the  rigor  of  the  rule  has  since  taken 
place  among  the  sovereigns  of  Europe,  and  that,  as  the  custom  has 
been  generally  received,  he  who  shoiild  act  contrary  to  it  would 
injure  the  public  faith;  for  strangers  trusted  his  subjects  only 
from  a  firm  persuasion  that  the  general  custom  would  be  ob- 
served, (d)  There  has  frequently  been  a  stipulation  in  modem 
treaties,  that  debts  or  moneys  in  the  public  funds  should  not  be 
confiscated  in  the  event  of  war;  and  these  conventional  provisions 
are  evidence  of  the  sense  of  the  governments  which  are  parties  to 
them,  and  that  the  right  of  confiscation  of  debts  and  things 
in  action  is  against  good  policy,  and  ought  *to  be  discon-  *6S 
tinned.  The  treaties  between  the  United  States  and  Colom- 
bia, in  1825,  and  Ohili,  in  1832,  and  Venezuela,  in  1836,  and  the 
Peru-Bolivian  Confederation,  in  1888,  and  Ecuador,  in  1839,  con- 
tain such  a  provision ;  but  the  treaty  between  the  United  States 
and  Great  Britain,  in  1796,  went  further,  and  contained  the  ex- 
plicit declaration,  that  it  was  <^  unjust  and  impolitic ''  that  the 
debts  of  individuals  should  be  impaired  by  national  differences. 
A  very  able  discussion  of  this  assumed  right'  to  confiscate  debts 
was  made  by  Mr.  Hamilton,  in  the  numbers  of  CamiUus,  pub- 
lished in  1795.  He  examined  the  claim  to  confiscated  private 
debts,  or  private  property  in  banks,  or  in  public  funds,  on  the 
ground  of  reason  and  principle,  on  those  of  policy  and  expediency, 
on  the  opinion  of  jurists,  on  usage,  and  on  conventional  law ;  and 
his  argument  against  the  justice  and  policy  of  the  claim  was  ex- 
ceedingly powerfdl.  He  contended  it  to  be  against  good  faith 
for  a  government  to  lay  its  hands  on  private  property,  acquired  by 
the  permission,  or  upon  the  invitation  of  the  government,  and 
under  a  necessarily  implied  promise  of  protection  and  security. 
Yattel  says,  that  everywhere,  in  case  of  a  war,  funds  credited  to 
the  public  are  exempt  from  confiscation  and  seizure.  Emeri- 
gon  (a)  and  Martens  (b)  make  the  same  declaration.  The  practice 
would  have  a  very  ii^urious  influence  upon  the  general  sense  of 
the  inviolability  and  sanctity  of  private  contracts ;  and  with  debt* 

(d)  Yattel,  b.  3,  c.  5,  sec.  77. 

(a)  Des  Abb,  torn.  i.  567. 

(b)  B.  8,  c.  2,  sec  5. 
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ors  who  had  a  nice  and  accurate  sense  of  justice  and  honor,  the 
requisition  of  government  would  not  be  cheerfully  or  readily 
obeyed.  Voltaire  has  given  (<?)  a  striking  instance  of  the  impracti- 
cability of  confiscating  property  deposited  in  trust  with  a  debtor, 
and  of  the  firmness  of  Spanish  faith.  Wlien  war  was  declared 
between  Prance  and  Spain,  in  1684,  the  king  of  Spain  endeav- 

*  64    ored  to  seize  the  property  of  the  French  in  Spain,  but  *  not 

a  single  Spanish  factor  would  betray  his  French  correspond- 
ent, (a) 

Notwithstanding  the  weight  of  modem  authority,  and  of  argu- 
ment, against  this  claim  of  right  on  the  part  of  the  sovereign,  to 
confiscate  the  debts  and  funds  of  the  subjects  of  his  enemy  during 
war,  the  judicial  language  in  this  country  is  decidedly  in  support 
of  the  right.  In  the  case  of  Brown  v.  The  United  States^  (b) 
already  mentioned.  Judge  Story,  in  the  Circuit  Court  in  Massar 
chusetts,  laid  down  the  right  to  confiscate  debts  and  enemy's 
property  found  in  the  country,  according  to  the  rigorous  doctrine 
of  the  elder  jurists ;  and  he  said  the  opinion  was  fully  confirmed 
by  the  judgment  of  the  Supreme  Court  in  Ware  v.  ffylton,{c) 
where  the  doctrine  was  explicitly  asserted  by  some  of  the  judges, 
reluctantly  admitted  by  others,  and  denied  by  none.  Chief  Jus- 
tice Marshall,  in  delivering  the  opinion  of  the  Supreme  Court,  in 
the  case  of  Brown,  observed,  that  between  debts  contracted  under 
the  faith  of  laws,  and  property  acquired  in  the  course  of  trade  on 
the  faith  of  the  same  laws,  reason  drew  no  distinction,  and  the 
right  of  the  sovereign  to  confiscate  debts  was  precisely  the  same 
.    with  the  right  to  confiscate  other  property  found  in  the 

*  6i5    country.     This  right,  *  therefore,  was  admitted  to  exist  as  a 

(c)  Essai  801  les  Moetin  et  rEsprit  des  Nations. 

(a)  The  English  Ck>art  of  K.  B.  declared,  in  the  case  of  Wolff  v.  Oxholm,  6  Manle 
&  Selw.  92,  that  an  ordinance  of  Denmark,  in  1807,  pending  hostilities  with  England, 
which  sequestered  debts  dae  from  Danish  to  English  subjects,  and  caused  them  to  be 
paid  over  to  the  Danish  govemment,  was  not  a  defence  to  a  suit  in  England  for  the 
debt,  and  that  the  ordinance  was  not  conformable  to  the  usage  of  nations,  and  was 
Toid.  It  was  observed  by  the  court,  that  the  right  of  confiscating  debts,  contended 
for  on  the  authority  of  Yattel,  b.  2,  c.  18,  sec.  344 ;  b.  S,  c.  5,  sec.  77,  was  not  rec- 
ognized by  Grotins,  (see  Grot.  lib.  3,  c.  7,  sec  4;  and  c.  8,  sec.  4,)  and  was  im- 
pugned by  Puffendorf,  (b.  8,  c.  6,  sec.  22)  and  others;  and  that  no  instance  had 
occurred  of  the  exercise  of  the  right,  except  the  ordinance  in  question,  for  upwards  of 
a  century. 

(b)  8  Cranch,  110. 

(c)  3  Dallas,  199. 
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setUed  and  decided  right,  ^rieto  jure^  though,  at  the  same  time, 
it  wafi  conceded  to  be  the  universal  practice  to  forbear  to  seize 
and  to  confiscate  debts  and  credits.  We  may,  therefore,  lay  it 
down  as  a  principle  of  public  law,  so  far  as  the  same  is  under- 
stood and  declared  by  the  highest  judicial  authorities  in  this  coun- 
try, that  it  rests  in  the  discretion  of  the  legislature  of  the  Union, 
by  a  special  law  for  that  purpose,  to  confiscate  debts  contracted  by 
our  citizens,  and  due  to  the  enemy ;  but,  as  it  is  asserted  by  the 
same  authority,  this  right  is  contrary  to  uniyersal  practice,  and  it 
may,  therefore,  well  be  considered  as  a  naked  and  impolitic  right, 
condemned  by  the  enlightened  conscience  and  judgment  of  mod- 
ern times. 

If  property  should  have  been  wrongAilly  taken  by  the  state 
before  the  war,  and  be  in  the  country  at  the  opening  of  the  war, 
such  property  cannot  be  seized,  but  must  be  restored ;  because  to 
confiscate  that  species  of  enemy's  property  would  be  for  the  gov- 
ernment to  take  advantage  of  its  own  wrong.  The  celebrated 
Report  of  the  English  law  officers  of  the  crown,  1758,  in  answer  to 
the  Prussian  Memorial,  stated,  that  French  ships  taken  before  the 
war  of  1741,  were,  during  the  heat  of  the  war  with  France,  as  well 
as  afterwards,  restored  by  sentences  of  the  admiralty  courts  to  the 
French  owners,  (a)    No  such  property  was  ever  attempted  to  be 


(a)  The  case  of  the  Sileaian  loan  oontaiiuii  in  the  discussions  between  the  Prnssian 
and  British  courts,  in  1752,  a  memorable  exposition  of  the  law  of  nations  on  the  sub- 
ject of  belligerent  rights  and  duties.    The  Report  of  the  high  and  distingpiished  law 
officers  of  the  crown,  in  answer  to  the  Prussian  Memorial,  made  in  1758,  was  declared 
hy  sach  eminent  writers  as  Vattel  and  Montesquieu,  to  be  an  excellent  and  unanswer- 
able tract  on  the  law  of  nations.    See  the  substance  of  the  discussion  in  Wheaton's 
Hifitoiy  of  the  Law  of  Nations,  edit  N.  Y.  1845,  pp.  206  -  217,  and  the  Report  at  huge. 
Collectanea  Juridica,  vol.  i.  p.  95.    The  case  is  worthy  of  special  notice,  not  only  for 
the  authority  of  the  work,  but  for  the  recognition  of  the  sanctity  of  private  debts  and 
contracts,  in  opposition  to  the  pretensions  of  the  rights  of  war  and  conquest.    In  that 
case,  a  loan  of  money  was  made  by  British  creditors  to  the  Emperor  of  Germany,  in 
1735,  and  for  the  better  security  of  the  payment  of  the  loan,  with  interest,  he  mort- 
gaged his  revenues  of  the  Duchies  of  Silesia ;  and  when  Silesia  was  conquered  by 
Prussia,  the  Empress  Queen,  who  had  succeeded  to  the  sovereignty  of  the  country, 
before  its  conquest,  ceded  the  Duchies  to  the  King  of  Prussia,  upon  condition  that  the 
king  should  be  responsible  for  the  debt,  and  he  assumed  the  payment  of  it.    The  king 
afterwards  seized  the  revenues,  by  way  of  reprisal  and  indemnity  against  losses  by 
British  cruisers,  under  lawM  capture  and  condemnation  by  the  laws  of  war.    The 
Report  showed,  unanswerably,  as  Montesquieu  admitted,  that  the  King  of  Prussia 
eonld  not  lawftilly  seize  the  mortgaged  revenues  or  debt,  by  way  of  reprisal,  and  that 
he  was  bound  by  the  law  of  nations,  and  every  principle  of  justice,  to  pay  the  British 
VOL.  I.  7 
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confiscated ;  for  had  it  not  been  for  the  wrong  done,  the  prop- 
erty  would  not  have  been  within  the  king's  dominions.  And 
yet  even  such  property  is  considered  to  be  subject  to  the  rule 
of  vindictive  retaliation ;  and  Sir  William  Scott  observed,  in  the 
case  of  The  Santa  OniZy  (b)  that  it  was  the  constant  practice  of 
England  to  condemn  property  seized  before  the  war,  if  the  enemy 

condemns,  and  to  restore,  if  the  enemy  restores. 
*  66^  *  One  of  the  immediate  and  important  consequences 

Tradtn  ^^  ^^^  declaration  of  war,  is  the  absolute  interrupticm 
wKfa  the  OD-  and  interdiction  of  all  commercial  correspondence,  inter- 
^^'  course  and  dealing  between  the  subjects  of  the  two  coun- 

tries. The  idea  that  any  commercial  intercourse,  or  pacific  deal« 
ing,  can  lawfully  subsist  between  the  people  of  the  powers  at  war, 
except  under  the  dear  and  express  sanction  of  the  government, 
and  without  a  special  license,  is  utterly  inconsistent  with  the  new 
class  of  duties  growing  out  of  a  state  of  war.  (a)  The  interdiction 
flows  necessarily  from  the  principle  already  stated,  that  a  state  of 
war  puts  all  the  members  of  the  two  nations  respectively  in  hos- 
tility to  each  other ;  and  to  suffer  individuals  to  carry  on  a  friendly 
or  commercial  intercourse,  while  the  two  governments  were  at 
war,  would  be  placing  the  act  of  government  and  the  acts  of  indi- 
viduals in  contradiction  to  each  other.    It  would  counteract  the 


creditors.  The  King  of  Pmssia,  by  treaty  in  1756,  agreed  to  take  off  the  seques- 
tration laid  on  the  Sileaian  debt>  and  paj  the  capital  and  interest  due  to  the  Biiluh 
creditors. 

(b)  1  Rob.  Adm.  50. 

(a)  The  doctrine  goes  to  the  extent  of  holding  it  nnlawM,  after  the  commencement 
of  trar,  except  under  the  special  license  of  the  goTemment,  to  send  aveseel  to  the 
enemy's  country  to  bring  home,  with  their  permission,  one's  own  property,  which  was 
there  when  the  war  broke  out.  It  would  be  liable  to  seizure,  in  trantitu,  as  enemy's 
property.  The  Bapid,  8  Cranch,  155 ;  Potts  v,  BeU,  8  Term  Hep.  548 ;  in  the  case  of 
The  Jufirow  Catharina,  5  Bob.  Adm.  141,  and  of  The  Hoop,  1  Bob.  Adm.  196,  Sir 
Wm.  Scott  inculcated  very  strictly  the  duty  of  applying  in  all  cases  for  the  protection 
of  a  license,  where  property  is  to  be  withdrawn  fh)m  the  country  of  the  enemy,  as 
being  the  only  safe  course.  Mr.  Bner,  in  his  Treatise  on  Insurance,  toI.  i.  pp. 
561  -  566,  ably  and  successfully  contends,  that  when  a  subject  finds  himself  in  an  ene- 
my's country  on  the  breaking  out  of  war,  he  may  retnm  diligently  to  his  country, 
wUh  his  property,  without  rendering  it  justly  liable  to  confiscation  by  die  prim  courts 
of  his  own  country ;  though  the  language  of  Mr.  Justice  Story,  in  the  cases  of  The 
Bapid,  in  1  GaUison,  909,  and  The  Mary,  Id.  621,  goes  to  tiie  extent  of  the  serere 
denial  of  that  right  under  any  circumstances.  If  the  adverse  belligerent  allow  such  a 
right,  as,  see  9iq>ra,  p.  56,  surely  his  own  country  ought  to  exercise  the  same  lenity. 
Such  was  the  decision  of  the  Supreme  Court  of  New  York,  in  Amozy  v,  McGfegor,  15 
Johns.  24. 
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operations  of  war,  and  throw  obstacles  in  the  waj  of  the  public 
efforts,  and  lead  to  disorder,  imbeoilitj,  and  treason.  Trading 
supposes  the  existence  of  civil  contracts  and  relations,  and  a  refer- 
ence to  courts  of  justice;  and  it  is,  therefore,  necessarily,  contra- 
dictory to  a  state  of  war.  It  affords  aid  to  the  enemy  in  an 
effectual  manner,  by  enabling  the  merchants  of  the  enemy's  coun- 
try to  support  their  government,  and  it  facilitates  the  means  of 
conveying  intelligence,  and  carrying  on  a  traitorous  correspond- 
ence with  the  enemy.  These  considerations  apply  with  peculiar 
force  to  maritime  states,  where  the  principal  object  is  to  destroy 
the  marine  resources  and  commerce  of  the  enemy,  in  order  to 
force  them  to  peace,  (b)  It  is  a  well-settled  doctrine  in  the  Eng- 
lish courts,  and  with  the  English  jurists,  that  there  cannot  exist, 
at  tiie  same  time,  a  war  for  arms  and  a  peace  for  commerce. 
The  war  puts  an  end  at  once  to  all  dealing  and  all  commimication 
with  each  other,  and  places  every  individual  of  the  respective 
governments,  as  *  well  as  the  governments  themselves,  in  a  *  67 
state  of  hostility,  (a)  ^  This  is  equally  the  doctrine  of  all 
tiie  authoritative  writers  on  the  law  of  nations,  and  of  the  mari- 
time ordinances  of  all  the  great  powers  of  Europe.  It  is  equally 
the  received  law  of  this  country,  and  was  so  decided  frequently  by 
the  Congress  of  the  United  States  during  the  Revolutionary  war, 
and  again  by  the  Supreme  Court  of  the  United  States  during  the 
course  of  the  last  war ;  and  it  is  difficult  to  conceive  of  a  point  of 
doctrine  more  deeply  or  extensively  rooted  in  the  general  mari- 
time law  of  Europe,  and  in  the  universal  and  immemorial  usage 
of  the  whole  community  of  the  civilized  world. 

It  follows  as  a  necessary  consequence  of  the  doctrine  of  the  ille- 
gality of  aU  intercourse  or  traffic,  without  express  permis-      contradi 
sion,  that  all  contracts  with  the  enemy,  made  during  with  m  «n. 
war,  are  utterly  void.    The  insurance  of  enemy's  prop-  *^* 
erty  is  an  illegal  contract,  because  it  is  a  species  of  trade  and 

intercourse  with  the  enemy.    The  drawing  of  a  bill  of  exchange, 

*      ■,,■■■..■■     ■  ■  .   ..  ,       ,  .11         .1    I  ■  ■  I    . .  ■ ,  I 

(6)  1  Chitty  Comm.  Law,  378. 

(a)  Potts  V.  Bell,  S  Tenn  Bcp.  548 ;  Wxlluon  o.  Patteson,  7  Tannt.  489 ;  Story  J., 
in  The  Joeeph,  1  Gallifion,  649,  550 ;  in  The  Jolia,  id.  601  -  608 ;  Jonge  Pieter,  4  Bob. 

Adm.  79 ;  The  Hoop,  1  Bob.  Adm.  199,  217  ;  The  Bapid,  1  Qallison,  305. 

"*  III  .  ^     I  >  I  , ,  ^p^.^— ^»„, 

^  Clemonteon  v.  Blessig,  32  B.  L.  &  £q.  544.  The  court  vill  not  grant  a  com« 
misflion  to  ezwnine  witnesses  in  aa  enemjr's  conntiy.  Banrick  v,  Buba,  32  B.  L,  & 
Eq.  465. 
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by  an  alien  enemj,  on  a  subject  of  the  adverse  country,  is  an 
illegal  and  void  contract,  because  it  is  a  communication  and  con* 
tract.  The  purchase  of  bills  on  the  enemy's  country,  or  the  re- 
mission and  deposit  of  funds  there,  is  a  dangerous  and  illegal 
act,  because  it  may  be  cherishing  the  resources  and  relieving  the 
wants  of  the  enemy.  The  remission  of  funds  in  money  or  bills  to 
subjects  of  the  enemy  is  unlawful.  The  inhibition  reaches  to 
every  communication,  direct  or  cirQuitous.  All  endeavors  at  trade 
with  the  enemy,  by  the  intervention  of  third  persons,  or  by  part- 
nerships, have  equally  failed,  and  no  artifice  has  succeeded  to 
legalize  the  trade,  without  the  express  permission  of  the  govern- 
ment, (b)  Every  relaxation  of  the  rule  tends  to  corrupt 
*68  the  allegiance  of  tlie  subject,  and  prevents  *the  war  firom 
fulfilling  its  end.  The  only  exception  to  this  strict  and 
rigorous  rule  of  international  jurisprudence  is  the  case  of  ransom 
bills,  and  they  are  contracts  of  necessity,  founded  on  a  state  of 
war,  and  engendered  by  its  violence,  (a)  It  is  also  a  further  con- 
sequence of  the  inability  of  the  subjects  of  the  two  states  to  com- 
mune or  carry  on  any  correspondence  or  business  together,  that 
all  commercial  partnerships  existing  between  the  subjects  of  the 
two  parties  prior  to  the  war  are  dissolved  by  the  mere  force  and 
act  of  the  war  itself;  though  other  contracts  existing  prior  to  the 
war  are  not  extinguished,  but  the  remedy  is  only  suspended,  and 
this  from  the  inability  of  an  alien  enemy  to  sue,  or  to  sustain,  in 
the  language  of  the  civilians,  a  persona  stcmdi  in  judieio.  The 
whole  of  this  doctrine,  respecting  the  illegality  of  any  commercial 
intercourse  between  the  inhabitants  «of  two  nations  at  war,  was 
extensively  reviewed,  and  the  principal  authorities,  ancient  and 
modem,  foreign  and  domestic,  were  accurately  examined,  and  the 
positions  which  have  been  laid  down  established,  in  the  case  of 
Qriiwold  v.  Waddingtony  (b)  decided  in  the  Supreme  Court  of 
New  York,  and  afterwards  aflBrmed  on  error. 

(6)  WiUiBon  v,  Patteson,  vb  sup, ;  The  Indian  Chief,  3  Boh.  Adm.  22 ;  The  Jonge 
Pieter,  4  Boh.  Adm.  79;  The  ^^ranklin,  6  Boh.  Adm.  127. 

(a)  There  is  another  exce()tion  to  the  g^eneral  role,  in  the  case  of  a  war  contract 
arising  ont  of  a  pahlic  necessity,  created  hy  the  war  itself.  This  is  the  case  of  a  hiU  of 
exchange  drawn  npon  England  hy  a  British  prisoner  in  France,  for  his  own  snhsist- 
ence,  and  indorsed  to  an  alien  enemy,  and  which  the  latter,  on  the  return  of  peace,  was 
allowed  to  enforce.    Antoine  v.  Morshead,  6  Tannt  237. 

(h)  15  Johns.  57 ;  16  Johns.  43S,  8.  C. ;  Scholefield  v,  Eichelheii^,  7  Peters  17.  S. 
586,  8.  P. 
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This  strict  rule  has  been  carried  so  far  in  the  British  admiralty, 
as  to  prohibit  a  remittance  of  supplies  even  to  a  British  colony 
during  its  temporary  subjection  to  the  enemy,  and  when  the 
colony  was  under  the  necessily  of  supplies,  and  was  only  very 
partially  and  imperfectly  supplied  by  the  enemy.  (<;)  The  same 
interdiction  of  trade  applies  to  ships  of  truce,  or  cartel  ships, 
which  are  a  species  of  navigation  intended  for  the  recovery  of  the 
liberty  of  prisoners  of  war.  Such  a  special  and  limited  intercourse 
is  dictated  by  policy  and  humanity,  and  it  is  indispensable  that  it 
be  conducted  with  the  most  exact  and  exclusive  attention  to  the 
original  purpose,  as  being  the  only  condition  upon  which 
the  intercourse  *  can  be  tolerated.  AU  trade,  therefore,  by  *  69 
means  of  such  vessels,  is  unlawftd,  without  the  express  con- 
sent of  both  the  governments  concerned. (a)  It  is  equally  illegal 
for  an  ally  of  one  of  the  belligerents,  and  who  carries  on  the  war 
conjointly,  to  have  any  commerce  with  the  enemy.  A  single 
belligerent  may  grant  licenses  to  trade  with  the  enemy,  and  dilute 
and  weaken  his  own  rights  at  pleasure,  but  it  is  otherwise  when 
aUied  nations  are  pursuing  a  common  cause.  The  communily  of 
interests  and  object  and  action  creates  a  mutual  duly  not  to 
prejudice  that  joint  interest ;  and  it  is  a  declared  principle  of  the 
law  of  nations,  founded  on  very  clear  and  just  grounds,  that  one 
of  the  belligerents  may  seize  and  inflict  the  penalty  of  forfeiture 
on  the  property  of  a  subject  of  a  co-aUy,  engaged  in  a  trade  with 
the  common  enemy,  and  thereby  affording  him  aid  and  comfort 
whilst  the  other  aUy  was  carrying  on  a  severe  and  vigorous  war- 
fere.  It  would  be  contrary  to  the  implied  contract  in  every  such 
warlike  confederacy,  that  neither  of  the  belligerents,  without  the 
other's  consent,  shall  do  anything  to  defeat  the  common  object,  (b) 

In  the  investigation  of  the  rules  of  the  modem  law  of  nations, 
particularly  with  regard  to  the  extensive  field  of  mari-   j^djoiaide-  I 

time  capture,  reference  is  generally  and  freely  made  toowonsonpob- 
the  decisions  of  the  English  courts.    They  are  in  the  ^  ^'  I 

habit  of  taking  accurate  and  comprehensive  views  of  general  j 

jurisprudence,  and  they  have  been  deservedly  followed  by  the 
courts  of  the  United  States  on  all  the  leading  points  of  national 

(c)  Case  of  The  Bella  Gnidita,  in  1785,  cited  in  the  case  of  The  Hoop,  1  Boh.  Adm. 
907. 
(a)  The  Venns,  4  Boh.  Adm.  855 ;  The  Carolina,  6  Boh.  Adm.  336. 
(6)  The  Nayade,  4  Boh.  Adm.  251 ;  The  Keptonns,  6  Boh.  Adm.  408. 

7* 
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law.  We  have  a  series  of  judicial  decisions  in  England  and  in 
this  countrj,  in  which  the  usages  and  the  duties  of  nations  are 
explained  and  declared  with  that  depth  of  research,  and  that  lib- 
eral and  enlarged  inquiry,  which  strengthen  and  embellish  the 
conclusions  of  reason.    They  contain  more  intrinsic  argu- 

*  70    ment,  more  ftill  and  precise  details,  *  more  accurate  illus- 

trations, and  are  of  more  authority  than  the  loose  dicta  of 
elementary  writers.  When  those. courts  in  this  country,  which 
are  charged  with  the  administration  of  international  law,  have 
differed  from  the  English  adjudications,  we  must  take  the  law 
from  domestic  sources;  but  such  an  alternative  is  rarely  to  be 
met  with;  and  there  is  scarcely  a  decision  in  the  English  prize 
courts  at  Westminster,  on  any  general  question  of  public  right, 
that  has  not  received  the  express  approbation  and  sanction  of  our 
national  courts.  We  have  attained  the  rank  of  a  great  commer- 
cial nation,  and  war,  on  our  part,  is  carried  on  upon  the  same 
principles  of  maritime  policy  which  have  directed  the  forces  and 
animated  the  councils  of  the  naval  powers  of  Europe.  When  the 
United  States  formed  a  component  part  of  the  British  empire,  our 
prize  law  and  theirs  was  the  same;  and  after  the  revolution  it 
continued  to  be  the  same,  as  far  as  it  was  adapted  to  our  circum- 
stances, and  was  not  varied  by  the  power  which  was  capable  of 
changing  it.  The  great  value  of  a  series  of  judicial  decisions,  in 
prize  cases,  and  on  other  questions  depending  on  the  law  of  na- 
tions, is,  that  they  render  certain  and  stable  the  loose  general 
principles  of  that  law,  and  show  their  application,  and  how  they  are 
understood  in  the  country  where  the  tribunals  are  sitting.  They 
are,  therefore,  deservedly  received  with  very  great  respect,  and 
are  presimiptive,  though  not  conclusive,  evidence  of  the  law  in  the 
given  case.  This  was  the  language  of  the  Supreme  Court  of  the 
United  States,  so  late  as  1815 ;  (a)  and  the  decisions  of  the  English 
high  court  of  admiralty,  especially  since  the  year  1798,  have  been 
consulted  and  uniformly  respected  by  that  court,  as  enlightened 
commentaries  on  the  law  of  nations,  and  affording  a  vast  variety 
of  instructive  precedents  for  the  application  of  the  principles  of 
that  law.    They  have  also  this  to  recommend  them ;  that  they  are 

pre-eminently  distinguished  for  sagacity,  wisdom,  and  leam- 

*  71   ing,  as  *  well  as  for  the  chaste  and  classical  beauties  of  their 

composition. 

(a)  9  Cranch,  198. 
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Han7  of  fhe  most  important  principles  of  public  law  have  been 
brought  into  use,  and  received  a  practical  application,  and  been 
reduced  to  legal  precision,  since  the  ^e  of  Grotius  and  Puffen- 
dorf ;  and  we  must  resort  to  the  judidal  decisions  of  the  prize 
tribunals,  in  Europe  and  in  this  country,  for  information  and 
authority  on  a  great  many  points,  on  which  all  the  leading  text- 
books have  preserved  a  total  silence.  The  complexity  of  modem 
commerce  has  swelled  beyond  all  bounds  tlie  number  and  intri* 
cacy  of  questions  upon  national  law,  and  particularly  upon  the 
very  comprehensive  bead  of  maritime  capture.  The  illegality  and 
penal  consequences  of  trade  with  the  enemy;  the  illegality  of 
carrying  enemy's  despatdies,  or  of  engaging  in  the  coasting,  fish- 
ing, or  other  privileged  trade  of  the  enemy ;  the  iQegality  of  trans- 
fer of  property  in  tramitu^  between  the  neutral  and  belligerent ;  the 
rules  which  impress  upon  neutral  property  a  hostile  character, 
arising  either  from  the  domicil  of  the  neutral  owner,  or  his  terri- 
torial possessions,  or  his  connection  with  a  house  in  trade  in  the 
enemy's  country,  are  all  of  them  doctrines  in  the  modem  interna- 
tional law,  which  are  either  not  to  be  found  at  all,  or  certainly  not 
with  any  fulness  of  discussion  and  power  of  argument,  anywhere, 
but  in  the  judicial  investigations  to  which  I  have  referred,  and 
whidi  have  given  the  highest  authority  and  splendor  to  this 
branch  of  learning. 
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LECTURE  IV. 

OF  THE  YABIOUS  KINDS  OF  PBOPEBTT  LIABLE  TO   CAFTUBE. 

It  becomes  important.,  in  a  maritime  war,  to  determine  with  pre- 
^         cision  what  relations  and  circumstances  will  impress  a 

Property,  •*^ 

when  deenaed  hostilo  character  upon  persons  and  property ;  and  the 
'***^**  modern  international  law  of  the  commercial  world  is  re- 
plete with  refined  and  complicated  distinctions  on  this  subject.  It 
is  settled,  that  there  may  be  a  hostile  character  merely  as  to  com- 
mercial purposes,  and  hostility  may  attach  only  to  the  person  as 
a  temporary  enemy,  or  it  may  attach  only  to  property  of  a  partic- 
ular description.  This  hostile  character,  in  a  commercial  view,  or 
one  limited  to  certain  intents  and  purposes  only,  will  attach  in 
consequence  of  having  possessions  in  the  territory  of  the  enemy,  or 
by  maintaining  a  commercial  establishment  there,  or  by  a  personal 
residence,  or  by  particular  modes  of  traffic,  as  by  sailing  imder 
the  enemy's  flag  or  passport.  This  hostile  relation,  growing  out 
of  particular  circumstances,  assumes  as  valid  the  distinction  which 
has  been  taken  between  a  permanent  and  a  temporary  alien 
enemy.  A  man  is  said  to  be  permanently  an  alien  enemy  when 
he  owes  a  permanent  allegiance  to  the  adverse  belligerent,  and 
his  hostility  is  commensurate  in  point  of  time  with  his  country's 
quarrel.  But  he  who  does  not  owe  a  permanent  allegiance  to  the 
enemy  is  an  enemy  only  during  the  existence  and  continuance 
of  certain  circumstances.  A  neutral,  for  instance,  said  Gh.  J. 
Eyre,(a)  can  be  an  alien  enemy  only  with  respect  to  his  acts 
done  under  a  local  or  temporary  allegiance  to  a  power  at  war,  and 
when  his  temporary  allegiance  determines,  his  hostile  character 
determines  also. 

It  was  considered  by  Sir  William  Scott,  in  the  case  of  The 
Ph(enixy{b)  and  again,  in  the  case  of  The  Vrotv  Anna  Catha- 
rinay  (c)  to  be  a  fized  principle  of  maritime  law,  that  the  posses- 
sion of  the  soil  impressed  upon  the  owner  the  character  of  the 

(a)  Sparenbnrgh  v,  BamLatyne,  1  Bos.  &  Pull.  163. 
(6)  SRob.Adm.  21. 
(c)  5  Bob.  Adm.  161. 
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country,  so  far  as  the  produce  of  the  soil  was  concerned,  wherever 
the  local  residence  of  the  owner  might  be.  The  produce  of  a 
hostile  soil  bears  a  hostile  character  for  the  purpose  of  capture, 
and  is  the  subject  of  legitimate  prize  when  taken  in  a. course  of 
transportation  to  any  other  country.  The  enemy's  lands  are  sup- 
posed to  be  a  great  source  of  his  wealth,  and,  perhaps,  the  most 
solid  foundation  of  his  power;  and  whoever  owns  or  possesses 
land  in  the  enemy's  country,  though  he  may  in  fact  reside  else- 
where, and  be  in  every  other  respect  a  neutral  or  friend,  must  be 
telken  to  have  incorporated  himself  with  the  nation,  so  far  as  he  is 
a  holder  of  the  soil ;  and  the  produce  of  that  soil  is  held  to  be 
enemy's  property,  independent  of  the  personal  residence  or  occu- 
pation of  the  owner.  The  reasonableness  of  this  principle  will  be 
acceded  to  by  all  maritime  nations ;  and  it  was  particularly  recog- 
nized as  a  valid  doctrine  by  the  Supreme  Court  of  the  United 
States,  in  Bentsson  v.  BayU.  (d) 

If  a  person  has  a  settlement  in  a  hostile  country  by  the  main- 
tenance of  a  commercial  establishment  there,  he  wiQ  be     ^   .^, . 
considered  a  hostile  character,  and  a  subject  of  thetbe  enemy*! 
enemy's  country,  in  regard  to  his  commercial  transao- ^°°*^' 
tions  connected  with  that  establishment.    The  position  is  a  clear 
one,  that  if  a  person  goes  into  a  foreign  country,  and  engages  in 
trade  there,  he  is,  by  the  law  of  nations,  to  be  considered  a  mer- 
chant of  that  country,  and  a  subject  for  all  civil  purposes, 
*  whether  that  country  be  hostile  or  neutral ;  and  he  cannot    *  75 
be  permitted  to  retain  the  privileges  of  a  neutral  character, 
during  his  residence  and  occupation  in  an  enemy's  country,  (a)  ^ 
This  general  rule  has  been  applied  by  the  English  courts  to  the 
case  of  Englishmen  residing  in  a  neutral  country,  and  they  are 
admitted,  in  respect  to  their  horid  fde  trade,  to  the  privileges  of 
the  neutral  character.  (5)    In  the  case  of  The  Darumij  (c)  the  rule 
was  laid  down  by  the  English  House  of  Lords,  in  1802,  in  unre- 
stricted terms;  and  a  British-bom  subject,  resident  in  Portugal, 

(<f)  9  Cranch,  191. 

(a)  Wilson  v.  Monyat,  8  Tena  Hep.  31 ;  M'Connell  v.  Hector,  3  Bos.  &  Pull.  US ; 
The  Indian  Chief,  3  Rob.  Adm.  12 ;  The  Anna  Cathatina,  4  Rob.  Adm.  107 ;  The 
Pnddent,  5  Rob.  Adm.  277 ;  Lord  Stowell,  1  Hagg.  Adm.  103, 104. 

(h)  M'Ck>nnell  v.  Hector,  3  Bo».  &  Pali.  113 ;  The  Emanuel,  1  Ro|>.  Adm.  296. 

(c)  Cited  in  4  Rob.  Adm.  255,  note. 

1  The  Amado,  1  Kewberry  Adm.  400;  The  Alna,  28  K  L.  ft  £q.  600. 
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was  allowed  the  benefit  of  the  Portoguese  character,  so  far  as  to 
render  his  trade  with  Holland,  then  at  war  with  England,  not 
impeachable  as  an  illegal  trade.  The  same  role  was  afterwards 
applied  ((2)  to  a  natural-bom  British  subject  domiciled  in  the 
United  States,  and  it  was  held,  that  he  might  lawfully  trade  to 
a  country  at  war  with  England,  but  at  peace  with  the  United 
States. 

This  same  principle,  that,  for  all  commercial  purposes,  the 
domicil  of  the  party,  without  reference  to  the  place  of  birth,  be- 
comes the  test  of  national  character,  has  been  repeatedly  and 
explicitly  admitted  in  the  courts  of  the  United  States.  If  he* 
resides  in  a  belligerent  country,  his  property  is  liable  to  capture 
as  enemy's  property,  and  if  he  resides  in  a  neutral  country,  he 
enjoys  all  the  privileges,  and  is  subject  to  all  the  inconveniences, 

of  the  neutral  trade.  He  takes  the  advantages  and  disad- 
*  76    vantages,  whatever  they  *  may  be,  of  the  country  of  his 

residence,  (a)  The  doctrine  is  founded  on  the  principles  of 
national  law,  and  accords  with  the  reason  and  practice  of  all 
civilized  nations.  MigranB  Jura  amiUat  ae  PrivUegia  et  immunir 
totes  domicilii  prioris.  (6)  A  person  is  not,  however,  permitted  to 
acquire  a  neutral  domicil,  that  will  protect  such  a  trade  in  opposi- 
tion to  the  belligerent  claims  of  his  native  country,  if  he  emigrate 
ftom  that  country  flagrante  beUo.  (c)  Vattel  (d)  denies  explicitly 
the  right  of  emigration  in.  a  war  in  which  his  country  is  involved. 
It  would  be  a  criminal  act.(e)  Thi&  doctrine  is  considered  as 
settled  in  the  United  States.  (/) 

The  only  limitation  upon  the  principle  of  determining  the  char- 
acter from  residence  is,  that  the  party  must  not  be  found  in  hos^ 
tility  to  Ms  native  country.  He  must  do  nothing  inconsistent 
with  his  native  allegiance;  and  this  qualification  is  annexed  to 
the  rule  by  Sir  William  Scott,  in  the  case  of  The  Emanudj  and 


{d)  Bell  V.  Beid,  1  Manle  &  Selw.  726. 

(a)  Case  of  the  Sloop  Chester,  2  Dallas,  41 ;  Murray  v.  Schooner  Betsey,  2  Cranch, 
64;  Maley  v.  Shattuck,  8  Cranch,  488;  Lmngston  v.  Maryland  Insurance  Co.  7 
Cranch,  506 ;  The  Venus,  8  Cranch,  253 ;  The  Frances,  8  Cranch,  363. 

(h)  Yoet,  Comm.  od  Pand.  torn.  i.  347. 

(e)  The  Dos  Hermanos,  2  Wheaton,  76. 

(d)  B.  1,  c.  19,  sec.  220-223. 

(e)  See,  also,  to  the  same  effect^  Grotius,  lib.  2,  c  5,  sec.  2.  Pn£fenlorf,  par  Bar- 
beyrac,  b.  8,  c.  11,  sec.  3. 

(/)  Dner  on  Insurance,  toI.  i.  521. 
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the  same  qualification  exists  in  the  French  law,  as  well  since  as 
before  their  revolution,  (ff)  It  has  been  questioned,  whether  the 
rule  does  not  go  too  far,  even  with  this  restriction ;  but  it  appears 
to  be  too  well  and  solidly  settled  to  be  now  shaken. 

It  has  been  a  question  admitting  of  much  discussion  and  dif- 
ficulty, arising  from  the  complicated  character  of  com-  Domicu,  iti 
mercial  speculations,  what  state  of  facts  constitutes  a^^ 
residence  so  as  to  change  or  fix  the  commercial  character  of  the 
party.  Tlie  animtia  manendi  appears  to  have  been  the  point  to  be 
settled.  The  presumption,  arising  from  actual  residence  in  any 
place,  is,  that  the  party  is  there  animo  manendi,  and  it  lies  upon 
him  to  remove  the  presumption,  if  it  should  be  requisite  for  his 
safety,  (h)  K  the  intention  to  establish  a  permanent  resi- 
dence be  ascertamed,  the  recency  *of  the  establishment,  *77 
though  it  may  have  been  for  a  day  only,  is  immaterial.  If 
there  be  no  such  intention,  and  the  residence  be  involimtary  or 
constrained,  then  a  residence,  however  long,  does  not  change  the 
original  character  of  the  party,  or  give  him  a  new  and  hostile 
one.  (a)  But  the  circumstances  requisite  to  establish  the  domicil 
are  flexible,  and  easily  accommodated  to  the  real  truth  and  equity 
of  the  case.  Thus  it  requires  fewer  circumstances  to  constitute 
domicil  in  the  case  of  a  native  subject,  who  returns  to  reassume 
his  original  character,  than  it  does  to  impress  the  national  char- 
acter on  a  stranger,  (b)  The  qiu)  animo  is,  in  each  case,  the  real 
subject  of  inquiry ;  and  when  the  residence  exists  freely,  without 
force  or  restraint,  it  is  usually  held  to  be  complete,  whether  it  be 
an  actual  or  only  an  implied  residence. 

When  the  residence  is  once  fixed,  and  has  communicated  a 
national  character  to  the  party,  it  is  not  devested  by  a  periodical 
absence,  or  even  by  occasional  visits  to  his  native  country.  ((?) 
Nor  is  it  invariably  necessery  that  the  residence  be  personal,  in 
order  to  impress  a  person  with  a  national  character.  The  general 
role  undoubtedly  is,  that  a  neutral  merchant  may  trade  in  the 
ordinary  manner  to  the  country  of  a  belligerent,  by  means  of  a 


Ig)  1  Rob.  Adm.  296 ;  Ckxle  Napoleon,  Nos.  17,  21 ;  Pothier's  Traits  da  Droit  de 
IVopriM,  No.  94. 

(A)  The  Bernon,  1  Bob.  Adm.  102. 

(a)  The  Diana,  5  Bob.  Adm.  60 ;  The  Ocean,  5  Bob.  Adm.  90. 

(6)  La  Yijginie,  5  Bob.  Adm.  99. 

(e)  1  Acton,  116 ;  9  Craach,  414 ;  Marshall  Ch.  J.,  The  Friendschaft,  3  Wheaton,  14. 
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stationed  agent  there,  and  yet  not  contract  the  character  of  a 
domiciled  person.  But  if  the  principal  be  trading,  not  on  the 
ordinary  footing  of  a  foreign  merchant,  but  as  a  privileged  trader 
of  the  enemy,  SFuch  a  privileged  trade  puts  him  on  the  same 
ground  with  their  own  subjects,  and  he  would  be  considered  as 
sufficiently  invested  with  the  national  character  by  the  residence 

of  his  agent.  Sir  William  Scott,  in  the  case  of  The  Arnia 
*  78    Catharina,  {d)  applied  this  distinction  to  the  case  of  *  a 

neutral,  invested  with  the  privileges  of  a  Spanish  merchant, 
and  the  full  benefit  of  the  Spanish  character;  and  this  case  has 
been  followed  to  its  fullest  extent  in  this  country,  (a)  Tt  affords 
a  sample  of  that  piercing  and  unwearied  investigation  which  the 
courts  of  admiralty  have  displayed  in  unravelling  the  intricate 
process  by  which  an  enemy's  trade  was  attempted  to  be  pro- 
tected from  hostile  seizure,  and  in  the  application  of  sound  prin- 
ciples of  national  law  to  new  and  complex  cases.  On  the  same 
ground  it  has  been  decided,  (b)  that  an  American  consul-general 
in  Scotland,  committing  his  whole  duty  to  vice-consuls,  was 
deemed  to  have  lost  his  neutral  character  by  engaging  in  trade  in 
France ;  and  it  is  well  settled,  that  if  a  foreign  consul  carries  on 
trade  as  a  merchant,  in  an  enemy's  country,  his  consular  resi- 
dence and  character  will  not  protect  that  trade  {torn  interruption 
by  seizure  and  condemnation  as  enemy's  property.  (<?) 

A  national  character,  acquired  by  residence,  may  be  thrown  off 
at  pleasure,  by  a  return  to  the  native  country.^  It  is  an  adventi- 
tious character,  and  ceases  by  non-residence,  or  when  the  party 
puts  himself  in  motion  bond  fide,  to  quit  the  country  sine  animo 
revertendi;  and  such  an  intention  is  essential,  in  order  to  enable 
the  party  to  reassume  his  native  character,  (d)  In  the  case  of 
The  Venus^  (e)  the  decisions  of  the  English  courts  on  the  subject 

(d)  4  Bob.  Adm.  107. 

(a)  The  San  Jose  Indiano,  3  GaUison,  268.  In  this  case,  says  Mr.  Dner,  in  his 
work  on  Insurance,  vol.  i.  527,  the  language  of  Mr.  Justice  Storj  reflects  the  spirit 
and  emulates  the  style  of  the  illustrious  judge  whose  doctrines  he  adopts  and  defends. 

(6)  The  Twee  Gebroeders,  4  Bob.  Adm.  232. 

(c)  Vattel,  b.  4,  c.  8,  sec.  114;  The  Indian  Chief,  3  Bob.  Adm.  22;  Albrecht  v. 
Sussinan,  2  Yes.  &  Bea.  323 ;  Arnold  &  Bamsey,  v.  U.  I.  Company,  1  Johns.  Cas.  363. 

(d)  The  Indian  Chief,  3  Bob.  Adm.  12 ;  The  Friendschaft,  3  Wheaton,  14. 

(e)  8  Cranch,  253 ;  The  Venus.    In  this  case,  Ch.  J.  Marshall  dissented  from  the 

1  United  States  v.  Guillem,  11  How.  U.  S.  47. 
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of  national  character,  acquired  by  residence,  and  on  the  conse- 
quences of  such  acquired  character,  were  recognized  as  being 
founded  on  sound  principles  of  public  law.  It  was  declared,  that 
the  law  of  nations  distinguishes  between  a  temporary  resi- 
dence in  a  foreign  *  country  for  a  special  purpose,  and  a  *79 
residence,  accompanied  with  an  intention  to  make  it  the 
party's  domicil,  or  permanent  place  of  abode ;  and  that  the  doc- 
trine of  the  prize  courts,  and  the  conmxon-law  courts  of  England, 
was  the  same  on  this  subject  with  that  of  the  public  jurists.  As  a 
consequence  of  the  doctrine  of  domicil,  tlie  court  decided,  that  if  a 
citizen  of  the  United  States  should  establish  his  commercial  domi- 
cil in  a  foreign  country,  and  hostilities  should  afterwards  break 
out  between  that  country  and  the  United  States,  his  property, 
shipped  before  knowledge  of  the  war,  and  while  that  domicil  con- 
tinued, would  be  liable  to  capture,  on  the  ground  that  his  per- 
manent residence  had  stamped  him  with  the  national  character 
of  that  country.  The  hostile  character  was  deemed  to  attach  to 
the  American  citizen,  only  in  respect  to  his  property  connected 
with  his  residence  in  the  enemy's  country ;  and  the  converse  of 
the  proposition  was  also  true,  that  the  subject  of  a  belligerent 
state,  domiciled  in  a  neutral  country,  was  to  be  considered  a 
neutral  by  both  the  belligerents,  in  reference  to  his  trade.  The 
doctrine  of  enemy's  property,  arising  from  a  domicil  in  an  enemy's 
country,  is  enforced  strictly ;  and  equitable  qualifications  of  the 
rule  are  generally  disallowed,  for  the  sake  of  preventing  frauds 
on  belligerent  rights,  and  to  give  the  rule  more  precision  and 
certainty. 

In  the  law  of  nations,  as  to  Europe,  the  rule  is,  that  men  take 
their  national  character  from  the  general  character  of  the  country 
in  which  they  reside ;  and  this  rule  applies  equally  to  America. 
But  in  Asia  and  Africa  an  inuniscible  character  is  kept  up,  and 
Europeans,  trading  under  the  protection  of  a  factory,  take  their 

decision  of  the  conrt,  and  contended  -tliAt  a  oommercial  domicil,  wholly  acquired  in 
time  of  peace,  ceased  at  the  commencement  of  hostilities,  which  snperseded  the  mo- 
tives that  alone  indnced  the  foreign  residence ;  that  the  presumption  of  an  intention 
to  retom  to  the  native  country  &t  the  first  opportunity  was  to  he  entertained ;  and  that 
this  presumption  ought  to  shield  the  property  from  condemnation  until  delay  or  cii^ 
cnmstances  should  destroy  that  presumption.  Mr.  Ducr,  in  his  Treatise  on  Insur- 
ance, vol.  i.  494 -SOS,  considers  this  opinion  of  the  Ch.  J.  as  exceedingly  able,  and 
he  evidently  concurs  in  that  opinion.  There  is  no  doubt  of  its  superior  solidity  and 
jostice. 
TOL.  I.  8 
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national  character  from  the  establishment  under  which  they  live 
and  trade.  This  rule  applies  to  those  parts  of  the  world  from 
obvious  reasons  of  policy,  because  foreigners  are  not  admitted 
there,  as  in  Europe,  "  and  the  western  part  of  the  world,"  into 
the  general  body  and  mass  of  the  society  of  the  nation,  but  they 

continue  strangers  and  sojourners,  not  acquiring  any  na- 
*80  tional  *  character  under  the  general  sovereignty  of  the 
country,  (a) 
National  character  may  be  acquired  in  consideration  of  the 
Character  traflSc  in  which  the  party  is  concerned.  If  a  person  con- 
from  taraisa  nocts  himsclf  with  a  house  of  trade  in  the  enemy's  coun- 
try, in  time  of  war,  or  continues  during  a  war  a  connection 
formed  in  a  time  of  peace,  he  cannot  protect  himself  by  having 
his  domicil  in  a  neutral  country.  He  is  considered  as  impressed 
with  a  hostile  character,  in  reference  to  so  much  of  his  conmierce 
as  may  be  connected  with  that  establishment.  The  rule  is  the 
same,  whether  he  maintains  that  establishment  as  a  partner  or  as 
a  sole  trader,  (b)  The  Supreme  Court  of  the  United  States,  refer- 
ring to  the  English  prize  cases  on  this  subject,  observed,  that  they 
considered  the  rule  to  be  inflexibly  settled,  and  that  they  were  not 
at  liberty  to  depart  from  it,  whatever  doubt  might  have  been 
entertained  if  the  case  was  entirely  new. 

But  though  a  belligerent  has  a  right  to  consider  as  enemies  all 
persons  who  reside  in  a  hostile  country,  or  maintain  conmiercial 
establishments  there,  whether  they  be  by  birth  neutrals,  or  allies, 
or  fellow-fiubjects,  yet  the  rule  is  accompanied  with  this  equitable 
qualification,  that  they  are  enemies  ani  modo  only,  or  in  reference 
to  so  much  of  their  property  as  is  connected  with  that  residence  or 
establishment.  This  nice  and  subtle  distinction  allows  a  merchant 
to  act  in  two  characters,  so  as  to  protect  his  property  connected 
with  his  house  in  a  neutral  country,  and  to  subject  to  seizure  and 
forfeiture  his  effects  belonging  to  the  establishment  in  the  bel- 
ligerent country.     So  there  may  be  a  partnership  between  two 

persons,  the  one  residing  in  a  neutral,  and  the  other  in  a 
*  81    belligerent  country,  and  the  trade  of  one  *  of  them  with  the 

enemy  will  be  held  lawful,  and  that  of  the  other  unlawful, 

(a)  The  Indian  Chief,  3  Rob.  Adm.  22. 

(6)  The  Yigilantia,  1  Bob.  Adm.  1 ;  The  Portland,  3  Bob.  Adm.  41 ;  The  San  Jose 
Indiano,  2  GalUson,  268 ;  The  Antonia  Johanna,  1  V^eaton,  159 ;  The  Friendschaft, 
4  Wheaton,  105. 
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and  consequently  the  share  of  one  partner  in  the  joint  traffic  will 
be  condemned,  while  that  of  the  other  will  be  restored.  This  dis- 
tinction has  been  frequently  sustained,  notwithstanding  the  dif- 
ficulties that  may  attend  the  discrimination  between  the  innocent 
and  the  noxious  trade,  and  the  rule  has  been  introduced  into  the 
maritime  law  of  this  country,  (a) 

The  next  mode  in  which  a  hostile  character  may  be  impressed, 
according  to  the  doctrine  of  the  English  courts,  is  by  coiooui 
dealing  in  those  branches  of  commerce  which  were  con-  tn^e  or  the 
fined,  in  time  of  peace,  to  the  subjects  of  the  enemy.  "*°^* 
There  can  be  no  doubt  that  a  special  license,  granted  by  a  bel- 
ligerent to  a  neutral  vessel  to  trade  to  her  colony,  with  all  the 
privileges  of  a  native  vessel,  in  those  branches  of  commerce  which 
were  before  confined  to  native  subjects,  would  warrant  the  pre- 
sumption that  such  vessel  was  adopted  and  naturalized,  or  that 
such  permission  was  granted  in  fraud  of  the  belligerent  right  of 
capture,  and  the  property  so  covered  may  reasonably  be  regarded 
as  enemy's  property.  This  was  the  doctrine  in  the  case  of  Berens 
V.  RuekeTj  as  early  as  1760.  (6)  But  the  English  rule  goes  ftu:- 
ther,  and  it  annexes  a  hostile  character,  and  the  penal  conse- 
quences of  confiscation,  to  the  ship  and  cargo  of  a  neutral  engaged 
in  the  colonial  or  coasting  trade  of  the  enemy,  not  open  to  for- 
eigners in  time  of  peace,  but  confined  to  native  subjects  by  the 
fundamental  regulations  of  the  state.  This  prohibition  stands 
upon  two  grounds:  1st.  That  if  the  coasting  or  colonial  trade, 
reserved  by  the  permanent  policy  of  a  nation  to  its  own  subjects 
and  vessels,  be  opened  to  neutrals  during  war,  the  act  proceeds 
from  the  pressure  of  the  naval  force  of  the  enemy,  and  to  obtain 
relief  from  that  pressure.  The  neutral  who  interposes  to 
relieve  the  belligerent,  under  such  circumstances,  *  rescues  *  82 
him  frx)m  the  condition  to  which  the  arms  of  the  enemy  had 
reduced  him,  restores  to  him  those  resources  which  had  been 
wrested  from  him  by  the  arms  of  his  adversary,  and  deprives  that 
adversary  of  the  advantages  which  successful  war  had  given  him. 
This  the  opposing  belligerent  pronounces  a  departure  from  neu- 

(a)  The  Portland,  3  Bob.  Adm.  41 ;  The  Hemum,  4  Bob.  Adm.  228 ;  The  Jonge 
Gbraina,  5  Bob.  Adm.  297 ;  The  jSan  Jose  Indiano,  2  GaOisoii,  268. 

(6)  1  Wm.  Bl.  Adm.  313.  See,  also,  the  case  of  the  Princessa^  2  Bob.  Adm.  52. 
The  Anna  Catharina,  4  Bob.  Adm.  107 ;  The  Bendsborg,  Bob.  Adm.  121 ;  The  Yrow 
Anna  Catharina,  5  Bob.  Adm.  15. 
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tralify,  and  an  interference  in  the  war,  to  his  prejudice.  2d.  If 
the  trade  be  not  opened  by  law,  the  neutral  employed  in  a  trade 
reserved  by  the  enemy  to  his  own  vessels  identifies  himself  with 
that  enemy,  and  assumes  his  character.  These  principles  first 
became  a  subject  of  interesting  discussion  in  the  war  of  1756,  and 
they  are  generally  known  in  England,  and  in  this  country,  by  the 
appellation  of  the  rule  of  1756 ;  but  the  rule  is  said  to  have  been 
asserted  before  that  period. 
Li  the  letter  of  Puffendorf  to  Groningius,  published  in  1701,  (a) 
he  says  that  the  Ens^lish  and  the  Dutch  were  willing  to 

Bole  of  1760.  <■ 

leave  to  neutrals  the  commerce  they  were  accustomed  to 
carry  on  in  time  of  peace,  but  were  not  willing  to  allow  them 
to  avail  themselves  of  the  war  to  augment  it,  to  the  prejudice  of 
the  English  and  the  Dutch.  The  French  ordinances  of  1704  and 
1744,(6)  have  been  considered  as  founded  upon  the  basis  of  the 
same  rule,  and  regulations  are  made  to  enforce  it,  and  to  preserve 
to  neutrals  the  same  trade  which  they  had  been  accustomed  to  enjoy 
in  peace,  and  to  prohibit  them  from  engaging  in  the  colonial  trade 
of  the  enemy.  There  is  some  evidence,  also,  that  in  the  reign  of 
Charles  II.,  neutral  vessels  were  considered,  both  by  England  and 
Holland,  to  be  liable  to  capture  and  condemnation,  for  being  con- 
cerned in  the  coasting  trade  of  the  enemy.  The  Dutch,  at  that 
day,  contended  for  this  neutral  exclusion,  on  the  authority  of  gen- 
eral reasoning  and  the  practice  of  nations ;  and  the  same  rule  is 
said  to  have  been  asserted  in  the  English  courts,  in  the  war  of 

1741,  and  the  exclusion  of  neutral  vessels  from  the  coasting 
*  83    trade  of  the  enemy  was  declared  to  stand  upon  *  the  law  of 

nations,  (a)  But  it  was  in  the  war  of  1756  that  the  rule 
awakened  general  and  earnest  attention.  Mr.  Jenkinson,  in  his 
"  Discourse  on  the  conduct  of  Great  Britain  in  respect  to  neutral 
nations,"  written  in  1757,  considered  it  to  be  unjust  and  illegal 
for  neutrals  to  avail  themselves  of  the  pressure  of  war,  to  engage 
in  a  new  species  of  traffic,  not  permitted  in  peace,  and  which  the 
necessities  of  one  belligerent  obliged  him  to  grant  to  the  detri- 
ment, or  perhaps  to  the  destruction,  of  the  other,  (b)    On  the  other 

(a)  Puff.  Droit  des  Gens,  par  Barbejrac,  torn.  ii.  558. 
(6)  Yalin's  Com.  24S,  250. 
(a)  6  Bob.  Adm.  74,  note,  and  252,  note. 

(6)  In  the  British  Memorial,  addressed  to  the  Deputies  of  the  States  General  of 
Holland,  December  22d,  1758,  the  injustice  of  neutrals  in  assuming  the  enemy's 
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hand,  Hiibner,  who  published  his  treatise  (c)  in  1759,  is  of  opinion 
that  neutrals  may  avail  themselves  of  this  advantage  presented  bj 
the  war,  though  he  admits  the  lawfalaess  of  the  trade  to  be  a 
question  of  some  uncertainty. 

Thus  seemed  to  stand  the  authority  of  the  rule  of  1756,  ((2) 
when  it  was  revived  and  brought  into  operation  by  England,  in 
the  war  of  1793,  and  again  upon  the  renewal  of  war  in  1803. 
The  rule  was  enforced  by  her,  under  occasional  relaxations,  dur- 
ing the  long  course  of  the  wars  arising  out  of  the  French  revolu- 
tion ;  and  it  was.  frequently  vindicated  by  Sir  William  Scott,  in 
the  course  of  his  judicial  decisions,  with  his  customary  ability  and 
persuasive  manner,  as  a  rule  founded  in  natural  justice,  and  the 
established  jurisprudence  of  nations,  (e)  On  the  other  hand,  the 
government  of  the  United  States  constantly  and  earnestly  pro- 
tested against  the  legality  of  the  rule,  to  the  extent  claimed  by 
Great  Britain ;  and  they  insisted,  in  their  diplomatic  inter- 
course, that  the  *  rule  was  an  attempt  to  establish  ''  a  new  *  84 
principle  of  the  law  of  nations,"  and  one  which  subverted 
"  many  other  principles  of  great  importance,  which  have  hereto- 
fore been  held  sacred  among  nations."  They  insisted,  that  neu- 
trals were  of  right  entitled  "  to  trade,  with  the  exception  of  block- 
ades and  contrabands,  to  and  between  all  ports  of  the  enemy,  and 
in  all  articles,  although  the  trade  should  not  have  been  opened  to 
them  in  time  of  peace."  (a)  It  was  considered  to  be  the  right  of 
every  independent  power  to  treat,  in  time  of  peace,  with  every 
other  nation,  for  leave  to  trade  with  its  colonies,  and  to  enter  into 
any  trade,  whether  new  or  old,  that  was  not  of  itself  illegal,  and 
a  violation  of  neutrality.    One  state  had  nothing  to  do  with  the 

canying  trade  was  urged,  and  it  was  declared  that  their  high  mightinesses  had  never 
suffered  such  a  trade,  and  that  it  had  heen  opposed  in  all  countries  in  like  cLrcuni' 
stances. 

(c)  De  la  Saisie  des  Batimens  Neutres.  Mr.  Whcaton,  in  his  History  of  the  Jjkw  of 
Nations  in  Europe  and  America,  Kew  York,  1845,  pp.  219-228,  has  given  a  summary 
o(  the  two  small  volumes  of  Htibner  on  neutral  rights ;  and  he  says  that  the  doctrines 
of  Hiibner  found  but  little  favor  with  the  public  jurists,  his  contemporaries.  It  is  a 
work  of  inferior  weight  and  authority. 

{d)  It  stood  upon  loose  grounds,  in  point  of  official  authority,  according  to  the  able 
ezaminatioii  of  tibe  documentary  evidence  of  the  rule,  g^ven  in  a  note  to  the  first  vol- 
ume of  Mr.  Whcaton's  Reports,  App.  note  3. 

(e)  The  Immanuel,  2  Rob.  Adm.  186,  and  Rob.  Adm.  passim, 

{a)  Mr.  Monroe's  Letter  to  Lord  Mulgrave,  of  September  23d,  1805,  and  Mr.  Mad- 
ison's Letter  to  Messrs.  Monroe  and  Finckney,  dated  May  17th,  1806. 

8* 
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circTunstancQs  or  motives  which  induced  another  nation  to  open 
her  ports.  The  trade  must  have  a  direct  reference  to  the  hostile 
efforts  of  the  belligerents,  like  dealing  in  contraband,  in  order  to 
render  it  breach  of  neutrality.  The  rule  of  1766,  especially  in 
respect  to  colonial  trade,  has  also  been  attacked  and  defended  by 
writers  in  this  country,  with  ability  and  learning ;  and  though  the 
rule  would  seem  to  have  received  the  very  general  approbation  of 
British  lawyers  and  statesmen,  yet  it  was  not  exempt  from  severe 
criticism,  even  in  distingtdshed  publications  in  that  country.  The 
principle  of  the  rule  of  1756  may,  therefore,  very  fairly  be  con- 
sidered as  one  unsettled  and  doubtful,  and  open  to  future  and 
vexed  discussion.  The  Chief  Justice  of  the  United  States,  in  the 
case  of  The  Commercen^  (6)  alluded  to  the  rule,  but  purposely 
avoided  expressing  any  opinion  on  the  correctness  of  the  principle. 
It  is  very  possible  that,  if  the  United  States  should  attain  that  ele- 
vation of  maritime  power  and  influence  which  their  rapid 
*  85  growth  and  great  resources  seem  to  indicate,  *  and  which 
shall  prove  sufficient  to  render  it  expedient  for  her  maritime 
enemy  (if  any  such  enemy  shall  ever  exist)  to  open  all  his  do- 
mestic trade  to  enterpriring  neutrals,  we  might  be  induced  to  feel 
more  sensibly  than  we  have  hitherto  done,  the  weight  of  the  argu- 
ments of  the  foreign  jurists  in  favor  of  the  policy  and  equity  of 
the  rule,  (a) 


(6)  1  Wheaton,  396. 

(a)  On  the  subject  of  neutral  trade  between  the  colony  and  the  mother  conntxy  of  a 
belligerent  power,  it  was  a  qnestion  discusaed  in  the  English  admiralty,  in  the  case  of 
The'  Folly,  (1800,)  whether  the  foct  of  a  cargo,  consisting  of  Spanish  colonial  produce, 
imported  from  the  Havana  in  an  American  ship  to  the  United  States,  and  after  being 
landed  and  duties  paid,  re-exported  in  the  same  vessel  to  Spain,  was  sufficient  to 
break  the  continuity  of  the  voyage  from  the  enemy's  colony  to  the  mother  country, 
and  legalize  the  trade  by  the  mere  transshipment  in  the  United  States.  Sir  William 
Scott,  in  that  case,  thought  that  landing  the  goods  and  paying  the  duties  was  a  suffi- 
cient test  of  the  hon&  fides  of  the  transaction.  2  Rob.  Adm.  361 .  But  afterwards,  in 
the  cases  of  The  Essex  and  The  Maria,  (5  n)id.  365,  369,)  it  was  held,  that  merely 
touching  at  the  neutral  port,  and  paying  a  nominal  duty,  was  a  mere  evasion,  and  not 
sufficient  to  exempt  the  voyage  from  the  charge  of  a  direct,  continued  and  unlawful 
trade,  between  the  mother  country  *and  the  colony  of  the  enemy.  The  question  is  one 
of  intent.  Did  the  cMimus  imporUmdi  terminate  at  the  intermediate  port,  or  look  to  an 
ulterior  port  ?  Was  it,  under  the  circumstances,  a  bond  fide  importation,  ending  at  the 
intermediate  port,  or  a  mere  contrivance  to  cover  the  original  scheme  of  the  voyage  to 
an  ulterior  port  ?  This  is  the  true  principle  of  the  cases,  as  declared  by  Sir  William 
Grant,  in  the  case  of  The  William,  5  Bob.  Adm.  385,  and  recognized  in  this  oonntry. 
Opinions  of  the  Atomeys-General  of  the  United  States,  voL  L  369  -  862, 394  -  396.    It 
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Sailing  under  the  flag  and  pass  of  an  enemy  is  another  ^^^^  ^ 
mode  by  which  a  hostile  character  may  be  affixed  to  prop-  der  .foreiga 
erty;  for  if  a  neutral  vessel  enjoys  the  privileges  of  a  ****"* 
foreign  character,  she  must  expect,  at  the  same  time,  to  be  subject 
to  the  inconveniences  attaching  to  that  character.  This  rule  is 
necessary  to  prevent  the  fraudulent  mask  of  enemy's  property.^ 
But  a  distinction  is  made,  in  the  English  cases,  between  the  ship 
and  the  cargo.  Some  countries  have  gone  so  far  as  to  make  the 
flag  and  pass  of  the  ship  conclusive  on  the  cargo  also ;  but  the 
English  courts  have  never  carried  the  principle  to  that  extent,  as 
to  cargoes  laden  before  the  war.  The  English  rule  is,  to  hold  the 
ship  bound  by  the  character  imposed  upon  it  by  the  authority  of 
the  government  from  which  all  the  documents  issue.  But  goods 
which  have  no  such  dependence  upon  the  authority  of  the  state 
may  be  difierently  considered ;  and  if  the  cargo  be  laden  in  time 
of  peace,  though  documented  as  foreign  property  in  the  same  man- 
ner as  the  ship,  the  sailing  under  a  foreign  flag  and  pass  has  not 
been  held  conclusive  as  to  the  cargo,  (i)  The  doctrine  of  the 
federal  courts  in  this  country  has  been  very  strict  on  this  point, 
and  it  has  been  frequently  decided,  that  sailing  under  the  license 
and  passport  of  protection  of  the  enemy,  in  fiirtherance  of  his 
views  and  interests,  was,  without  regard  to  the  object  of  the  voy- 
age or  the  port  of  destination,  such  an  act  of  iUegaUty  as  sub- 


is  understood  that  tho  English  and  American  Commissioners  at  London,  in  1806,  came 
to  an  understanding  as  to  the  proper  and  defined  test  of  a  bond  Jide  importation  of 
cargo  into  the  common  stock  of  the  conntxy,  and  as  to  the  difference  hotween  a  con- 
tinnoos  and  an  interrupted  voyage.  But  the  treaty  so  agreed  on  was  withheld  by 
President  Jefferson  from  the  Senate  of  the  United  States',  and  never  ratified.  The 
doctrine  of  the  English  admiralty  is  just  and  reasonable  on  the  assumption  of  the 
British  rule,  because  we  have  no  right  to  do  covertly  and  insidiously  what  we  have 
no  right  to  do  openly  and  directly.  That  rule  is,  that  a  direct  trade  by  neutrals,  be- 
tween the  mother  country  and  the  colonies  of  her  enemy,  and  not  allowed  in  time  of 
peace,  is  by  the  law  of  nations  unlawful.  But  if  that  role  be  not  well  founded,  all  the 
qualifications  of  it  do  not  help  it ;  and  in  the  official  opinion  of  Mr.  Wirt  to  the  ex- 
ecutive department,  while  he  condemns  the  legality  of  the  rule  itself,  he  approves,  as 
just  in  the  abstract,  the  English  principle  of  continuity.  Opinions  of  the  Attorneys- 
General,  vol.  i.  3d4  -  396.  • 

(6)  The  Elizabeth,  5  Bob.  Adm.  2 ;  The  Vreede  Scholtys,  cited  in  the  note  to  5  Bob. 
Adm.  5. 

^  So  the  share  of  a  neutral  in  a  ship  sailing  under  Russian  colors  and  with  a  Russian 
aea-pass  was  held  to  be  subject  to  condemnation.  The  Industrie,  S3  £.  L.  &  £q.  572 ; 
The  Primus,  29  E.  L.  &  Eq.  569. 
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jected  both  ship  and  cargo  to  confiscation  as  prize  of  war.  (e)  ^ 
*86   The  *  federal  courts  placed  the  objection  to  these  licenses 

on  the  ground  of  a  pacific  dealing  with  the  enemy,  and  as 
amounting  to  a  contract  that  the  party  to  whom  the  license  is 
given  should,  for  that  voyage,  withdraw  liimself  from  the  war, 
and  enjoy  the  repose  and  blessings  of  peace.  The  illegality  of 
such  an  intercourse  was  strongly  condemned ;  and  it  was  held, 
that  the  moment  the  vessel  sailed  on  the  voyage,  with  an  enemy's 
license  on  board,  the  offence  was  irrevocably  committed  and  con- 
summated, and  that  the  delictum  was  not  done  away  even  by  the 
termination  of  the  voyage,  but  the  vessel  and  cargo  might  be 
seized  after  arrival  in  a  port  of  the  United  States,  and  condemned 
as  lawful  prize. 
Having  thus  considered  the  principal  circumstances  which  have 
Property  in  ^cen  held  by  the  courts  of  international  law  to  impress  a 
trmsuu.  hostile  character  upon  commerce,  it  may  be  here  observed, 
that  property  which  has  a  hostile  character  at  the  conmiencement 
of  the  voyage  cannot  change  that  character  by  assignment,  while 
it  is  in  transitu^  so  as  to  protect  it  from  capture.  This  would  lead 
to  fraudulent  contrivances  to  protect  the  property  from  capture, 
by  colorable  assignments  to  neutrals.  But  if  a  shipment  be  made 
in  peace,  and  not  in  expectation  of  war,  and  the  contract  lays  the 
risk  of  the  shipment  on  the  neutral  consignor,  the  legal  property 
will  remain  to  the  end  of  the  voyage  in  the  consignor,  (a)  During 
peace,  a  transfer  in  transitu  may  be  made  ;  but  when  war  is  exist- 
ing or  impending,  the  belligerent  rule  applies,  and  the  ownership 
of  the  property  is  deemed  to  continue  as  it  was  at  the  time  of  the 
shipment  until  actual  delivery.  This  illegality  of  transfer,  during 
or  in  contemplation  of  war,  is  for  the  sake  of  the  belligerent  right, 


(c)  The  Julia,  1  Gallison,  605,  8.  C.  8  Cranch,  181 ;  The  Aurora,  lb.  203 ;  The 
Hiram,  lb.  444 ;  The  Ariadne,  2  Wheaton,  143 ;  The  Caledonia,  4  Wheaton,  100. 
That  an  insurance  is  void,  when  made  on  a  vojage  so  rendered  illegal  bj  sailing  under 
an  enemy's  license,  is  considered  as  settled.  Colqnhoun  o.  N.  Y.  F.  Ins.  Co.  15 
Johns.  352;  Ogden  v.  Barker,  18  Johns.  87 ;  Craig  v.  U.  S.  Ins.  Co.  1  Peters  C.  C. 
410. 

(a)  Packet  De  Bilboa,  2  Bob.  Adm.  133, 134;  Anna  Catharina,  4  Id.  112. 


3  The  cargo  of  a  ship  sailing  under  the  enemy's  flag,  may  still  retain  a  neutiral  char- 
ftcter ;  but  if  it  be  the  property  of  one  who  has  acquired  a  domidl  in  the  enemy's 
country,  it  will  be  no  longer  considered  neutral.  El  Telegrafo,  1  Newbeny  Adm. 
883. 
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and  to  prevent  secret  transfers  from  the  enemy  to  neutrals,  in 
fraud  of  that  light,  and  upon  conditions  and  reservations  which 
it  might  be  impossible  to  detect,  (b)  So  property  shipped  from  a 
neutral  to  the  enemy's  cjountry,  under  a  contract  to  become  the 
property  of  the  enemy  on  arrival,  may  be  taken  in  transitu  as 
enemy's  property ;  for  capture  is  considered  as  delivery.  The 
captor,  by  the  rights  of  war,  stands  in  the  place  of  the 
enemy.  ((?)  The  prize  courts  will  *  not  allow  a  neutral  and  *  87 
belligerent,  by  a  special  agreement,  to  change  the  ordinary 
rule  of  peace,  by  which  goods  ordered  and  delivered  to  the  master 
are  considered  as  delivered  to  the  consignee.  All  such  agreements, 
though  valid  in  time  of  peace,  are  in  time  of  war,  or  in  peace,  if 
made  in  contemplation  of  war,  and  with  intent  to  protect  from 
capture,  held  to  be  constructively  fraudulent ;  and  if  they  could 
•operate,  they  would  go  to  cover  all  belligerent  property,  while 
passing  between  a  belligerent  and  a  neutral  country,  since  the  risk 
of  capture  would  be  laid  alternately  on  the  consignor  or  consignee, 
as  the  neutral  factor  should  happen  to  stand  in  the  one  or  the 
other  of  those  relations.  These  principles  of  the  English  admi- 
ralty have  been  explicitly  recognized  and  acted  upon  by  the  prize 
courts  in  this  country.  The  great  principles  of  national  law  were 
held  to  require,  that,  in  war,  enemy's  property  should  not  change 
its  hostile  character,  in  transitu  ;  and  that  no  secret  liens,  no  fri- 
ture  elections,  no  private  contracts  looking  to  future  events,  should 
be  able  to  cover  private  property  while  sailing  on  the  ocean,  (a) 
Captors  disregard  all  equitable  liens  on  enemy's  property,  and  lay 
their  hands  on  the  gross  tangible  property,  and  rely  on  the  simple 
title  in  the  name  and  possession  of  the  enemy.  If  they  were  to 
open  the  door  to  equitable  claims,  there  would  be  no  end  to  dis- 
cussion and  imposition,  and  the  simplicity  and  celerity  of  proceed- 
ings in  prize  courts  would  be  lost.  (6)  All  reservation  of  risk  to 
the  neutral  consignors,  in  order  to  protect  belligerent  consignees, 

(6)  Yrow  Margaretha,  1  Bob.  Adm.  386 ;  Jan  Frederick,  5  Rob.  Adm.  128.  See, 
also,  1  Bob.  Adm.  1,  101, 122 ;  1  Bob.  Adm.  16,  note ;  2  Bob.  Adm.  137 ;  4  Bob. 
Adm.  32 ;  The  Boedes  Lost,  5  Bob.  Adm.  233 ;  Stoiy  J.,  in  The  Ann  Green,  1  Qalli- 
ton,  291. 

(e)  The  Anna  Catharina,  4  Bob.  Adm.  107 ;  The  Sallj  Griffiths,  3  Bob.  Adm.  300, 

(a)  The  Francis,  1  Gallison,  445 ;  8  Cranch,  335, 359,  S.  C. 
\h)  The  Josephine,  4  Bob.  Adm.  25 ;  The  Tobago,  5  lb.  218 ;  The  ICariana,  6  Bob. 
Adm.  24.    And  the  American  cases,  vibi  tupra.    It  is  the  general  role  and  practice  in 
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are  held  to  be  fraudulent ;  and  these  numerous  and  strict  rules 
of  the  maritime  jurisprudence  of  the  prize  courts  are  intended  to 
uphold  the  rights  of  maritime  capture,  and  to  prevent  frauds,  and 
to  preserve  candor  and  good  faith  in  the  intercourse  between  bel« 
ligerent  and  neutrals,  (c)  The  modern  cases  contain  numerous 
and  striking  instances  of  the  acuteness  of  the  captors  in  tracking 
out  deceit,  and  of  the  dexterity  of  the  claimants  in  eluding  inves* 
tigation.  (cT)  ^ 

the  admiralty,  on  qnestions  depending  npon  title  to  yesseU,  to  look  to  the  legal  title, 
without  taking  notice  of  equitable  claims.  The  Sisters,  5  Bob.  Adm.  155 ;  The  Val- 
iant, English  Adm.,  Jnlj,  1839. 

(c)  The  prize  law,  as  declared  hy  the  English  admiralty  as  early  as  1741,  and  by  the 
decisions  of  the  prize  courts  in.  this  conntiy,  in  the  case  of  property  in  transitu  during 
war,  is  clearly  and  correctly  stated,  and  ably  enforced,  by  Mr.  Duer,  in  his  Treatise  on 
Insurance,  vol.  i.  478-484. 

(d)  The  purchase  of  ships  is  a  branch  of  trade  neutrals  may  lawfully  engage  in,* 
when  they  act  in  good  fidth,  though,  from  its  nature,  it  is  liable  to  great  suspicion,  and 
the  circumstances  of  the  case  are  examined  in  the  prize  courts  with  a  jealous  and  sharp 
yigilance.    Duer  on  Insurance,  vol.  i.  444,  445,  573. 

^  If  a  neutral  aver  a  purchase  of  the  ship  from  the  enemy  immediately  before  the 
war,  the  court  of  prize  will  require  complete  proof  of  the  drcumstances  of  the  sale. 
The  Ernst.  Merck,  33  £.  L.  &  £q.  594. 


LBCrr.  v.]  OF  THE  LAW  OF  KATIOlig.  95 


LECTURE  V. 

OF  THE  BIGHTS  OF  BELUOEBEafT  NATIONS  IN  BELATION  TO   EACH 

OTHEB. 

The  end  of  war  is  to  procure  by  force  the  justice  which  cannot 
otherwise  be  obtained ;  and  the  law  of  nations  allows  the  means 
requisite  to  the  end.  The  persons  and  property  of  the  enemy  may 
be  attacked  and  captured,  or  destroyed,  when  necessary  to  pro- 
cure reparation  or  security.  There  is  no  limitation  to  the  career 
of  violence  and  destruction,  if  we  follow  the  earlier  writers  on  tins 
subject,  who  have  paid  too  much  deference  to  the  yiolent  maxims 
end  practices  of  the  ancients,  and  the  usages  of  the  Gothic  ages. 
They  have  considered  a  state  of  war  as  a  dissolution  of  all  moral 
ties,  and  a  license  for  every  kind  of  disorder  and  intemperate 
fierceness.  An  enemy  was  regarded  as  a  criminal  and  an  outlaw, 
who  had  forfeited  his  rights,  and  whose  life,  liberty,  and  property 
lay  at  the  mercy  of  the  conqueror.  Everything  done  against  an 
enemy  was  held  to  be  lawftd.  He  might  be  destroyed,  though 
unarmed  and  defenceless.  Fraud  might  be  employed  as  well  as 
force,  and  force  without  any  regard  to  the  means,  (e)  But  these 
barbarous  rights  of  war  have  been  questioned  and  checked  in  the 
progress  of  civilization.  Public  opinion,  as  it  becomes  enlightened 
and  refined,  condemns  all  cruelty,  and  all  wanton  destruc- 
tion of  life  *  and  property  as  equally  useless  and  injurious  ;  *  90 
and  it  controls  the  violence  of  war  by  the  energy  and  sever- 
ity of  its  reproaches. 

Grotius,  even  in  opposition  to  many  of  his  own  authorities,  and 
under  a  due  sense  of  the  obligations  of  religion  and  hu-  xnete* 
manity,  placed  bounds  to  the  ravages  of  war,  and  men-  miM  or  ww 
tioned  that  many  things  were  not  fit  and  commendable,  ^"**°°*^* 
though  they  might  be  strictly  lawful ;  and  that  the  law  of  nature 
forbade  what  the  law  of  nations  (meaning  thereby  the  practice  of 
nations)  tolerated.  He  held,  that  the  law  of  nations  prohibited 
the  use  of  poisoned  arms,  and  the  employment  of  assassins,  and 

(e)  Grotius,  b.  3,  c.  4  and  5 ;  Puff.  lib.  2,  c.  16,  sec.  6 ;  Bynk.  Q.  J.  Pab.  b.  1,  c  1, 
%  8;  BnrUunaqtu,  part  4,  c.  5. 
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violence  to  women,  or  to  the  dead,  and  making  slares  of  prison- 
ers, (a)  The  moderation  which  he  inculcated  had  a  visible  influ* 
ence  upon  the  sentiments  and  manners  of  Europe.  Under  the 
sanction  of  his  great  authority,  men  began  to  entertain  more 
enlarged  views  of  national  policy,  and  to  consider  a  mild  and 
temperate  exercise  of  the  rights  of  war  to  be  dictated  by  an  en- 
lightened self-interest  as  well  as  by  the  precepts  of  Christianity. 
And  notwithstanding  some  subsequent  writers,  as  Bynkershoek 
and  Wolfius,  restored  war  to  all  its  horrors,  by  allowing  the 
use  of  poison,  and  other  illicit  arms,  yet  such  rules  became  abhor- 
rent to  the  cultivated  reason  and  growing  humanity  of  the  Chris- 
tian nations.  Montesquieu  insisted  (b)  that  the  laws  of  war  gave 
no  other  power  over  a  captive  than  to  keep  him  safely,  and  that 
all  unnecessary  rigor  was  condemned  by  the  reason  and  con- 
science of  mankind.  Rutherforth  (c)  has  spoken  to  the  same 
effect,  and  Martens  (d)  enumerates  several  modes  of  war,  and 
species  of  arms,  as  being  now  held  unlawful  by  the  laws  of  war. 

Vattel  {e)  has  entered  largely  into  the  subject,  and  he  argues 
*91    with  great  strength  *of  reason  and  eloquence  against  all 

unnecessary  cruelty,  all  base  revenge,  and  all  mean  and  per- 
fidious warfare ;  and  he  recommends  his  benevolent  doctrines  by 
the  precepts  of  exalted  ethics  and  sound  policy,  and  by  illustra- 
tions drawn  from  some  of  the  most  pathetic  and  illustrious  ex- 
amples. 
There  is  a  marked  difference  in  the  right  of  war,  carried  on  by 

pinnder  on  ^^^^  ^^^  ^^  ^^^'    "^^  objcct  of  a  maritime  war  is  the 
i»^  destruction  of  the  enemy^s  commerce  and  navigation, 

in  order  to  weaken  and  destroy  the  foundations  of  his  naval  power. 
The  capture  or  destruction  of  private  property  is  essential  to  that 
end,  and  it  is  allowed  in  maritime  wars  by  the  law  and  practice 
of  nations.  But  there  are  great  limitations  imposed  upon  the 
operations  of  war  by  land,  though  depredations  upon  private  prop- 
erty, and  despoiling  and  plundering  the  enemy's  territory,  are  still 
too  prevalent,  especially  when  the  war  is  assisted  by  irregulars. 
Such  conduct  has  been  condemned  in  all  ages  by  the  wise  and 


(a)  B.  3,  c.  4,  5,  7. 

(6)  Esprit  des  Lois,  b.  15,  c.  S. 

(c)  Inst.  b.  2,  c.  9. 

{d)  Simimary,  b.  8,  c  9,  sec  8. 

(e)  B.  3,  c.  8. 
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TirtuoxLS,  and  it  is  usually  severely  punished  by  those  commanders 
of  disciplined  troops  who  have  studied  war  as  a  science,  and  are 
animated  by  a  sense  of  duty  or  the  love  of  fame.  We  may  infer 
the  opinion  of  Xenophon  on  this  subject,  (and  he  was  a  warrior  as 
well  as  a  philosopher,)  when  he  states,  in  the  Cyropasdia,  (a)  that 
Gyrus  of  Persia  gave  orders  to  his  army,  when  marching  upon  the 
enemy's  borders,  not  to  disturb  the  cultivators  of  the  soil ;  and 
there  have  been  such  ordinances  in  modern  times,  for  the  pro- 
tection of  innocent  and  pacific  pursuits,  (b)  Yattel  con- 
dems  *very  strongly  the  spoliation  of  a  country  without    *92 


(a)  Lib.  5. 

{b)  1  Emerigon,  des  Asa.  129, 130,  457,  refers  to  ordinances  of  France  and  Holland, 
in  ftnror  of  protection  to  fishermen ;  and  to  the  like  effect  was  the  order  of  the  British 
gOTemment  in  lS10,for  abstaining  from  hostilities  against  the  inhabitants  of  the  Feroe 
Idandfl  and  Iceland.  So  it  is  the  practice  of  all  civilized  nations  to  consider  vessels 
employed  oxilj  for  the  purpose  of  discoyery  and  science,  as  excluded  from  the  opera- 
tions of  war.  The  American  Conmiissioners,  (John  Adams,  Benjamin  Franklin,  and 
Thonuis  Jefferson,)  in  1784,  submitted  to  the  Prussian  Minister  a  proposition  to  im- 
prove the  laws  of  war,  by  a  mutual  stipulation  not  to  molest  non-combatants',  as  cul- 
tivators of  the  earth,  fishennen,  merchants  and  traders  in  unarmed  ships,  and  artists 
and  mechanics  inhabiting  and  woridng  in  open  towns.  These  restrictions  on  the 
rights  of  war  were  inserted  in  a  treaty  between  the  United  States  and  Prussia,  in  1785. 
{See  pott,  p.  98.)  General  Brune  stated  to  the  Duke  of  York,  in  October,  1799,  when 
in  armistice  in  Holland  was  negotiating,  that  if  the  latter  should  cause  the  dikes  to  be 
destroyed,  and  tin  country  to  be  inundated,  when  not  useful  to  his  own  army,  or  det- 
rimental to  the  enemy's,  it  Wuld  be  contrary  to  the  laws  of  war,  and  must  draw  upon 
him  the  reprobation  of  all  Europe,  and  of  his  own  nation.  Nay,  even  the  obstinate 
defence  of  a  town,  if  it  partake  of  the  character  of  a  mercantile  place,  rather  than  a 
fortrees  of  strength,  has  been  alleged  to  be  contrary  to  the  laws  of  war.  (See  the 
correspondence  between  General  Laudohn  and  the  Governor  of  Breslau,  in  1760. 
Dodsley's  Ann.  Beg.  1760.)  So,  the  destruction  of  the  forts  and  warlike  stores  of  the 
besieged  in  the  post  of  Almeida,  by  the  French  commander,  when  he  abandoned  it 
with  his  garrison  by  night,  in  1811,  is  declared  by  General  Sarazin,  in  his  history  of 
the  Peninsular  War,  to  have  been  an  act  of  wantonness  which  justly  placed  him  with- 
out the  pale  of  civilized  warfare.  When  a  Russian  army,  under  the  command  of 
Coimt  Diebitsch,  had  penetrated  through  the  passes  of  the  Balkan  to  the  plains  of 
Romelia,  in  the  summer  of  1829,  the  Russian  conmiander  gave  a  bright  example  of 
the  mitigated  rules  of  modem  warfare,  for  he  assured  the  Mussulmen  that  they  should 
be  entirely  safe  in  their  persons  and  proper^,  and  in  the  exercise  of  their  religion ; 
and  that  the  Mussulmen  authorities  in  the  cities,  towns,  and  villages  might  continue 
in  the  exercise  of  their  civil  administration  for  the  protection  of  person  and  property. 
The  inhabitants  were  required  to  give  up  their  arms,  as  a  deposit,  to  be  restored  on 
the  retnm  of  peace,  and  in  every  other  respect  they  were  to  enjoy  their  property  and 
paciiic  pursuits  as  formerly.  This  protection  and  full  security  to  the  persons  and 
property  of  the  peaceable  inhabitants  of  conquered  towns  and  provinces  are  according 
to  the  doctrine  and  declared  practice  of  modem  civilized  nations.  (See  Dodsle/s  Ann. 
Bcf^.  1772,  p.  37.) 
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palpable  necessity ;  and  he  speaks  with  a  just  indignation  of  the 
burning  of  the  Palatinate  by  Turenne,  under  the  cruel  instruc- 
tions of  Louvois,  the  war  minister  of  Louis  XIV.  (a)  The  gen- 
eral usage  now  is,  not  to  touch  private  property  upon  land,  with- 
out making  compensation,  unless  in  special  cases,  dictated  by  the 
necessary  operations  of  war,  or  when  captured  in  places  carried  by 
storm,  and  which  repelled  all  the  overtures  for  a  capitulation. 
Contributions  are  sometimes  levied  upon  a  conquered  country, 
in  lieu  of  confiscation  of  property,  and  as  some  indemnity  for 
the  expenses  of  maintaining  order  and  affording  protection,  (h) 


(a)  Yattd,  b.  3,  c.  9,  sec.  167. 

(6)  Yattel,  b.  2,  c.  8,  sec.  147  ;  c.  9,  sec.  165 ;  Scotf  s  life  of  Napoleon,  vol.  iii.  58. 
Contributions  exacted  from  the  inhabitants  hj  the  armies  of  an  invader,  without  payment, 
is  contrary  to  the  ordinary  usages  of  modem  warfare,  though  the  practice  is  not  con- 
sistent. The  campaigns  of  revolutionary  France,  and  of  Napoleon,  in  modem  Europe, 
were  melancholy  exceptions,  of  the  severest  character.  Upon  the  invasion  of  Mexico 
by  the  armies  of  the  United  States,  in  1846,  the  American  Secretary  of  War  (Marcy) 
instmcted  General  Taylor  (September  22d,  1846)  to  abstain  from  appropriating  pri- 
vate property  to  the  public  uses,  until  purchased  at  a  fair  price,  though  he  said  diat 
was  in  some  respects  going  far  beyond  the  common  requirements  of  civilized  war&re, 
and  that  an  invading  army  had  the  unquestionable  right  to  draw  its  supplies  from  the 
enemy  without  paying  for  them,  and  to  require  contributions  for  its  support,  and  to 
make  the  enemy  feel  the  weight  of  the  war.  He  further  observed,  that  upon  the  liber- 
al principles  of  civilized  warfare,  either  of  three  modes  might  be  pursued  in  relation 
to  obtaining  supplies  from  the  enemy ;  first,  to  purchase  them  on  such  terms  as  the  in- 
habitants of  the  country  might  choose  to  exact ;  second,  to' pay  a  fair  price,  without  re- 
g^ard  to  the  enhanced  value  resulting  from  the  presence  of  a  foreign  army ;  and,  third, 
to  require  them  as  contributions,  without  paying  or  engaging  to  pay  therefor ;  that  the 
last  mode  was  the  ordinary  one,  and  General  Taylor  was  instmcted  to  adopt  it,  if  in 
that  way  ho  was  satisfied  ho  could  get  abundant  supplies  for  his  fbrces.  The  previous 
instractions  in  that  campaign  had  been  to  abstain  from  appropriating  private  property 
to  the  public  use  without  purchase,  at  a  fair  price ;  but  the  instructions  had  now,  in 
the  progress  of  the  campaign,  risen  to  a  severe  character.  The  principle  of  kindness 
and  liberality  towanls  the  enemy  seems  to  be  of  a  flexible  character,  and  to  be  swayed 
by  considerations  of  policy  and  circumstances.  The  President  of  the  United  States, 
(James  K.  Folk,)  in  his  letter  to  the  Secretary  of  the  Treasury,  of  the  2dd  March, 
1847,  declared  the  right  of  the  conqueror  to  levy  contributions  upon  the  enemy,  in  their 
seaports,  to>vns,  or  pro^-inccs,  which  may  be  in  his  military  possession  by  conquest,  and 
to  apply  the  same  to  defray  the  expenses  of  the  war.  He  further  declared,  that  the  con- 
queror possessed  the  right  to  establish  a  temporary  military  govemment  over  such  sea- 
ports, towns,  or  provinces,  and  to  prescribe  the  terms  of  commerce  with  such  places ; 
that  he  might,  in  his  discretion,  exclude  all  trade,  or  impose  terms  upon  it,  —  such,  for 
instance,  as  a  prescribed  rate  of  duties  on  tonnage  and  imports.  The  President  of  the 
United  States,  therefore,  with  a  view  to  impose  a  burden  on  the  enemy,  and  deprive 
him  of  the  revenue  to  be  derived  from  trade,  and  secure  it  to  the  United  States, 
ordered  that  all  the  ports  and  places  in  Mexico,  in  the  actual  possession  of  the  land 
and  naval  forces  of  the  United  States,  by  conquest,  should  be  opened,  whiJe  the  mili- 
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If  the  conqueror  goes  beyond  these  limits  wantonly,  or  when  it  is 
not  clearly  uidispensable  to  the  just  purposes  of  war,  and 
seizes  private  *  property  of  pacific  persons  for  the  sake  of  *  98 
gain,  and  destroys  private  dwellings,  or  public  edifices,  de- 
voted to  civil  purposes  only ;  or  makes  war  upon  monuments  of 
art  and  models  of  taste,  he  violates  the  modern  usages  of  war,  and 
is  sure  to  meet  with  indignant  resentment,  and  to  be  held  up  to 
the  general  scorn  and  detestation  of  the  world,  (a) 

tarf  occupation  oontixiiied,  to  the  commerce  of  all  neutral  nations,  as  well  as  of  the 
United  States,  in  articles  not  contraband  of  war,  npon  the  payment  of  a  prescribed 
tariff  of  duties  and  tonnage,  prepared  under  the  instructions  of  the  President,  and  by 
him  adopted,  and  to  be  enforced  by  the  military  and  naval  commanders.  All  these 
rights  of  war  undoubtedly  belong  to  the  conqueror  or  nation  who  holds  foreign  places 
and  countries  by  conquest;  but  the  exercise  of  those  rights  and  powers,  except  thoso 
that  temporarily  arise  from  necessity,  belong  to  that  power  in  the  government  to 
which  Ae  prerogative  of  war  is  constitutionally  confided.  The  President  of  the 
United  States,  in  his  official  letter  to  the  Secretary  of  the  Navy,  of  March  31  st,  1847, 
claimed  and  exercised,  as  being  charged  by  the  Constitudon  with  the  prosecution  of 
the  war,  this  belligerent  right  to  levy  military  contributions  upon  the  enemy,  and  to 
ooUeet  and  apply  the  same  towards  defraying  the  expenses  of  the  war,  and  to  open 
the  Mexican  ports  for  that  purpose,  on  a  footing  favorable  to  neutral  commerce.  The 
whole  execution  of  the  commercial  regulations  was  placed  under  the  control  of  the 
military  and  naval  forces,  and,  with  the  policy  of  blockading  some,  and  opening  other 
Mexican  ports,  to  compel  the  whole  commerce  for  the  supply  of  Mexico  to  pass  under 
the  control  of  the  American  forces,  subject  to  the  contributions,  exactions,  and  duties 
to  be  imposed.  (See  President  Polk's  Letter  of  March  31, 1847,  to  the  Secretary  of 
the  Navy,  and  his  letter  of  March  28d,  1847,  to  the  Secretary  of  the  Treasury,  and  the 
Letter  to  Mr.  Walker,  of  the  30th  March,  1847,  to  the  President,  containing  a  scale  of 
duties  to  be  collected,  as  a  military  contribution,  in  the  ports  of  Mexico,  and  with  a 
recommendation  that  the  Mexican  coastwise  trade,  and  the  interior  trade,  above  ports 
of  entry,  be  confined  to  American  vessels,  and  that,  in  all  other  respects,  the  ports  of 
Mexico  in  our  possession  be  freely  opened.)  These  fiscal  and  commercial  regulations, 
issued  and  enforced  at  the  mere  pleasure  of  a  President,  would  seem  to  press  strongly 
upon  the  constitutional  power  of  Congress  to  reuse  and  support  armies,  to  lay  and  coUect 
taxes,  duties,  and  imports,  and  to  regulate  commerce  with  foreign  nations,  and  to  dedare 
war,  and  make  ndes  Jbr  the  ffooemment  and  regulation  of  the  land  and  naval  fortes,  and 
eamctming  cap/tvcrtt  an  land  and  water,  and  to  d/^fins  offences  against  the  law  of  nations. 
Though  the  constitution  vests  the  executive  power  in  the  President,  and  declares  him 
to  be  Commander-in-Chief  of  the  army  and  navy  of  the  United  States,  these  powers 
must  necessarily  be  subordinate  to  the  legislative  power  in  Congress.  It  would  ap- 
pear to  me  to  be  the  policy  or  true  construction  of  this  simple  and  general  grant  of 
executive  power  to  the  President,  not  to  suffer  it  to  interfere  with  those  specific  powers 
of  Congress  which  are  more  safely  deposited  in  the  legislative  department,  and  that 
the  powers  thus  assumed  by  the  President  do  not  belong  to  him,  but  to  Congress. 

(a)  Yattel,  b.  3,  c.  9,  sec.  168.  In  the  case  of  The  Marquis  de  Somerueles,  (Stew* 
art's  Yice-Adm.  Bep.  482,)  the  enlightened  judge  of  the  vice-admiralty  court  at  Halifax 
restored  to  the  Academy  of  Arts,  in  Philadelphia,  a  case  of  Italian  paintings  and  prints, 
cqitiured  by  •  British  vessel  in  the  war  of  1812,  on  their  passage  to  the  United  States ; 
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Cnielty  to  prisoners,  aud  barbarous  destruction  of  priyate  prop- 
um  ot  rt-  erty,  will  provoke  the  enemy  to  severe  retaliation  upon  the 
*•**»*»«•  innocent.  Retaliation  is  said  by  Rutherforth  (6)  not  to 
be  a  justifiable  cause  for  putting  innocent  prisoners  or  hostages  to 
death ;  for  no  individual  is  chargeable,  by  the  law  of  nations,  with 
the  guilt  of  a  personal  crime,  merely  because  the  community  of 
which  he  is  a  member  is  guilty.  He  is  only  responsible  as  a  mem- 
ber of  the  state,  in  his  property,  for  reparation  in  damages  for  the 
acts  of  others ;  and  it  is  on  this  principle  that,  by  the  law  of  nations, 
private  property  may  be  taken  and  appropriated  in  war.  Retalia- 
tion, to  be  just,  ought  to  be  confined  to  the  guilty  individuals, 
who  may  have  committed  some  enormous  violation  of  public  law. 
On  this  subject  of  retaliation.  Professor  Martens  is  not  so  strict,  (c) 
While  he  admits  that  the  life  of  an  innocent  man  cannot  be  taken, 
unless  in  extraordinary  cases,  he  declares  that  cases  will  some- 
times occur,  when  the  established  usages  of  war  are  violated,  and 
there  are  no  other  means,  except  the  influence  of  retaliation,  of 

restraining  the  enemy  from  further  excesses.  Yattel  speaks 
*94    of  retaliation  as  *a  sad  extremity,  and  it  is  frequently 

threatened  without  being  put  in  execution,  and  probably, 
without  the  intention  to  do  it,  and  in  hopes  that  fear  will  operate 
to  restrain  the  enemy.  Instances  of  resolutions  to  retaliate  on 
innocent  prisoners  of  war  occurred  in  this  country  during  the 
Revolutionary  war,  as  well  as  during  the  war  of  1812  ;  but  there 
was  no  instance  in  which  retaliation,  beyond  the  measure  of  severe 
confinement,  took  place  in  respect  to  prisoners  of  war.  (a) 

and  he  did  it  **  in  confbrmity  to  the  law  of  nations,  as  practisod  hy  all  dTiliied  conii- 
tries/'  and  because  **  the  arts  and  sciences  are  admitted  to  fonn  an  exception  to  the 
severe  rights  of  war&re."  Works  of  art  and  taste,  as  in  painting  and  sculpture,  have, 
by  the  modem  law  of  nations,  been  held  sacred  in  war,  and  not  deemed  lawftil  spoils 
of  conquest.  When  Frederick  n.  of  Prussia  took  possession  of  Dresden,  as  conqueror, 
in  1756,  he  respected  the  yaluable  picture  gallery,  cabinets,  and  museums  of  that  capi- 
tal, as  not  falling  within  the  rights  of  a  conqueror.  But  Bonaparte,  in  1796,  compelled 
the  Italian  states  and  princes,  including  the  Pope,  to  surrender  their  choicest  pictures 
and  works  of  art,  to  be  transported  to  Paris.  The  chef  d'ceuvret  of  art  of  the  Dutch 
and  Flemish  schools,  and  in  Prussia,  were  acquired  by  France  in  the  same  violent  way. 
This  proceeding  is  sereroly  condemned  by  distinguished  historians,  as  an  abuse  of  the 
power  of  conquest,  and  a  species  of  miUtary  contribution  contrary  to '  the  usages  of 
modem  civilized  warfare.  Allison's  History  of  Europe,  vol.  ill.  42 ;  Sir  Walter  Scott's 
Life  of  Napoleon,  vol.  iii.  5S  -  6S 

(6)  Inst  b.  2,  c.  9. 

(c)  Summary  of  the  Law  of  Nations,  b.  S,  c.  1,  sec.  3,  note. 

(a)  Journals  of  Congress  under  the  confederation,  vol.  ii.  p.  245 ;  vol.  vii.  pp.  • 
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Although  a  state  of  war  puts  all  the  subjects  df-tlie  one  nation 
in  a  state  of  hostility  with  those  of  the  other,  yet;  by' the  custom- 
ary law  of  Europe,  every  individual  is  not  allowed  to  fail,  upon  the 
enemy.  If  subjects  confine  themselves  to  simple  defence,  the;|^^  are 
to  be  considered  as  acting  under  the  presumed  cHrder  of  the  statd, 
and  are  entitled  to  be  treated  by  the  adversary  as  lawful  enemies  ; 
and  the  captures  which  they  make  in  such  a  case  are  allowed  to 
be  lawfiil  prize.  But  they  cannot  engage  in  offensive  hostilities, 
without  the  express  permission  of  their  sovereign;  and  if  they 
have  not  a  r^ular  commission,  as  evidence  of  that  consent,  they 
run  the  hazard  of  being  treated  by  the  enemy  as  lawless  banditti, 
not  entitled  to  the  protection  of  the  mitigated  rules  of  modem 
warfare,  (i) 

It  was  the  received  opinion  in  ancient  Rome,  in  the  times  of 
Gato  and  Cicero,  (c)  that  one  who  was  not  regularly  enrolled  as  a 
soldier,  could  not  lawfully  kill  an  enemy.  But  the  law  of  Solon, 
by  which  individuals  were  permitted  to  form  associations  for  plun- 
der, was  afterwards  introduced  into  the  Roman  law,  and  has 
been  transmitted  to  us  as  *  part  of  their  system,  (a)  Dur-  *  95 
ing  the  lawless  confusion  of  the  feudal  ages,  the  right  of 
making  reprisals  was  claimed  and  exercised  without  a  public  com- 
mission. It  was  not  until  the  fifteenth  century  that  conmiissions 
were  made  necessary,  and  were  issued  to  private  subjects  con,„,3gion 
in  time  of  war,  and  that  subjects  were  forbidden  to  fit  to  cmtie  d». 
out  vessels  to  cruise  against  enemies  without  license.  *'****^' 
There  were  ordinances  in  Germany,  France,  Spain,  and  England 
to  that  effect,  (i)  It  is  now  the  practice  of  maritime  states  to 
make  use  of  the  voluntary  aid  of  individuals  against  their  enemies 
as  auxiliary  to  the  public  force  ;  and  Bynkershoek  says,  that  the 
Dutch  formerly  employed  no  vessels  of  war  but  such  as  were 
owned  by  private  persons,  and  to  whom  the  government  allowed  a 


and  147 ;  vol.  yiii.  p.  10 ;  British  Orders  in  Canada,  of  October  27th  and  December 
12th,  1813,  and  President's  Message  to  Congress,  of  December  7th,  1813,  and  of  Oc- 
tober 38th.  1814. 

(b)  Bynk.  Q.  J.  Pnb.  b.  1,  c.  20 ;  Yattel,  b.  3,  c.  15,  sec.  226 ;  Journals  of  Congress 
Tol.  TiL  187 ;  Martens,  b.  yiil.  c.  3,  sec.  2. 

(c)  DeOff.  b.  1,  c  11. 

(a)  Dig.  47,  22, 4 ;  Bjnk.  Q.  J.  Pnb.  b.  1,  c.  18. 

{h)  Code  dee  Prizes,  torn.  i.  p.  1  ^  Martens  on  Prirateers,  p.  18 ;  Robinson's  Colleo- 
tanea  Maritimay  p.  21. 
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proportion  ^f.f|}ei4»iptured  property,  as  well  as  indemnity  from 
the  publip  V^^'i'^urj.    Vessels  are  now  fitted  out  and  equipped  bj 
priYcCt^.aijVenturers,  at  their  own  expense,  to  cruise  against  the 
^   o()Af;^erce  of  the  enemy.    They  are  diQy  commissioned,  and  it  is 
•  .'said*  not  to  be  lawful  to  cruise  without  a  regular  commission,  (e) 
>  *  Sir  Matthew  Hale  held  it  to  be  depredation  in  a  subject  to  attack 
the  enemy's  vessels,  except  in  his  own  defence,  without  a  commis- 
sion, (d)    The  subject  lias  been  repeatedly  discussed  in  the  Su- 
preme Court  of  the  United  States,  (e)  and  the  doctrine  of  the  law 
of  nations  is  considered  to  be,  that  priyato  citizens  cannot  acquire 
a  title  to  hostile  property,  unless  seized  under  a  commission,  but 
they  may  still  lawfully  seize  hostile  property  in  their  own 
*96    defence.    If  they  depredate  upon  the  enemy  without  *a 
commission,  they  act  upon  their  peril,  and  are  liable  to  be 
punished  by  their  own  soToreign  ;  but  the  enemy  is  not  warranted 
to  consider  them  as  criminals,  and,  as  respects  the  enemy  they 
violate  no  rights  by  capture. 

Such  hostilities,  without  a  commission,  are,  however,  contrary 
to  usage,  and  exceedingly  irregular  and  dangerous,  and  they 
would  probably  expose  Uie  party  to  the  unchecked  severity  of  the 
enemy ;  but  they  are  not  acts  of  piracy  unless  committed  in  time 
of  peace.  Yattel,  indeed,  says,  (a)  that  private  ships  of  war,  with- 
out a  regular  commission,  are  not  entitled  to  be  treated  like  cap- 
tures made  in  a  f&rmal  war.  The  observation  is  rather  loose,  and 
the  weight  of  authority  undoubtedly  is,  that  non-commissioned 
vessels  of  a  belligerent  nation  may  at  all  times  capture  hostile 
ships,  without  being  deemed,  by  the  law  of  nations,  pirates.  They 
are  lawful  combatants,  but  they  have  no  interest  in  the  prizes 
they  may  take,  and  tlie  property  will  remain  subject  to  condenma- 
tion  in  £Eivor  of  the  government  of  the  captor,  as  droits  of  the  ad- 
miraUtf.  It  is  said,  however,  that  in  the  United  States  the  prop- 
erty is  not  strictly  and  technically  condemned  upon  that  principle, 
hut  Jure  reipublicce;  and  it  is  the  settled  law  of  the  United  States, 

(c)  Bjnk.  116.  tup.  Martens,  b.  8,  c.  3,  sec.  2 ;  Jadge  Croke,  in  the  case  of  The  Cur- 
lew, Stewart  Yice-Adm.  326. 

(d)  Harg.  Law  T.  245,  246,  247. 

(e)  Brown  v.  United  States,  S  Oanch,  132-135;  The  Neretde,  9  Cranch,  449; 
The  Dos  Hermanos,  2  Wheaton,  76,  and  10  Wheaton,  306 ;  The  Amiable  Isabella,  6 
Wheaton,  1. 

(a)  B.  8,  c.  15,  see.  226. 
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that  all  capttires  made  by  non-commissioned  captol*s  are  made  for 
the  government,  (b) 

In  order  to  encourage  priyateering,  it  is  usual  to  allow  the 
owners  of  private  armed  vessels  to  appropriate  to  them- 
selves the  property,  or  a  large  portion  of  the  property 
they  may  capture ;  and  to  afford  them  and  the  crews  other 
fSeu^Uities  *  and  rewards  for  honorable  and  successful  efforts.  *  97 
This  depends  upon  the  municipal  regulations  of  each  par- 
ticular power  ;  and,  as  a  necessary  precaution  against  abuse,  the 
owners  of  privateers  are  required,  by  the  ordinances  of  the  com- 
mercial states,  to  give  adequate  security  that  they  will  conduct 
the  cruise  according  to  the  laws  and  usages  of  war  and  the  in- 
structions of  the  government,  and  that  they  will  regard  the  rights 
of  neutrals,  and  bring  their  prizes  in  for  adjudication.  These 
checks  are  essential  to  the  character  and  safety  of  maritime 
nations,  (a)  Privateering,  under  all  the  restrictions  which  have 
been  adopted,  is  very  liable  to  abuse.  The  object  is,  not  fame  or 
chivalric  warfare,  but  plunder  and  profit.  The  discipline  of  the 
crews  is  not  apt  to  be  of  tiie  highest  order,  and  privateers  are 
often  guilty  of  enormous  excesses,  and  become  the  scourge  of 
neutral  commerce,  (b)  They  are  sometimes  manned  and  officered 
by  foreigners,  having  no  permanent  connection  with  the  country, 
or  interest  in  its  cause.  This  was  a  complaint  made  by  the  United 
States,  in  1819,  in  relation  to  irregularities  and  acts  of  atrocity 
committed  by  private  armed  vessels  sailing  under  the  flag  of 
Buenos  Ayres.  (c)  Under  the  best  regulations,  the  business  tends 
strongly  to  blunt  the  sense  of  private  right,  and  to  nourish  a  law- 

{b)  Com.  Dig.  tit  Admiralty,  E.  3 ;  2  V^ood.  Lee.  432 ;  The  Georgiana,  1  Dod. 
Adm.  397 ;  The  Brig  Joseph,  1  Gallison,  545  ;  The  Dos  Hermanos,  10  Wheaton,  306. 
The  American  Commissioners  at  the  court  of  France,  in  1778,  (Benjamin  Franklin, 
Arthur  Lee,  and  John  Adams,)  in  a  letter  to  the  French  government,  laid  down  ac- 
curately and  with  precision  the  laT  in  the  text,  as  to  capture  of  enemy's  property  with- 
out  a  commission.    Diplomatic  Correspondence,  by  J.  Sparks,  vol.  i.  443. 

(a)  Bynk.  Q.  J.  Pub.  b.  1,  c.  19 ;  Journals  of  Congress,  1776,  vol.  ii.  102, 114 ;  Acts 
of  Congress  of  June  26th,  1812,  c.  107,  and  April  20th,  1818,  c.  83,  seo.  10 ;  President's 
Ins^uctions  to  private  armed  vessels,  2  Wheaton,  App.  p.  80 ;  Danish  Instructions  of 
March  lOth,  1810 ;  Hall's  L.  J.  vol.  iv.  263,  and  App.  to  5  Wheaton,  91 ;  Vattel,  b. 
3,  c  15,  sec.  229 ;  Martens's  Summ.  289,  290,  note ;  Ord.  of  Buenos  Ayres,  May,  1S17, 
m  App.  to  4  Wheaton,  28 ;  Digest  of  the  Code  of  British  Instructions,  App.  to  5 
Wheaton,  129. 

(6)  Reports  of  the  United  States  Secretary  of  State,  March  2d,  1794,  and  June  2l8t, 
1797. 

(c)  Mr.  Adams's  Letter  of  1st  January,  1819,  to  Mr.  De  Forrest,  and  his  Official 
Bcport  of  2Sth  Januaiy,  1819. 
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less  and  fierce  spirit  of  rapacity.  Worts  hare  been  madOy 
*  98   firom  time  to  time,  to  abolish  *  the  practice.    In  the  treaty 

of  amily  and  commerce  between  Prussia  and  the  United 
States,  in  1785,  it  was  stipulated,  that  in  case  of  war,  neither 
party  should  grant  commissions  to  any  private  armed  vessels  to 
attack  the  commerce  of  the  other.  But  the  spirit  and  policy  of 
maritime  warfare  will  not  permit  such  generous  provisions  to  pre- 
vail. That  provision  was  not  renewed  with  the  renewal  of  the 
treaty.  A  similar  attempt  to  put  an  end  to  the  practice  was  made 
in  the  agreement  between  Sweden  and  Holland,  in  1675,  but  the 
agreement  was  not  performed.  The  French  legislature,  soon  after 
the  breaking  out  of  the  war  with  Austria,  in  1792,  passed  a  decree 
for  the  total  suppression  of  privateering ;  but  that  was  a  transitory 
act,  and  it  was  soon  swept  away  in  the  tempest  of  the  revolution. 
The  efforts  to  stop  the  practice  have  been  very  feeble  and  fruitless, 
notwithstanding  that  enlightened  and  enlarged  considerations  of 
national  policy  have  shown  it  to  be  for  the  general  benefit  of  nmn- 
kind  to  surrender  the  licentious  practice,  and  to  obstruct,  as  little 
as  possible,  the  freedom  and  security  of  commercial  intercourse 
among  the  nations,  (a)  ^ 

(a)  I  Emerigon,  des  Ass.  129-132,  457 ;  Mabl/s  Droit  Public,  c.  12,  sec.  1 ;  Edin- 
bturgh  Review,  vol.  yiii.  pp.  13  - 16 ;  North  American  Reyiew,  N.  8.  vol.  ii.  p.  166. 
Daring  the  war  between  the  United  States  and  Great  Britain,  the  legislature  of  New 
York  went  so  far  as  to  pass  an  act  to  encourage  privateering  associations,  by  authorizing 
any  five  or  more  persons,  who  should  be  desirous  to  form  a  company  for  the  purpose 
of  annoying  the  enemy,  and  their  commerce,  by  means  of  private  armed  vessels,  to  sign 
and  file  a  certificate,  stating  the  name  of  the  company  and  its  stock,  &c.,  and  that  they 
and  their  successors  should  thereupon  be  a  bodif  politic  and  corporate,  with  the  ordinary 
corporate  powers.    Laws,  N.  Y.  38  Sess.  c.  12,  Oct.  21st,  1814. 

^  See  the  despatches  addressed  to  the  American  Secretary  of  State,  in  1854,  by  the 
Chaig^  d' Affaires,  of  Denmark  and  of  Sweden  and  Norway.  (Ex.  Doc.  1st  Sess. 
33d  Cong.  H.  Doc.  No.  103.)  In  the  late  Russian  war  these  nations  maintained  the 
strictest  neutrality ;  nor,  indeed,  did  any  of  the  European  powers  permit  their  subjects 
Xp  accept  letters  of  marque  fit>m  the  belligerent  nations. 

At  the  Congress  of  Paris,  which  put  an  end  to  the  late  Russian  war,  in  April,  1856, 
the  plenipotentiaries  of  Great  Britain,  Austria,  France,  Russia,  Prussia^  Sardinia,  and 
Turkey  adopted  the  following  solemn  declaration : 

1.  Privateering  is  and  remains  abolished. 

2.  The  neutral  flag  covers  enemy's  goods,  with  the  exception  of  contraband  of  war. 

3.  Neutral  goods,  with  the  exception  of  contraband  of  war,  are  not  liable  to  capture 
under  enemy's  flag. 

4.  Blockades,  in  order  to  be  binding,  must  be  effective ;  that  is  to  say,  maintained  by 
a  force  sufficient  really  to  prevent  access  to  the  coast  of  the  enemy. 

And  it  was  agreed  that  the  powers  which  should  adopt  this  declaration  could  not 
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It  has  been  a  question,  whether  the  owners  and  officers  of  pri- 
vate armed  vessels  were  liable,  in  damages,  for  illegal  DaBi««Mfor 
conduct  beyond  the  amoimt  of  the  security  given.  Byn-  Qi«s^«eu. 
kershoek  (b}  has  discussed  this  point  quite  at  large,  and  he  con- 
cludes that  the  owner,  master,  and  sureties  are  jointly  and  sever- 
ally liable,  tn  soltdo^  for  the  damages  incurred ;  and  that  the  master 
and  owners  are  liable  te  the  whole  extent  of  the  injury,  though  it 
may  exceed  the  value  of  the  privateer  and  her  equipment,  but  that 
the  sureties  are  responsible  only  to  the  amount  of  the  sums  for 
which  they  become  bound.  This  rule  is  liable  to  the  modifi- 
cations of  mimicipal  regulations ;  *  and  though  the  French  *  99 
law  of  prize  was  formerly  the  same  as  the  rule  laid  down  by 
Bynkershoek,  yet  the  new  commercial  code  of  France  (a)  exempts 
the  owners  of  private  armed  vessels  in  time  of  war  &om  responsi- 
bility for  trespasses  at  sea,  beyond  the  amoimt  of  the  security  they 
may  have  given,  unless  they  were  accomplices  in  the  tort.  The 
English  statute  of  7  €teo.  U.  c.  15  is  to  the  same  effect,  in  respect 


thereafter  enter  into  any  arrangement  in  regard  to  the  application  of  the  right  of  nen- 
tralB  in  time  of  war,  which  did  not  comprise  all  the  four  principles  of  the  declaration. 

The  French  government  communicated  this  declaration  to  the  government  of  the 
United  States,  in  order  to  obtain  its  assent  thereto.  Bat  the  United  States  refused  to 
adopt  the  declaration,  unless  the  first  principle  of  the  declaration  should  be  amended 
by  adding  thereto  these  words  :  "And  that  the  private 4>ropert7  of  the  subjects  or  citi- 
nns  of  a  belligerent  on  the  high  seas  shall  be  exempted  from  seizure  by  public  armed 
vessels  of  the  other  belligerent,  except  it  be  contraband."  The  United  States  govern- 
ment considered,  that,  if  the  first  principle  of  the  declaration  were  adopted  without  the 
proposed  amendment,  the  states  which  kept  small  naval  forces  would  be  at  the  mercy 
of  those  which  would  adopt  the  policy  and  have  the  means  of  keeping  up  large  navies. 
See  Despatch  of  Mr.  Marcy  to  the  Count  de  Sartiges,  of  July  28th,  1856.  Not  only  the 
United  States,  but  Spain  and  Mexico  also  refused  their  consent ;  and  so  far  as  these 
powers  are  concerned,  privateering  —  that  is,  the  employment  of  private  cruisers  com- 
missioned by  the  state  —  is  still  a  perfecdy  legitimate  mode  of  warfare.  Roman  Law 
by  Lord  Mackenzie  (ed.  1862),  58. 

The  French  Minister  of  Foreign  Affairs  made  a  report  to  the  Emperor  of  the 
French,  that,  besides  the  states  represented  at  the  Congress  of  Paris,  the  following  gov- 
ernments had  declared  their  intention  to  adhere  to  the  four  principles  of  the  declara- 
tion :  Baden,  Bavaria,  Belgium,  Brazil,  Duchy  of  Brunswick,  Chili,  the  Aigentine 
Confederation,  the  Germanic  Confederation,  Denmark,  the  Two  Sicilies,  Ecuador,  the 
Roman  States,  Greece,  Gautemela,  Hayti,  Hamburg,  Hanover,  the  Two  Hesses,  Lu- 
beck,  Mccklenburg^Strelitz,  Mecklenburg-Schwerin,  Nassau,  Oldenburg,  Parma,  Hol- 
land, Pern,  Portugal,  Saxony,  Saxe-Altenbnrg,  Saxe-Cobnrg^Qotha,  Saxe-Meiningen, 
Saxe  -Weimar,  Sweden,  Switzerland,  Tuscany,  and  Wnrtemberg.  See  the  Report  in 
the  London  Times  for  July  17, 1858. 

(6)  Q.  J.  Pub.  b.  1,  c  19. 

(a)  Code  de  Commerce,  art.  217. 
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to  embezzlements  in  the  merchfuits'  service.  It  limits  the  respon- 
sibility to  the  amount  of  the  vessel  and  freight,  but  it  does  not 
apply  to  privateers  in  time  of  war ;  and  where  there  is  no  posi- 
tive local  law  on  the  subject,  (and  there  is  none  with  us,)  the 
general  principle  is,  that  the  liability  is  commensurate  with  the 
injury.  This  was  the  rule,  as  declared  by  the  Supreme  Oourt  of 
the  United  States,  in  Del  Col  t.  Arnold  ;  (5)  and  though  that  case 
has  since  been  shaken  as  to  other  points,  (<?}  it  has  not  been  dis- 
turbed as  to  the  point  before  us.  We  may,  therefore,  consider  it 
to  be  a  settled  rule  of  law  and  equity,  that  the  measure  of  dan^ 
ages  is  the  value  of  the  property  unlawfully  injured  or  destroyed, 
and  that  each  individual  owner  is  responsible  for  the  entire  damr 
ages,  and  not  ratably  pv)  taido.  ((2) 

Yattel  admits,  («)  that  an  individual  may,  with  a  safe  con- 
science, serve  his  country  by  fitting  out  privateers ;  but  he  holds 
it  to  be  inexcusable  and  base  to  take  a  commission  from  a  foreign 

prince  to  prey  upon  the  subjects  of  a  state  in  amity  with  his 
*  100   native  country.    The  laws  of  the  United  *  States  have  made 

ample  provision  on  this  subject,  and  they  may  be  considered 
as  in  affirmance  of  the  law  of  nations,  and  as  prescribing  specific 
punishment  for  acts  which  were  before  unlawful,  (a)  An  act  of 
Congress  prohibits  citizens  io  accent,  within  the  jurisdiction  of  the 
United  States,  a  commission,  or  for  any  person  not  transiently 
within  the  United  States,  to  consent  to  be  retained  or  enlisted,  to 
serve  a  foreign  state  in  war,  against  a  government  in  amity  with 
us.  It  likewise  prohibits  American  citizens  from  being  concerned, 
without  the  limits  of  the  United  States,  in  fitting  out,  or  otherwise 
assisting,  any  private  vessel  of  war,  to  cruise  against  the  subjects 
of  friendly  powers,  (i)     Similar  prohibitions  are  contained  in  the 

(6)  3  Dallas,  838. 

(c)  1  Wheaton,  259 ;  1  Paine  C.  C.  Ill,  to  the  aame  point 

(cO  The  Karaaan,  5  Rob.  Adm.  291 ;  The  Anna  Maria,  2  Wheaton,  327.  But  the 
owners  of  a  privateer  are  not  liable  ciriUj  beyond  the  security  given  by  law,  and  the 
loss  of  a  vessel,  for  finOvxH  acts  committed  by  the  officers  and  crew  of  the  privateer. 
They  are  only  liable,  by  the  maritime  law,  for  the  conduct  of  the  officers  and  crew, 
while  in  ihe  execution  of  the  bustneae  of  the  cruiae,  Dias  v.  Privateer  Revenge,  3  Wash. 
C.  C.  262.  The  New  York  scheme  (see  nq),  p.  98,  n.)  of  making  privateering  com- 
panies actnal  corporations  or  body  politic,  would  seem  to  exempt  the  members  from 
from  the  personal  responsibility  ordinarily  incident  to  the  owners  of  privateers. 

(«)  B.  3,  c.  15,  sec.  229. 

(a)  Talbot  v.  Janson,  3  Pallas,  133 ;  Brig  Alerta  v.  Bias  Moran,  9  Cranch,  359. 

(6)  Act  of  Congress  of  2(Hh  April,  1S18,  c.  83. 
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laws  of  other  countries  ;  (e)  and  the  French  ordinance  of  the  ma< 
rine  of  1681  treated  such  acts  as  piratical.  The  better  opinion  is, 
that  a  cruiser,  famished  with  commissions  from  two  different  pow- 
ers, is  liable  to  be  treated  as  a  pirate ;  for,  though  the  two  powers 
maj  be  allies,  yet  one  of  them  may  be  in  amity  with  a  state  with 
whom  the  other  is  at  war.  (ei)  In  the  various  treaties  between 
l^e  powers  of  Europe  in  the  last  two  centuries,  and  in  the  several 
treaties  between  the  United  States  and  France,  Holland,  Sweden, 
Prussia,  Great  Britain,  Spain,  Oolumbia,  Chili,  <&c.,  it  is  declared, 
that  no  subject  or  citizen  of  either  nation  shall  accept  a  commis- 
sion or  letter  of  marque,  to  assist  an  enemy  in  hostilities  against 
the  other,  imder  pain  of  being  treated  as  a  pirate. 

The  right  to  all  captures  vests  primarily  in  the  sovereign,  and 
no  individual  can  have  any  interest  in  a  prize,  whether 
made  by  a  public  or  private  armed  vessel,  but  what  he 
receives  *  under  the  grant  of  the  state.    This  is  a  general   *  101 
principle  of  public  jurisprudence,  bdlo  porta  cedunt  reipuib- 
Uc(By  and  the  distribution  of  the  proceeds  of  prizes  depends  upon 
the  regulations  of  each  state ;  and  unless  the  local  laws  have 
otherwise  provided,  the  prizes  vest  in  the  sovereign,  (a)     But 
the  general  practice,  under  the  laws  and  ordinances  of  the  bel- 
ligerent governments,  is,  to  distribute  the  proceeds  of  captured 
properly,  when  duly  passed  upon,  and  condemned  as  prize,  (and 
whether  captured  by  public  or  private  commissioned  vessels,) 
among  the  captors,  as  a  reward  for  bravery,  and  a  stimulus  to 
exertion.  (6) 

When  a  prize  is  taken  at  sea,  it  must  be  brought,  with  due  care, 
into  some  convenient  port,  for  adjudication  by  a  competent  court ; 

(e)  See  the  Austrian  Ordinance  of  Nentrality  of  Angnst  7, 1803,  art.  2,  3.  By  the 
law  of  Flymoath  Colony,  in  1682,  it  was  declared  to  be  felony  to  commit  hostilities  on 
the  high  seas,  under  the  flag  of  any  foreign  power,  upon  the  subjects  of  another  foreign 
power  in  amity  with  England.  Bailie's  Historical  Memoir,  vol.  ii.  part  4,  35.  The 
same  acts  were  declared  to  be  felony  by  a  law  of  the  Colony  of  New  York,  in  1699. 
Smith's  edition  of  the  Law*  of  the  Colony,  toI.  i.  25. 

(d)  Valin's  Comm.  torn.  ii.  235,  286 ;  Bynkershoek,  b.  1,  c.  17,  and  note  by  Dupon- 
cean  to  hia  translation,  p.  129 ;  Sir  L.  Jenkins's  Works,  714.    See  posf,  pp.  188,  191. 

(a)  Qrotius,  b.  3,  c.  6 ;  Yattel,  b.  3,  c.  9,  sec.  164 ;  The  Elsebe,  5  Rob.  Adm.  173 ; 
Home  V.  Earl  Camden,  2  H.  Blacks.  533.  At  common  law,  the  goods  taken  from 
an  enemy  belong  to  the  captor.  Finch's  Law,  28, 178 ;  12  Mod.  135 ;  1  Wils.  213.  See 
mfra,  p.  357. 

(6)  Lord  Loughborough,  1  H.  Blacks.  189-191 ;  Whcaton's  B.  yoL  ii.  App.  p.  7, 
note  Cy  and  p.  71. 
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though,  strictly  speaking,  as  between  the  belligerent  parties,  the 
title  passes,  and  is  vested  when  the  capture  is  complete,  and  that 
wafi  formerly  held  to  be  complete  and  perfect  when  the  battle  was 
over,  and  the  9pes  recuperandi  was  gone.  Voet,  in  his  Commen- 
taries upon  the  Pandects,  (c)  and  the  authors  he  refers  to,  main- 
tain with  great  strength,  as  Lord  Mansfield  observes  in  O-oss  v. 
Wither9y  (d)  that  occupation,  of  itself,  transferred  the  title  to  the 
captor,  per  solam  oecupatianem  dominium  prcedx  hostibus  (icquiri. 
The  question  never  arises  but  betwec^n  the  original  owner  and  a 
neutral  purchasing  from  the  captor,  and  between  the  original 
owner  and  a  recaptor.  If  a  captured  ship  escapes  from  the 
captor,  or  is  retaken,  or  if  the  owner  ransoms  her,  his  property 
is  thereby  revested.  But  if  neither  of  these  events  happen,  the 
question  as  to  the  change  of  title  is  open  to  dispute,  and  many 

arbitrary  lines  have  been  drawn,  partly  from  policy,  to  pre- 
*  102  vent  too  easy  dispositions  of  the  property  to  neutrals  *  and 

partly  from  equity,  to  extend  the  ju%  poBUimimi  in  favor  of 
the  owner.  Grotius,  (a)  and  many  other  writers,  and  some  marine 
ordiaances,  as  those  of  Louis  XIY.  and  of  Congress  during  the 
American  war,  (()  made  twenty-four  hours'  quiet  possession  by  tlie 
enemy  the  test  of  title  by  capture.  Bynkershoek  (ji)  says  that 
such  a  rule  is  repugnant  to  the  laws  and  customs  of  Holland ; 
and  he  insists,  that  a  firm  possession,  at  any  time,  vests  the  prop- 
erty in  the  captor,  and  that  ships  and  goods  brought  iif^a  prcesidia, 
do  most  clearly  change  the  property.  But  by  the  modem  usage  of 
nations,  neither  the  twenty-four  hours'  possession,  nor  the  bring- 
ing the  prize  irifra  prcendia^  is  sufficient  to  change  the  property 
in  the  case  of  a  maritime  capture.  A  judicial  inquiry  must  pass 
upon  the  case,  and  the  present  enlightened  practice  of  commercial 
nations  has  subjected  all  such  captures  to  the  scrutiny  of  judicial 
tribunals,  as  the  only  sure  way  to  furnish  due  proof  that  the  seizr 
ure  was  lawful.  The  property  is  not  changed  in  favor  of  a  neutral 
vendee  or  recaptor,  so  as  to  bar  the  original  owner,  until  a  regular 
sentence  of  condemnation  has  been  pronounced  by  some  court  of 


(c)  Tom.  ii.  p.  1165. 
{d)  2  Burr.  683. 
(a)  B.  3,  c  6. 

(6)  Valin,  lib.  3,  tit  9,  art.  8 ;  Journals  of  the  CoDfSBderation  Congreu,  March  87tli, 
1781,  ToL  yii.  p.  59. 
(c)  Q.  J.  Pab.  b.  1,  c  4  and  5 ;  Martens'a  Svanmarj,  b.  8,  c.  8,  Bee.  11,  8.  P. 
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competent  jurisdiction,  belonging  to  the  sovereign  of  the  captor ;  ^ 
and  the  purchaser  must  be  able  to  show  documentary  evidence  of 
that  fact,  to  support  his  title.  Until  the  capture  becomes  invested 
with  the  character  of  prize  by  a  sentence  of  condemnation,  the  right 
of  property  is  in  abeyance,  or  in  a  state  of  legal  sequestration.  It 
cannot  be  alienated  or  disposed  of,  but  the  po8sessi<m  of  it  by  the 
government  of  the  captor  is  a  trust  for  the  benefit  of  those  who 
may  be  iQtimately  entitled.  This  salutary  rule,  and  one  so  neces- 
sary to  check  irregular  conduct  and  individual  outn^,  has 
been  long  established  in  the  English  admiralty,  (^d)  *  and  it  *  103 
is  now  everywhere  recognized  as  the  law  and  practice  of 
nations,  (a) 

The  condemnation  must  be  pronounced  by  a  prize  court  of  the 
government  of  the  captor  sitting  either  in  the  country  of  the  cap- 
tor or  of  his  ally.  The  prize  court  of  an  ally  cannot  condemn. 
Prize  or  no  prize,  is  a  question  belonging  exclusively  to  the  courts 
of  the  country  of  the  captor.  The  reason  of  this  rule  is  said  to 
be,  (()  that  the  sovereign  of  the  captors  has  a  right  to  inspect  their 
behavior,  for  he  is  answerable  to  other  states  for  the  acts  of  the 
captor.  The  prize  court  of  the  captor  may  sit  in  the  territory  of 
the  ally,  but  it  is  not  lawful  for  such  a  court  to  act  in  a  neutral 
territory.    Neutral  ports  are  not  intended  to  be  auxiliary  to  the 


(d)  Carth.  423 ;  10  Mod.  79 ;  12  Mod.  143 ;  2  Burr.  694;  3  Bob.  Adm.  97,  in  notu; 
1  Bob.  Adm.  139. 

(a)  The  Slad  Oyen,  1  Bob.  Adm.  135 ;  The  Hemick  and  Maria,  4  Bob.  Adm.  45 ; 
Yattd,  b.  3,  c.  15,  sec  216 ;  Heineocii  Opera,  edit.  Geneva,  1744,  torn.  ii.  310,  360 ;  5 
Bob.  Adm.  294 ;  Dong.  591 ;  8  Cranch,  226 ;  4  Wheaton,  298 ;  6  Tannt.  25 ;  2  Dallas, 
1,  2,  4.  Erery  court  has  the  right  to  inquire  into  the  competency  of  the  jurisdiction 
of  a  foreign  court  to  condemn  captured  property,  and  if  it  has  none,  the  sentence  is 
nan.  The  consul  of  a  beDigerent  in  a  neutral  country  has  no  power  to  condemn 
prizes.  See  cases,  Abbot  on  Shipping,  5th  Amer.  edit.,  Boston,  1846,  pp.  30-32. 
But  a  prize  carried  into  the  country  of  an  ally  may  be  condemned  there,  and  eren  by  a 
consul  belonging  to  the  country  of  the  captors.    Id.  p.  33. 

(6)  Butherforth's  Institutes,  b.  2,  c.  9. 

1  By  the  first  section  of  the  third  article  of  the  Constitution,  a  court  can  be  erected 
only  by  act  of  Congress.  Therefore,  a  chaplain  of  the  navy,  commissioned  by  the  Presi- 
dent to  exercise  admiralty  jurisdiction,  was  not  invested  with  competent  judicial 
authority  to  determine  a  question  of  prize.  Jecker  v.  Montgomery,  13  How.  U.  S. 
498. 

Where  a  captor  has  exercised  prudence  and  good  fidth,  he  will  not  be  held  guilty  of 
misconduct  in  omitting  to  send  home  his  prize  for  adjudication.    Jecker  v.  Montgom- 
erjr,  18  How.  tr«  S.  110 ;  Fay  v,  Montgomeiy,  1  Curtis  C.  C.  266. 
TOL«  I.  10 
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operations  of  the  power  at  war ;  and  the  law  of  nations  has  clearlj 
ordained,  tiiat  a  prize  coart  of  a  belligerent  captor  cannot  exerdse 
jurisdiction  in  a  neutral  country.  This  prohibition  rests  not 
merely  on  the  unfitness  and  danger  of  making  neutral  ports  the 
theatre  of  hostile  proceedings,  but  it  stands  on  the  ground  of  the 
usage  of  nations,  (c) 

It  was  for  some  time  supposed  that  a  prize  court,  though  sitting 
in  the  country  of  its  own  sovereign,  or  of  his  ally,  had  no  juris- 
diction over  prizes  lying  in  a  neutral  port,  because  the  court 
wanted  that  possession  which  was  deemed  essential  to  the  exercise 
of  a  jurisdiction  in  a  proceeding  in  rem.  The  principle  was  ad- 
mitted to  be  correct  by  Sir  William  Scott,  in  the  case  of 
*  104  The  Hmrick  and  Maria^  {d)  and  he  acted  *  upon  it  in  a 
prior  case,  (a)  But  he  considered  that  the  English  admi- 
ralty had  gone  too  far,  in  supporting  condemnations  in  England, 
of  prizes  abroad  in  a  neutral  port,  to  permit  him  to  recall  the 
vicious  practice  of  the  court  to  the  acknowledged  principle ;  and 
the  English  rule  is  now  definitively  settied,  agreeably  to  the  old 
usage  and  the  practice  of  other  nations.  The  Supreme  Court  of 
the  United  States  has  followed  the  English  rule,  and  it  has  held 
valid  the  condenmations,  by  a  belligerent  court,  of  prizes  carried 
into  a  neutral  port,  and  remaining  there.  This  was  deemed  the 
most  convenient  practice  for  neutrals,  as  well  as  for  the  parties  at 
war ;  and  though  the  prize  was  in  fact  within  a  neutral  jurisdic- 
tion, it  was  still  to  be  deemed  imder  the  control,  or  9vh  potestate^ 
of  the  captor.  (6) 

Sometimes  circumstances  will  not  permit  property  captured  at 

sea  to  be  sent  into  port ;  and  the  captor,  in  such  cases, 

may  either  destroy  it,  or  permit  the  original  owner  to 

ransom  it.    It  was  formerly  the  general  custom  to  redeem  prop- 

(c)  Glass  v.  The  Sloop  Betsey,  8  Dallas,  6;  The  flad  Oyen,  1  Bob.  Adm.  135; 
Harelock  v.  Bockwood,  8  Tenn  Bep.  268 ;  Oddj  v,  Bovill,  2  East,  475 ;  Answer  to  the 
Prnssian  Memorial,  1753;  L'Inyincible,  1  VHieaton,  238;  The  Estrella^  4  Wheaton, 
298 ;  The  Comet,  5  Bob.  Adm.  285 ;  The  Victoria,  Edw.  Adm.  97. 

(d)  4  Bob.  Adm.  43. 

(a)  Note  to  the  case  of  The  Herstdder,  1  Bob.  Adm.  100,  Philadelphia  edit  1810. 

(h)  6  Bob.  Adm.  138 ;  note  to  the  case  of  The  Schooner  Sophie ;  Smart  v,  WoU^  3 
Term  Bep.  283 ;  Bynk.  by  Daponcean,  p.  38,  note ;  Hudson  v.  Gnestier,  4  Cranch,  293 ; 
Williams  v.  Armroyd,  7  Cranch,  423.  In  the  treaty  between  the  United  States  and 
the  Bepnblic  of  Colombia,  in  1825,  art.  21,  and  of  Chili,  in  1832,  art.  21,  it  was  agreed, 
that  the  established  courts  for  prize  causes  in  the  country  to  which  the  prize  may  be 
conducted,  should  alone  take  cognizance  of  them. 


LECT.  v.]  OF  THE  LAW  OP  NATIONS.  Ill 

erty  from  the  hands  of  the  enemy  by  ransom ;  and  the  contract  is 
undoubtedly  valid,  when  municipal  regulations  do  not  intervene. 
It  is  now  but  little  known  in  the  conmiercial  law  of  England,  for 
several  statutes  in  the  reign  of  Qeo.  III.  absolutely  prohibited  to 
British  subjects  the  privilege  of  ransom  of  property  captured  at 
sea,  unless  in  a  case  of  extreme  necessity,  to  be  judged  of  by  the 
court  of  admiralty,  (c)  A  ransom  bill,  when  not  locally  pro- 
hibited, is  a  war  contract,  protected  by  good  faith  and  the  law 
of  nations;  and  notwithstanding  that  the  contract  is  consid- 
ered in  England  as  tending  to  relax  the  energy  of  war,  and 
*  deprive  cruisers  of  the  chance  of  recapture,  it  is,  in  many  *  105 
views,  highly  reasonable  and  humane.  Other  maritime 
nations  regard  ransoms  as  binding,  and  to  be  classed  among  the 
few  legitimate  cammereia  beUL  They  have  never  been  prohibited 
in  this  country ;  and  the  act  of  Congress  of  August  2, 1813,  inter- 
dicting the  use  of  British  licenses  or  passes,  did  not  apply  to  the 
contract  of  ransom,  (a) 

The  effect  of  a  ransom  is  equivalent  to  a  safe-conduct  granted 
by  the  authority  of  the  state  to  which  the  captor  belongs,  and  it 
binds  the  conmianders  of  other  cruisers  to  respect  the  safe^^nduct 
thus  given;  and  under  the  implied  obligation  of  the  treaty  of 
alliance,  it  binds  equally  the  cruisers  of  the  allies  of  the  captor's 
country.  (6)  From  the  very  nature  of  the  connection  between 
allies,  their  compacts  with  the  conmion  enemy  must  bind  each 
other,  when  they  tend  to  accomplish  the  objects  of  the  alliance. 
If  they  did  not,  the  ally  would  reap  all  the  fruits  of  the  compact, 
without  being  subject  to  the  terms  and  conditions  of  it ;  and  the 
enemy  with  whom  the  agreement  was  made  woiQd  be  exposed,  in 
regard  to  the  ally,  to  all  the  disadvantages  of  it,  without  partici- 
pating in  the  stipulated  benefits.  Such  an  inequality  of  obligation 
is  contrary  to  every  principle  of  reason  and  justice,  {c) 

The  safe-conduct  implied  in  a  ransom  bill  requires  that  the 
vessel  should  be  found  within  the  course  prescribed,  and  within 
the  time  limited  by  the  contract,  unless  forced  out  of  her  course 

(c)  Chittj  Comm.  Lair,  428. 

(a)  Azimi  on  Maritime  Law,  c.  4,  art  6 ;  1  Emerigon,  c.  12,  see.  21 ;  2  Yalin, 
art.  66,  p.  149 ;  Le  Guidcm,  c.  6,  art.  2 ;  GrotiuB,  b.  3,  c.  19 ;  Qoodrich  v.  Gordon,  15 
JohoB.  6. 

(6)  Miller  v.  The  Resolution,  2  Dallas,  15. 

(e)  MiUer  r.  The  Resolution,  2  Dallas,  15 ;  Pothier,  Traits  dn  Droit  de  Fropri^t^ 
No.  134. 
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by  stress  of  weather,  or  anavoidable  necessity.  (<2)    If  the  vessel 

ransomed  perishes  by  a  peril  of  the  sea,  before  arrival  in  port,  the 

ransom  is,  neveitheless,  due,  for  the  captor  has  not  insured 

*  106    the  prize  against  the  perils  *  of  the  sea,  but  only  against 

recapture  by  cruisers  of  his  own  nation,  or  of  the  allies  of 
his  coimtry.  If  there  should  be  a  stipulation  in  the  ransom  con- 
tract, that  the  ransom  should  not  be  due  if  the  vessel  was  lost  by 
sea  perils,  the  provision  ought  to  be  limited  to  total  losses  by  ship- 
wreck, and  not  to  mere  stranding,  which  might  lead  to  frauds,  in 
order  to  save  the  cargo  at  the  expense  of  the  ship,  (a) 

If  the  vessels  should  be  recaptured,  out  of  the  route  prescribed 
by  the  contract  for  her  return,  or  after  the  time  allowed  for  her 
return,  and  be  adjudged  lawful  prize,  it  has  been  made  a  question 
whether  the  debtors  of  the  ransom  are  discharged  from  their  con- 
tract. Yalin  {b)  says,  that,  according  to  the  constant  practice, 
the  debtors  are  discharged  in  such  case,  and  the  price  of  the  ran- 
som is  deducted  from  the  proceeds  of  the  prize,  and  given  to  the 
first  captor,  and  the  residue  goes  to  the  second  taker.  So,  if  the 
captor  himself  should  afterwards  be  taken  by  an  enemy's  cruiser, 
together  with  his  ransom  bill,  the  ransom  becomes  part  of  the  law- 
ful conquest  of  the  enemy,  and  the  debtors  of  the  ransom  are, 
consequently,  discharged  from  the  contract  imder  the  ransom 
biU.  {c) 

In  the  case  of  Ricord  v.  Bettenkamy  {d)  an  English  vessel  was 
captured  by  a  French  privateer,  in  the  war  of  1756,  and  ransomed, 
and  a  hostage  given  as  a  security  for  the  payment  of  the  ransom 
bill.  The  hostage  died  while  in  possession  of  the  French,  and  it 
was  made  a  question  in  the  E.  B.,  in  a  suit  brought  upon  the  ran- 
som bill  after  the  peace,  whether  the  death  of  the  hostage  dis- 
charged the  contract,  and  whether  the  alien  could  sue  on  the 
ransom  bill  in  the  English  courts.  It.  was  shown,  that  such  a 
contract  was  valid  among  the  other  nations  of  Europe,  and  that 
the  owner  of  the  bill  was  entitled  to  sue  upon  it,  and  that  it  was 
not  discharged  by  the  death  of  the  hostage,  who  was  taken 

*  107    as  a  mere  collateral  *  security,  and  the  plaintiff  was,  ao- 

{d)  Fothier,  Trait^  dn  Proit  de  Propri^t^,  Nos.  134, 185. 
(a)  Fothier,  Traits  de  Propri^t^,  No.  138. 
(h)  Ord.  des  Prises,  art.  19. 

(c)  Pothier,  Ibid.  Nos.  139, 140. 

(d)  3  Bnrr.  1734. 
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cordingly,  allowed  to  recover.  But  it  has  been  since  decided, 
and  it  is  now  understood  to  be  the  law,  that,  during  war,  and 
while  the  character  of  alien  enemy  continues,  no  suit  will  lie  in 
the  British  courts  by  the  enemy,  in  proper  person,  on  a  ransom 
bill,  notwithstanding  it  is  a  contract  arising  jure  heUi.  {a)  The 
remedy  to  enforce  payment  of  the  ransom  bUl,  for  the  benefit  of 
the  enemy  captor,  is  by  an  action  by  the  imprisoned  hostage,  in 
the  courts  of  his  own  coxmtry,  for  the  recovery  of  his  freedom. 
This  severe  technical  objection  would  seem  to  be  peculiar  to  the 
British  courts,  for  it  was  shown,  in  the  case  of  Rieord  v.  Betten- 
ham,  to  be  the  practice  in  France  and  Holland  to  sustain  such 
actions  by  the  owner  of  the  ransomed  contract.  Lord  Mansfield 
considered  the  contract  as  worthy  to  be  sustained  by  sound  mo- 
rality and  good  policy,  and  as  governed  by  the  law  of  nations  and 
the  eternal  rules  of  justice,  (b)  The  practice  in  France,  (c)  when 
a  French  vessel  has  been  ransomed,  and  a  hostage  given  to  the 
enemy,  is  for  the  officers  of  the  admiralty  to  seize  the  vessel  and 
her  cargo,  on  her  return  to  port,  in  order  to  compel  the  owners 
to  pay  the  ransom  debt,  and  relieve  the  hostage:  and  this  is  a 
course  dictated  by  a  prompt  and  liberal  sense  of  justice. 
.  The  recapture  of  the  ransom  bill,  according  to  Yalin,  (d)  puts 
an  end  to  the  claim  of  the  captor.  He  may  be  deprived  of  the 
entire  benefit  of  his  prize,  as  well  as  of  the  ransom  bill,  either  by 
recapture  or  rescue,  and  the  questions  arising  on  them  lead  to  the 
consideration  of  postliminy  and  salvage.  Upon  recapture  from 
pirates,  the  property  is  to  be  restored  to  the  owner,  on  the  allow- 
ance of  a  reasonable  compensation  to  the  retaker,  in  the 
nature  of  salvage ;  for  it  *  is  a  principle  of  the  law  of  na-  *  108 
tions,  that  a  capture  by  pirates  does  not,  like  a  capture  by 
an  enemy  in  solemn  war,  change  the  title,  or  devest  the  original 
owner  of  his  right  to  the  property,  and  it  does  not  require  the  doc- 
trine of  postliminy  to  restore  it.  (a).  In  France,  property  may  be 
reclaimed  by  the  owner  within  a  year  and  a  day ;  (()  but  in  some 
other  countries  (and  Grotius  mentions  Spain  and  Venice)  the  rule 

(a)  Anthon  v.  Fisher,  Doug.  649,  note ;  The  Hoop,  1  Boh.  Adm.  196. 
{b)  Coma  V,  Blackhnnie,  Dong.  641. 

(c)  Pothier,  Traits  de  Fropri^t^,  No.  144. 

(d)  Tom.  ii.  lir.  3,  tit  9,  art.  19. 

(a)  Grotiiis,  h.  3,  c.  9,  sec.  16, 17 ;  Bjmk.  Q.  J.  Puh.  h.  1,  c  15  and  17. 

(b)  Yfllin's  Comm.  torn.  ii.  261. 

10* 
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formerly  was,  that  the  whole  property  recaptured  from  pirates 
went  to  the  retaker,  and  this  rule  was  founded  on  the  considerar 
tion  of  the  desperate  nature  of  the  recovery. 
The  juB  postUminii  was  a  fiction  of  the  Roman  law,  by  which 
jm  poBtu-  persons  or  things  taken  by  the  enemy  were  restored  to 
Binu.  their  former  state  upon  coming  again  under  the  power 
of  the  nation  to  which  they  formerly  belonged.  Poittiminivrnfingit 
eum  qui  captus  estj  in  eivitate  %emperfm%w.  (e)  It  is  a  right  recog- 
nized by  the  la.w  of  nations,  and  contributes  essentially  to  mitigate 
the  calamities  of  war.  When,  therefore,  property  taken  by  the 
enemy  is  either  reeaptured  or  rescued  from  him,  by  the  fellow- 
subjects  or  allies  of  the  original  owner,  it  does  not  become  the 
property  of  the  recaptor  or  rescuer,  as  if  it  had  been  a  new  prize, 
but  it  is  restored  to  the  original  owner,  by  right  of  postliminy, 
upon  certain  terms.  Movables  are  not  entitied,  by  the  strict  rules 
of  the  law  of  nations,  to  the  full  benefit  of  postliminy,  unless 
retaken  from  the  enemy  promptly  after  the  capture,  for  then  the 
original  owner  neitiier  finds  a  difficulty  in  recognizing  his  effects, 
nor  is  presumed  to  have  relinquished  them.  Real  property  is 
easily  identified,  and  therefore  more  completely  within  the  right 
of  postliminy ;  and  the  reason  for  a  stricter  limitation  of  it  in 
respect  to  personal  property  arises  from  its  transitory  nature,  and 
the  difficulty  of  identifying  it,  and  the  consequent  presumption 

that  the  original  owner  had  abandoned  the  hope  of  re- 
*109    covery.  (<i)    *This  right  does  not  take  effect  in  neutral 

countries,  because  the  neutral  nation  is  botmd  to  consider 
the  war  on  each  side  as  equally  just,  so  far  as  relates  to  its  effects, 
and  to  look  upon  every  acquisition  made  by  either  party  as  a 
lawful  acquisition ;  with  the  exception  of  cases  where  the  capture 
itself  is  an  infHngement  of  the  jurisdiction  or  rights  of  the  neutral 
power,  (a)  If  one  party  was  allowed,  in  a  neutral  territory,  to 
enjoy  the  right  of  claiming  goods  taken  by  the  other,  it  would  be 
a  departure  from  the  duty  of  neutrality.  The  right  of  postliminy 
takes  place,  therefore,  only  within  the  territories  of  the  nation  of 
the  captors,  or  of  its  ally ;  (i)  and  if  a  prize  be  brought  into  a 

(c)  Inst.  1, 12,  5. 
(J)  Vattel,  b.  8,  c.  14,  sec.  209. 

(a)  M'Donongh  v.  Daxmery,  3  Dallai,  1S8, 198 ;  The  Josete  Segunda,  5  WheAlon, 
388,  358.    See  also,  jM>f,  p.  121. 
(6)  Yattd,  b.  3,  c.  14,  sec.  207,  208. 
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neutral  port  by  the  captors,  it  docs  not  return  to  the  former  owner 
by  the  law  of  postliminy,  because  neutrals  are  boimd  to  take 
notice  of  the  military  right  which  possession  gives,  and  which  is 
the  only  evidence  of  right  acquired  by  military  force,  as  contradis- 
tinguished from  civil  rights  and  titles.  They  are  bound  to  take 
the  fact  for  the  law.  Strictly  speaking,  there  is  no  such  thing  as 
■a  marine  tort  between  belligerents.  All  captures  are  to  be  deemed 
lawful,  and  they  have  never  been  held  within  the  cognizance  of 
the  prize  tribunals  of  neutral  nations.  (<?)  With  respect  to  per- 
sons, the  right  of  postliminy  takes  place  even  in  a  neutral  coun- 
try ;  so  that  if  a  captor  brings  his  prisoners  into  a  neutral  port,  he 
may,  perhaps,  confine  them  on  board  his  ship,  as  being,  by  fiction 
of  law,  part  of  the  territory  of  his  sovereign,  but  he  has  no  control 
over  them  on  shore,  (d) 

*  In  respect  to  real  property,  the  acquisition  by  the  con-  *  110 
qneror  is  not  fully  consummated  xmtil  confirmed  by  the 
treaty  of  peace,  or  by  the  entire  submission  or  destruction  of  the 
state  to  which  it  belonged,  (a)  If  it  be  recovered  by  the  original 
sovereign,  it  returns  to  the  former  proprietor,  notwithstanding  it 
may,  in  the  mean  time,  have  been  tranrferred  by  purchase.  The 
porchafler  is  understood  to  have  taken  the  property  at  the  hazard 
of  a  recovery  or  reconquest  before  the  end  of  the  war.  But  if  the 
real  property,  as  a  town  or  portion  of  the  territory,  for  instance, 
be  oeded  to  the  conqueror  by  the  treaty  of  peace,  the  right  of  post- 
liminy is  gone  forever,  and  a  previous  alienation  by  the  conqueror 
would  be  valid,  (ft) 

In  a  land  war,  movable  property,  after  it  has  been  in  complete 
possession  of  the  enemy  for  twenty-four  hours,  (and  which  goes  by 
the  name  of  booty  and  not  prize,)  becomes  absolutely  his,  without 
any  right  of  postliminy  in  favor  of  the  original  owner ;  and  much 
more  ought  this  species  of  property  to  be  protected  from  the  opeiv 
ation  of  the  rule  of  postliminy,  when  it  has  not  only  passed  into 

(e)  L'Amitted  de  Bnct,  5  Wlieaton,  890. 

(d)  Yattely  b.  S,  c.  7,  sec  13S ;  Bynk.  by  Dnponoean,  pp.  116, 117,  notee ;  Avstriao 
Ord.  of  Neutrality,  August  7th,  1803,  art  19.  By  one  of  the  proyisions  of  a  commer- 
eial  trea^  between  Carthage  and  Rome,  in  the  earliest  period  of  the  Roman  republic, 
soon  after  the  expulsion  of  Tarquin,  it  was  stipulated,  that  if  either  party  should  bring 
into  the  ports  of  the  other  prisoners  taken  from  an  ally,  the  prisoners  might  be  re- 
claimed and  set  free.    Polybius,  b.  3,  c.  3. 

(a)  Puff.  Droit  de  la  Nature  par  Barbeyrac,  liy.  8,  c.  6,  sec.  SO. 

(b)  Yattd,  b.  8,  c.  14,  sec.  213 ;  Martens,  b.  8,  c.  3,  sec  11, 12. 
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the  complete  possession  of  the  enemy,  but  been  band  fide  trans- 
ferred to  a  neutral.  Bj  the  ancient  and  strict  doctrine  of  the  laur 
of  nations,  captures  at  sea  fell  under  the  same  rule  as  other  moY- 
able  property  taken  on  land ;  and  goods  so  taken  were  not  recor- 
erable  by  the  original  owner  from  the  rescuer  or  retaker.  But 
the  municipal  regulations  of  most  states  have  softened  the  rigor  of 
the  law  of  nations  on  this  point,  by  an  equitable  extension  of  the 
right  of  postliminy,  as  against  a  recaption  by  their  own  subjects. 
The  ordinances  of  seyeral  of  the  continental  powers  confined  the 
right  of  restoration,  on  recaption,  to  cases  where  the  prop- 
*111  erty  *had  not  been  in  possession  of  the  enemy  above 
twenty-four  hours.  This  was  the  rule  of  the  French  ordi 
nance  of  1681 ;  (a)  but  now  the  right  is  everywhere  xinderstood  to 
continue  until  sentence  of  condemnation,  and  no  longer. 

It  is  also  a  rule  on  this  subject,  that  if  a  treaty  of  peace  makes 
no  particular  provisions  relative  to  captured  property,  it  remains 
in  the  same  condition  in  which  the  treaty  finds  it,  and  it  is  tacitly 
conceded  to  the  possessor.  The  right  of  postliminy  no  longer  ex- 
ists, after  the  conclusion  of  the  peace.  It  is  a  right  which  belongs 
exclusively  to  a  state  of  war,  (b)  and  therefore  a  transfer  to  a  neu- 
tral, before  the  peace,  even  without  a  judicial  sentence  of  condem- 
nation, is  valid,  if  there  has  been  no  recovery  or  recaption  before 
the  peace.  The  intervention  of  peace  cures  all  defects  of  title, 
and  vests  a  lawftil  possession  in  the  neutral,  equally  as  the  tide  of 
the  enemy  captor  himself  is  qtiieted  by  the  intervention  of  peace,  (c) 
The  title,  in  the  hands  of  such  a  neutral,  could  not  be  defeated  in 
favor  of  the  original  owner,  even  by  his  subsequentiy  becoming  an 
enemy.  It  would  only  be  liable,  with  his  otiier  property,  to  be 
seized  as  prize  of  war.  ((2) 

Every  power  is  obliged  to  conform  to  these  rules  of  the  law  of 
nations  relative  to  postiiminy,  where  the  interests  of  neutrals  are 
concerned.  But  in  cases  arising  between  its  own  subjects,  or  be- 
tween them  and  those  of  her  allies,  the  principle  may  undergo 
such  modifications  as  policy  dictates.  Thus,  by  several  English 
statutes,  the  maritime  right  of  postliminy,  as  among  English  sub- 
jects, subsists  to  the  end  of  the  war ;  and,  therefore^  ships  or  goods 

(a)  Liv.  8,  tit.  9.    Des  PriaoB,  art  8. 

(6)  Yattel,  b.  8,  c.  14,  sec.  216. 

(e)  Schooner  Sophie,  6  Bob.  Adm.  188. 

(d)  The  Porissima  Ck>nception,  6  Bob.  Adm.  45. 
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captured  at  sea  by  an  enemy,  and  retaken  at  any  period  during 
the  war,  and  whether  before  or  after  sentence  of  condemnation, 
iu*e  to  be  restored  to  the  original  proprietor,  on  securing  to  the 
recaptors  certain  rates  of  salvage,  as  a  compensation  or 
reward  *  for  the  service  they  have  performed,  (a)  The  *  112 
maritime  law  of  England  gives  the  benefit  of  this  lib- 
eral rule  of  restitution,  with  respect  to  the  recaptured  property 
of  her  own  subjects,  to  her  allies,  unless  it  appears  that  they  act 
on  a  less  liberal  principle,  and  then  it  treats  them  according  to 
their  own  measure  of  justice,  (b)  Great  Britain  seems  to  have  no 
fixed  rule  as  to  the  quantum  of  salvage  on  a  foreign  vessel  in  cases 
of  recapture,  and  the  rate  of  salvage  in  other  nations  of  Europe  is 
different,  as  allowed  by  different  nations,  (c)  The  allotment  of 
salvage,  on  recapture  or  rescue,  is  a  question  not  of  municipal  law 
merely,  except  as  to  the  particular  rates  of  it.  It  is  a  question  of 
they^M  gentium^  when  the  subjects  of  allies  or  neutral  states  claim 
the  benefit  of  the  recaption.  The  restitution  is  a  matter  not  of 
strict  right,  after  the  property  has  been  vested  in  the  enemy,  but 
one  of  favor  and  relaxation ;  and  the  belligerent  recaptor  has  a  right 
to  annex  a  reasonable  condition  to  his  liberality,  (d)  Neutral 
property,  retaken  from  the  enemy,  is  usually  restored,  without  the 
payment  of  any  salva^,  unless  &om  the  nature  of  the  case,  or  the 
usages  of  the  enemy,  there  is  a  probability  that  the  property  would 
have  been  condemned,  if  carried  into  the  enemy's  ports,  and  in 
that  case  a  reasonable  salvage  ought  to  be  allowed,  for  a  benefit 
has  been  conferred,  (e)  ^ 

The  United  States,  by  the  act  of  Congress  of  8d  March,  1800, 
directed  restoration  of  captured  property,  at  sea,  to  the  foreign 
and  friendly  owner,  on  the  payment  of  reasonable  salvage ;  but 
the  act  was  not  to  apply  when  the  property  had  been  condemned 


(a)  1  Chittj  on  Commercial  Law,  435. 
(h)  The  Santa  Cms,  1  Bob.  Adm.  49. 

(c)  Wheaton  on  Captores,  245,  246,  297 ;  Opinions  of  the  Attorneys-General,  vol.  i. 
435. 

(d)  The  Two  Friends,  1  Bob.  Adm.  271 ;  Marshall  on  Ins.  474 ;  Dong.  648. 

(e)  The  War  Onskan,  2  Bob.  Adm.  299 ;  The  Carlotta,  5  Bob.  Adm.  54. 

^  Though  private  property  may  be  taken  by  a  military  commander  fbr  public  use,  or 
to  prerent  its  falling  into  the  hands  of  the  enemy,  yet  the  danger  mnst  be  imminent, 
•nd  the  necessity  admitting  of  no  delay.  Mitchell  v.  Harmony,  1  Blatch.  C.  C.  549 ; 
8.  C.  13  How.  U.  8. 115. 
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as  prize  by  a  competent  court,  before  recapture;  nor  when  the 
fpreign  govemment  would  not  restore  the  goods  or  ressels  of  the 
citizens  of  the  United  States,  under  the  like  circumstances. 
*  113  The  statute  continued  *  the  ju9  posUimmii^  until  the  prop- 
erty was  devested  by  a  sentence  of  condemnation,  and  no 
longer ;  and  this  was  the  rule  adopted  in  the  English  courts,  be- 
fore the  extension  of  the  right  of  postliminy,  by  statutes,  in  the 
reigns  of  Geo.  IL  and  Geo.  III.  (a) 

(a)  Loid  MaoBfield,  %  But.  693, 1209 ;  L'Actif,  1  £dw.  Adm.  186. 
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LEOTURE   VI. 

OF  THE  GENERAL  BIGHTS  AND  DUTIES  OF  NEUTRAL  NATIONS. 

The  rights  and  duties  which  belong  to  a  state  of  neutrality 
(onu  a  very  interesting  title  in  the  code  of  international  law. 
They  ought  to  be  objects  of  particular  study  in  this  country,  inas- 
much as  it  is  our  true  policy  to  cherish  a  spirit  of  peace,  and  to 
keep  ourselves  free  from  those  political  connections  which  would 
tend  to  draw  us  into  the  vortex  of  European  contests.  A  nation 
that  maintains  a  firm  and  scrupulously  impartial  neutrality,  and 
commands  the  respect  of  all  other  nations  by  its  prudence,  justice, 
and  good  faith,  has  the  best  chance  to  preserve  unimpaired  the 
blessings  of  its  commerce,  the  freedom  of  its  institutions,  and  the 
prosperity  of  its  resources.  Belligerent  nations  are  interested  in 
the  support  of  the  just  rights  of  neutrals,  for  the  intercourse  which 
is  kept  up  by  means  of  their  commerce  contributes  greatly  to 
mitigate  the  evils  of  war.  The  public  law  of  Europe  has  estab- 
lished the  principle,  that,  in  time  of  war,  countries  not  parties  to 
the  war,  nor  interposing  in  it,  shall  not  be  materially  affected  by 
its  action ;  but  they  shall  be  permitted  to  carry  on  their  accus- 
tomed trade,  imder  the  few  necessary  restrictions  which  we  shall 
hereafter  consider. 

It  belongs  not  to  a  common  friend  to  judge  between  the  bel- 
ligerent parties,  or  to  determine  the  question  of  right     Heatmi 
between  them,  {b)    The  neutral  is  not  to  favor  one  of  partiaL 
them  *  to  the  detriment  of  the  other ;  and  it  is  an  essen-       *  116 
tiai  character  of  neutrality,  to  furnish  no  aids  to  one  party 
which  the  neutral  is  not  equally  ready  to  furnish  to  the  other,  (a) 
A  nation  which  would  be  admitted  to  the  privileges  of  neutrality, 


(h)  Bynk.  b.  1,  c  9 ;  Bnriamaqni,  vol.  ii.  part  4,  c.  5,  sec.  16, 17. 

(a)  Mr.  Manning,  after  referring  to  the  practice  of  former  times  on  the  snbject  of 
foreign  levies  in  neatral  conntries,  and  critically  examining  the  reasoning  of  Yattel, 
pudf  concludes  that  foreign  levies  may  not  be  allowed  to  one  belligerent,  while  re- 
flised  to  his  antagonist,  consistently  with  the  duties  of  neutrality,  unless  snch  an  exclu* 
BTe  privilege  was  granted  by  treaty  antecedent  to  the  war.  Manning's  Commentaries, 
p.  180. 


120  OF  THE  LAW  OF  NATIONS.  [PABT  I. 

must  perform  the  duties  it  enjoins.  Even  a  loan  of  money  to  one 
of  the  belligerent  parties  is  considered  to  l/O  a  violation  of  neutral- 
ity. (J)  A  fraudulent  neutrality  is  no  neutrality.  But  the  neu- 
tral duty  does  not  extend  so  far  as  to  prohibit  the  fulfilment  of 
antecedent  engagements,  which  may  be  kept  consistently  with  an 
exact  neutrality,  unless  they  go  so  far  as  to  require  the  neutral 
nation  to  become  an  associate  in  the  war.  (c)  K  a  nation  be  under 
a  previous  stipulation  made  in  time  of  peace,  to  furnish  a  given 
number  of  ships  or  troops  to  one  of  the  parties  at  war,  t^ie  con- 
tract may  be  complied  with,  and  the  state  of  peace  preserved,  ex- 
cept so  far  as  the  auxiliary  forces  are  concerned.  The  cantons  of 
Switzerland  have  been  accustomed  to  furnish  such  assistance  to 
the  other  European  powers.  In  1788,  Denmark  furnished  ships 
and  troops  to  Russia,  in  her  war  with  Sweden,  in  consequence  of 
a  previous  treaty  prescribing  the  amoimt ;  and  this  was  declared 
by  Denmark  to  be  an  act  consistent  with  a  spirit  of  amity  and 
commercial  intercourse  with  Sweden.  It  was  answered  by  the 
latter  in  her  counter  declaration,  that  though  she  could  not  recon- 
cile the  practice  with  the  law  of  nations,  yet  she  embraced  the 
Danish  declaration,  and  confined  her  hostility,  so  far  as  Denmark 
was  concerned,  to  the  Danish  auxiliaries  furnished  to  Russia,  (d) 
But,  if  a  neutral  power  be  imder  contract  to  furnish  succors  to 

one  party,  he  is  said  not  to  be  bound  if  his  ally  was  the 
*  117    aggressor ;  and  in  this  solitary  instance  the  *  neutral  may 

examine  into  the  merits  of  the  war,  so  far  as  to  see  whether 
the  cams  foederis  exists,  (a)    An  inquiry  of  this  kind,  instituted 


(6)  Mr.  Pickering'8  Letter  to  Messrs.  Pinckney,  Marshall,  and  Oeny,  2d  of  March^ 
1798.  In  Dewntz  v.  Hendricks,  9  Moore  C.  B.  586 ;  S.  C.  2  Bing.  314,  it  was  held  to 
he  contrary  to  the  law  of  nations  for  persons  residing  in  Bngland  to  enter  into  engage- 
ments to  raise  money,  by  way  of  loaft,  for  the  purpose  of  supporting  subjects  of  a 
foreign  state  in  arms  against  a  goyemment  in  friendship  with  England,  and  no  right 
of  action  attached  upon  any  such  contract.^ 

(c)  Yattel,  b.  3,  c.  6,  sec.  99, 100, 101 ;  lb.  c.  7,  sec.  104, 105 ;  Martens's  Summary, 
b.  8,  c.  5,  sec  9 ;  Mr.  Jefierson's  Letter  to  Mr.  Pinckney,  September  7tfa,  1793. 

{d)  New  Ann.  Beg.  for  1788,  tit.  Public  Papers,  p.  99. 

(a)  Bynk.  Q.  J.  Pub.  b.  1,  c.  9 ;  Yattel,  b.  2,  c  12,  sec.  168. 

« 

^  The  Court  of  Chancery  at  the  suit  of  a  friendly  foreign  soTereign  will  restrain  the 
manufacture  in  England  of  paper  money  to  be  used  in  aid  of  rebellion  and  hostility  to 
such  soyereign.  Such  manufacture  is  an  offence  against  the  law  of  nations.  Emperor 
of  Austria  V.  Kossuth,  2  Giff.  628.  See  also  Thomson  v,  Powles,  2  Sim.  194 ;  Taylor 
v.  Barclay,  n>id.  213 ;  and  Jones  v.  Garcia  del  Rio,  Turn.  &  Buss.  298. 
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by  the  party  to  the  contract,  for  the  purpose  of  determining  on  its 
binding  obligation,  holds  out  strong  temptations  to  abuse ;  and,  in 
the  language  of  Mr.  Jenkinson,  (5)  "  when  the  execution  of  guar- 
anties depends  on  questions  like  these,  it  will  never  be  difficult  for 
an  ally  who  hath  a  mind  to  break  his  engagements,  to  find  an 
evasion  to  escape." 

A  neutral  has  a  right  to  pursue  his  ordinary  commerce,  and  he 
may  become  the  carrier  of  the  enemy's  goods,  without  ^^^^^  ^^ 
being  subject  to  any  confiscation  of  the  ship,  or  of  the  ritory  inyio- 
neutral  articles  on  board ;  though  not  without  the  risk 
of  having  the  voyage  interrupted  by  the  seizure  of  the  hostile 
property.  As  the  neutral  has  a  right  to  carry  the  property  of 
enemies  in  his  own  vessel,  so,  on  the  other  hand,  his  own  property 
is  inviolable,  though  it  be  found  in  the  vessels  of  enemies.  But 
the  general  inviolability  of  the  neutral  character  goes  further  than 
merely  the  protection  of  neutral  property.  It  protects  the  prop- 
erty of  the  belligerents  when  within  the  neutral  jurisdiction.  It 
is  not  lawful  to  make  neutral  territory  the  scene  of  hostility,  or  to 
attack  an  enemy  while  within  it ;  and  if  the  enemy  be  attacked,  or 
any  capture  made,  under  neutral  protection,  the  neutral  is  bound 
to  redress  the  ii\)ury,  and  effect  restitution,  (c)  ^    The  books  are 

(6)  Discourse  on  the  Conduct  of  the  Gfoyemment  of  Great  Britain  in  respect  to 
Keatral  Nations,  1757. 

(c)  Grotius,  h.  3,  c.  4,  sec.  8,  note  2 ;  Bynk.  h.  1,  c.  8 ;  Yattel,  b.  3,  c.  7,  sec.  182 ; 
Borlamaqni,  vol.  11.  part  4,  c.  5,  sec.  19. 

1  The  doctrine  in  the  text  was  the  subject  of  great  discussion  in  a  case  of  national 
interest. 

The  goyemments  of  the  United  States  and  of  Portugal,  by  a  convention  of  Febru- 
ary 26th,  1851,  submitted  their  differences,  relative  to  "The  General  Armstrong," 
privateer,  destroyed  by  an  English  squadron,  in  the  Port  of  Payal,  September  27th, 
1814,  to  the  decision  of  the  President  of  the  French  Republic.  The  decision  of  Louis 
Napoleon,  given  November  SOth,  1852,  was  in  favor  of  Portugal,  suggesting  the  fol- 
lowing grounds : 

That  the  English  boats,  approaching  the  privateer,  in  the  night  preceding  the  action, 
were  ordered  off,  and  fired  upon  by  the  American  crew : 

That  the  feebleness  of  the  Portuguese  garrison  rendered  an  armed  intervention  im- 
possible, and  the  governor  endeavored,  by  remonstrance,  to  preserve  the  peace  of  his 
port: 

And  the  commander  of  the  privateer,  not  having,  from  the  beginning,  had  re- 
course to  the  intervention  of  the  neutral  power,  and  having  employed  arms  to  repel 
the  attack,  and  thus  disregarded  the  neutrality  of  the  port,  the  neutral  sovereign  was 
rdeased  frt>m  the  obligation  to  assure  him  protection  by  any  other  mode  than  pacific 
intervention. 

TOI*.  I.  11 
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full  of  cases  recognizing  this  principle  of  neutrality.    In  the  yeaf 

179S,  the  British  ship  Grange  was  captured  in  Delaware  Bay  by  a 

French  firigate,  and  upon  due  complaint,  the  American  goyern- 

ment  caused  the  British  ship  to  be  promptly  restored,  (d) 

*  118    So  in  the  case  of  The  Amva^  (e)  the  *  sanctity  of  neutral 

territory  was  fully  asserted  and  yindicated,  and  restoration 
made  of  property  captured  by  a  British  cruiser  near  the  mouth  of 
the  Mississippi,  and  within  the  jurisdiction  of  the  United  States. 
It  is  a  violation  of  neutral  territory  for  a  belligerent  ship  to  take 
her  station  within  it,  in  order  to  carry  on  hostile  expeditions  from 
thence,  or  to  send  her  boats  to  capture  vessels  being  beyond  it. 
No  use  of  neutral  territory,  for  the  purposes  of  war,  can  be  per- 
mitted. This  is  the  doctrine  of  the  government  of  the  United 
States,  (a)  It  was  declared  judicially  in  England,  in  the  case  of 
The  Twee  Q-droedem;  (5)  and  though  it  was  not  understood  that 
the  prohibition  extended  to  remote  objects  and  uses,  such  as  pro- 
curing provisions  and  other  innocent  articles,  which  the  law  of 
nations  tolerated,  yet  it  was  explicitly  declared,  that  no  proximate 
acts  of  war  were  in  any  manner  to  be  allowed  to  originate  on  neu* 
tral  ground :  and  for  a  ship  to  station  herself  within  the  neutral 
line,  and  send  out  her  boats  on  hostile  enterprises,  was  an  act  of 
hostility  much  too  inmiediate  to  be  permitted.  No  act  of  hostility 
is  to  be  commenced  on  neutral  ground.  No  measure  is  to  be 
taken  that  will  lead  to  immediate  violence.  The  neutral  is  to 
carry  himself  with  perfect  equality  between  both  belligerents, 
giving  neither  the  one  nor  the  other  any  advantage ;  and  if  the 

respect  due  to  neutral  territory  be  violated  by  one  party, 

*  119    without  being  promptly  punished  by  *  just  animadversion, 

it  would  soon  provoke  a  similar  treatment  from  the  other 
party,  and  the  neutral  ground  would  become  the  theatre  of  war.  (a)  ^ 

((f)  Mr.  Jefferson's  Letter  to  Mr.  Temant,  of  15th  liay,  1798. 

(c)  5  Rob.  Adm.  373. 

(a)  Mr.  Randolph's  Circiilar  to  the  Governors  of  llie  sereral  States,  April  16th, 
1795.  The  American  commissioners  to  the  court  of  France,  (Benjamin  Franklin,  Silas 
Deane,  and  Arthur  Lee,)  in  their  circular  letter  in  1777,  to  the  commanders  of  Ameri- 
can armed  yessels,  carried  very  far  the  extension  of  neutral  protection,  when  they  i^^- 
plied  it  indiscriminately  to  all  captures  "  within  sight  of  a  neutral  coast."  Biplomatio 
Correspondence,  by  J.  Sparks,  vol.  ii.  110.     V\dt  iupm,  Lecture  II. 

(5)  3  Rob.  Adm.  162. 

(a)  When  Don  Migud,-  18S8,  ascended  the  throne  of  Portugal,  by  a  vote  of  the  For- 

■  II        ■  ■  -  ■      -  —         ^ 

1  By  a  treaty,  ratified  July  4, 1850,  between  the  United  States  and  Great  Brituii» 
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If  a  belligerent  cruiser  inoffensiTely  passes  over  a  portion  of 
water  lying  within  neutral  jurisdiction,  that  feict  is  not  usually 
considered  such  a  violation  of  the  territory  as  to  affect  and  invali- 
date ^  ulterior  capture  made  beyond  it.  The  passage  of  ships 
over  territorial  p(nrtions  of  the  sea,  is  a  thing  less  guarded  than  the 
passage  of  armies  on  land,  because  less  inconvenient,  and  permis- 
sion to  pass  over  them  is  not  usually  required  or  asked.  To  viti- 
ate a  subsequent  capture,  the  passage  must  at  least  have  been 
expressly  refused,  or  the  permission  to  pass  obtained  under  false 
pretences,  (b) 

The  right  of  a  refusal  of  a  pass  over  neutral  territory  to  the 
troops  of  a  belligerent  power,  depends  more  upon  the  inconven^ 
ience  falling  on  tiie  neutral  state,  than  on  any  injustice  committed 
to  the  third  party,  who  is  to  be  affected  by  tilie  permission  or 
refusal.  It  is  no  ground  of  complaint  against  the  intermediate 
neutral  state,  if  it  grants  a  passage  to  belligerent  troops,  though 
inconvenience  may  thereby  ensue  to  the  adverse  belligerent.  It  is 
a  matter  resting  in  the  sound  discretion  of  the  neutral  power,  who 
may  grant  or  withhold  the  permission,  without  any  breach  of 
neutrality,  (c)  No  belligerent  power  can  claim  the  right  of  passage 
through  a  neutral  territory,  unless  foimded  upon  a  previous  treaty, 
and  it  cannot  be  granted  by  a  neutral,  where  there  is  no  ante- 
cedent treaty,  unless  an  equality  of  privilege  be  allowed  to  both 
belligerents.  This  is  the  reasonable  and  just  rule  to  be  deduced 
from  the  opinions  of  jurists  and  the  conventional  law  of  modem 
nations,  (d) 


tugnese  Cortes,  in  violation  of  tliQ  title  bj  succession  of  Ids  niece,  Bonna  Maria,  Eng- 
land declared  herself  neutral  as  between  those  claimants,  in  their  domestic  qnarrel  for 
the  crown.  Having  declared  her  nentralitj,  England  maintained  it  with  fidelity  and 
▼igor.  She  would  not  allow  any  warlike  equipments  bj  either  party  in  her  ports ;  and 
when  an  armament  hod  been  fitted  out  in  disguise,  and  sailed  firom  Plymouth,  in  sup- 
port of  the  claims  of  Donna  Maria,  England  sent  a  naval  force,  and  actually  inter- 
cepted the  Portuguese  armament  in  its  destination  to  the  island  Terceira. 
{b)  The  Twee  Gebroeders,  3  Rob.  Adm.  336. 

(c)  Qrotius,  b.  2,  c.  2,  sec.  13,  n.  4 ;  Vattel,  b.  3,  c.  7,  sec.  119, 123, 127 ;  Sir  Wil- 
liam Scott,  3  Bob.  Adm.  853. 

(d)  Grotius,  b.  3,c.  7,  sec.  2, 3 ;  Vattel,  b.  3,  c.  7,  sec.  126 ;  Manning's  Commentaries, 
18S  - 186.    Within  a  few  yean  after  the  expulsion  of  the  Tarquins,  the  Bomans,  under 


powers  engaged  that  neither  would  obtain  exdnaiTe.  control  over  a  ship^amal 
which  might  be  made  between  the  Atlantic  and  Pacific  oceans,  by  way  of  the  river 
San  Juan  de  Nicaragua,  and  guaranteed  the  neutrality  of  the  canaL 
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*120  *  Bynkershoek  (a)  makes  one  exception  to  the  general 
inviolability  of  neutral  territory,  and  supposes  that  if  an 
enemy  be  attacked  on  hostile  ground,  or  in  the  open  sea,  and  flee 
within  the  jurisdiction  of  a  neutral  state,  the  victor  may  pursue 
him  dum  fervet  opus,  and  seize  his  prize  within  the  neutral  state. 
He  rests  his  opinion  entirely  on  the  authority  and  practice  of  the 
Dutch,  and  admits  that  he  had  never  seen  the  distinction  taken  by 
the  publicists,  or  in  the  practice  of  nations.  It  appears,  however, 
that  Casaregis,  and  several  other  foreign  jurists  mentioned  by 
Azuni,  (b)  held  a  similar  doctrine.  But  D'Abreu,  Yalin,  Emeri- 
gon,  Yattel,  Azuni,  and  others  maintained  the  sounder  doctrine, 
that  when  the  flying  enemy  has  entered  neutral  territory,  he  is 
placed  immediately  under  the  protection  of  the  neutral  power. 
The  same  broad  principle  that  would  tolerate  a  forcible  entrance 
upon  neutral  ground  or  waters,  in  pursuit  of  the  foe,  would  lead 
the  pursuer  into  the  heart  of  a  commercial  port.  There  is  no 
exception  to  the  rule  that  every  voluntary  entrance  into  neutral 
territory,  with  hostile  purposes,  is  absolutely  unlawful,  (c)  The 
neutral  border  must  not  be  used  as  a  shelter  for  making  prepara- 
tions to  renew  the  attack ;  and  though  the  neutral  is  not  obliged 
to  refuse  a  passage  and  safety  to  the  pursuing  party,  he  ought  to 
cause  him  to  depart  as  soon  as  possible,  and  not  permit  him  to  lie 
by  and  watch  his  opportunity  for  further  contest.  This  would  be 
making  the  neutral  country  directly  auxiliary  to  the  war,  and 
to  the  comfort  and  support  of  one  party.  In  the  case  of  The 
Anna,  (d)  Sir  William  Scott  was  inclined  to  agree  with  Bynker- 
shock  to  this  extent ;  that  if  a  vessel  refused  to  submit  to  visi- 
tation and  search,  and  fled  within  neutral. territory,  to  places 

the  aaspices  of  the  consnl,  SparinB  CassinB,  condnded  a  league  with  the  thirT^  cities 
or  states  of  Latiom ;  and  one  article  was,  that  neither  party  should  give  to  the  other's 
enemies  a  passage  through  their  lands.  Dionysins,  b.  6,  sec.  95 ;  Niebnhr's  History  of 
Borne,  Tol.  ii.  28. 

(a)  Q.  J.  Pub.  b.  1,  c.  8. 

(6)  Maritime  Law,  vol.  ii.  228,  edit.  N.  T. 

(c)  Yattel,  b.  3,  c.  7,  sec.  133 ;  1  Emerigon,  Traits  des  Ass.  449 ;  Azuni,  vol.  ii.  223. 
It  was  observed  by  the  American  Secretary  of  State,  (Mr.  Webster,)  in  the  diplomatic 
correspendence  between  him  and  the  British  minister,  (Lord  Ashbnrton,)  relative  to 
the  case  of  the  steamboat  Caroline,  on  the  Canadian  border,  and  seemingly  admitted 
by  Lord  Ashbnrton,  that,  to  justify  a  hostile  entrance  upon  neutral  territory,  there  must 
exist  a  necessity  of  self-defence,  instant,  overwhelming,  leaving  no  choice  of  means, 
and  no  moment  for  deliberation. 

(d)  5  Bob.  Adm.  385,  d. 
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which  were  uninhabited,  like  the  little  mud  islands  before 
the  *  mouth  of  the  Mississippi,  and  the  cruiser,  without  *  121 
injury  or  annoyance  to  any  person,  should  quietly  take 
possession  of  his  prey,  he  would  not  stretch  the  point  so  far,  on 
that  account  only,  as  to  hold  the  capture  illegal.  But  in  this,  as 
well  as  in  every  other  case  of  the  like  kind,  thre  is,  in  atricto  jure^ 
a  violation  of  neutral  jurisdiction,  and  the  neutral  power  would 
have  a  right  to  insist  on  a  restoration  of  the  property.  It  was 
observed  by  the  same  high  authority,  in  another  case,  depending 
on  a  claim  of  territory,  (a)  ^'  that  when  the  fact  is  established,  it 
overrules  every  other  consideration.  The  capture  is  done  away ; 
the  property  must  be  restored,  notwithstanding  it  may  actually 
belong  to  the  enemy." 

A  neutral  has  no  right  to  inquire  into  the  validity  of  a  capture, 
except  in  cases  in  which  the  rights  of  neutral  jurisdio-  p,,^ 
tion  were  violated ;  and,  in  such  cases,  the  neutral  power  im»siit  into 
will  restore  the  property,  if  found  in  the  hands  of  the  °^^  ^^''^ 
offender,  and  within  its  jurisdiction,  regardless  of  any  sentence  of 
condemnation  by  a  court  of  a  belligerent  captor,  (b)  It  belongs 
solely  to  the  neutral  government  to  raise  the  objection  to  a  cap- 
ture and  title,  founded  on  the  violation  of  neutral  rights.  The 
adverse  belligerent  has  no  right  .to  complain  when  the  prize  is 
duly  libelled  before  a  competent  court,  (e)  K  any  complaint  is  to 
be  made  on  the  part  of  the  captured,  it  must  be  by  his  govern- 
ment to  the  neutral  government,  for  a  fraudulent,  or  unworthy, 
or  unnecessary  submission  to  a  violation  of  its  territory,  and  such 
submission  will  naturally  provoke  retaliation.  In  the  case  of 
prizes  brought  within  a  neutral  port,  the  neutral  sovereign  exer- 
cises jurisdiction  so  far  as  to  restore  the  property  of  its 
*  own  subjects,  illegally  captured ;  and  this  is  done,  says  *  122 
Yalin,  (a)  by  way  of  compensation  for  the  asylum  granted 
to  the  captor  and  his  prize.  It  has  been  held,  in  this  country, 
that  foreign  ships,  offending  against  our  laws,  within  our  jurisdic- 
tion, may  be  pursued  and  seized  upon  the  ocean,  and  rightfiiUy 
brought  into  our  ports  for  adjudication.  (J) 

(a)  The  Yrow  Anna  Catharina,  5  Rob.  Adm.  15. 

(b)  The  Anogante  Barceloncs,  7  VHieaton,  496 ;  The  Austrian  Ordinance  of  Nen- 
traUt^,  Angiut  7th,  1808,  art  18 ;  L'Amistad  de  Rues,  5  VHieaton,  390. 

(c)  Case  of  The  Etrusco,  3  Rob.  Adm.  162,  note, 
(a)  Com.  torn.  ii.  274. 

{b)  The  Marianna  ilora,  11  Wheaton,  42. 

11* 
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The  gOTenimeiit  of  the  United  States  was  warranted  bj  the  law 
AmiDg  In  and  practice  of  nations,  in  the  declarations  made  in  1798, 
neatniporu.  ^f  ^^  TvieB  of  neutrality,  which  were  particularly  rec- 
ognized as  necessary  to  be  observed  by  the  belligerent  powers,  in 
their  intercourse  with  this  country,  (e)  These  rules  were,  tiiat 
the  original  arming  or  equipping  of  yessels  in  our  ports,  by  any  of 
the  powers  at  war,  for  military  service,  was  unlawful;  and  no 
such  vessel  was  entitled  to  an  asylum  in  our  ports.  The  equip- 
ment by  them  of  government  vessels  of  war,  in  matters  which,  if 
done  to  other  vessels,  would  be  applicable  equally  to  commerce  or 
war,  was  lawful.  The  equipment  by  them  of  vessels  fitted  for 
merchandise  and  war,  and  applicable  to  either,  was  lawful :  but 
if  it  were  of  a  nature  solely  applicable  to  war,  it  was  unlawful* 
And  if  the  armed  vessel  of  one  nation  should  depart  from  our 
jurisdiction,  no  armed  vessel,  being  within  the  same,  and  belong- 
ing to  an  adverse  belligerent  power,  should  depart  until  twenty- 
four  hours  after  the  former,  without  being  deemed  to  have  vio- 
lated the  law  of  nations,  {d)  Congress  have  repeatedly,  by  statute, 
made  suitable  provision  for  the  support  and  due  observance  of 

similar  rules  of  neutrality,  and  given  sanction  to  the  prin- 
*  123    ciple  of  them,  as  being  *  founded  in  the  universal  law  of 

nations.  It  is  declared  to  be  a  misdemeanor  for  any  citizen 
of  the  United  States,  within  the  territory  or  jurisdiction  thereof, 
to  accept  and  exercise  a  conmiission  to  serve  a  foreign  prince, 
state,  colony,  district  or  people,  in  war,  by  land  or  by  sea,  against 
any  prince,  state,  colony,  district,  or  people,  with  whom  the  United 
States  are  at  peace ;  or  for  any  person,  except  a  subject  or  citizen  of 
any  foreign  prince,  state,  colony,  district,  or  people,  transiently  with- 
in the  United  States,  on  board  of  any  foreign  armed  vessel,  within 
the  territory  or  jurisdiction  of  the  United  States,  to  enlist  or  enter 
himself,  or  hire  or  retain  another  person  to  enlist  or  enter  himself, 
or  to  go  beyond  the  limits  or  jurisdiction  of  the  United  States, 
with  intent  to  be  enlisted  or  entered  in  the  service  of  any  foreign 


(c)  Vattel,  b,  8,  flee  104;  Wolflus,  sec.  1174;  Austrian  Ordinance  of  Ncntrality, 
August  7fli,  1808 ;  CouM  de  Droit  J»ublic,  par  M.  Pinhdro-Fcrreira,  torn.  ii.  pp. 
44-47. 

(d)  Instructions  to  the  Collectors  of  the  Customs,  August  4th,  1798.  Mr.  Jefferson's 
Letters  to  M.  Qenet,  of  5th  and  17th  June,  1793 ;  His  Letter  to  Mr.  Morris,  of  16th 
August,  1793 ;  Mr.  Pickering's  Letter  to  Mr.  Pincknej,  January  16th,  1797 ;  his  Letter 
to  M.  Adet,  January  SOth,  1796. 
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prince,  state,  colony,  district,  or  people,  as  a  soldier,  or  mariner, 
or  seaman ;  ^  or  to  fit  out  and  arm,  or  to  increase  or  augment  the 
force  of  anj  armed  vessel,  with  intent  that  such  vessel  be  em- 
ployed in  the  service  of  any  foreign  power  at  war  with  another 
power  with  whom  we  are  at  peace ;  or  to  begin,  or  set  on  foot,  or 
provide,  or  prepare  the  means  for  any  military  expedition  or 
enterprise,  to  be  carried  on  frtrm  thejiee  against  the  territory  or 
dominions  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people  with  whom  we  are  at  peace ;  or  to  hire  or  enlist  troops 
or  seamen  for  foreign  military  or  naval  service;  or  to  be  con- 
cerned in  fitting  out  any  vessel  to  cruise  or  commit  hostilities  in 
foreign  service  against  a  nation  at  peace  with  us ;  and  the  vessel, 
in  this  latter  case,  is  made  mibject  to  forfeiture.  The  President 
of  the  United  States  is  also  authorized  to  employ  force  to  compel 
any  foreign  vessel  to  depart,  which,  by  the  law  of  nations,  or  by 
treaty,  ought  not  to  remain  within  the  United  States,  and  to  em- 
ploy the  public  force  generally  in  enforcing  the  observance  of  tiie 
duties  of  neutrality  prescribed  by  law.  (a)  In  the  case  of  Tht 
8anti»9ima  Trinidad^  (b)  it  was  decided,  that  captures  made  by  a 
vessel  so  illegally  fitted  out,  whether  a  public  or  private  armed 
ship,  were  torts,  and  that  the  original  owner  was  entitled  to  resti- 
tution, if  the  property  was  brought  within  our  jurisdiction ;  but 
that  an  illegal  outfit  did  not  affect  a  capture  made  after  a  cruise, 
to  which  the  outfit  had  been  applied,  had  terminated.  The 
ofience  was  deposited  with  the  voyage,  and  the  ddietum  ended 
with  the  termination  of  the  cruise,  {c) 


(a)  Acts  of  Congress  of  6th  June,  1794,  and  20th  April,  1818,  c.  S3.>  By  an  act 
of  Congress  of  March  10th,  1S88,  c.  31,  the  provisions  of  the  act  of  1818  were  en- 
laiged  and  applied  to  any  military  expedition  or  enterprise  against  the  territory  of 
any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  conterminoas  with  the 
United  States,  and  with  whom  they  are  at  peace.'  Great  Britain  by  act  of  Parlia- 
ment of  59  Geo.  m.,  called  the  Foreign  Enlistment  Act,  in  like  manner  prohibited  en- 
Ustmenta  and  equipments  within  the  king's  dominions,  for  warlike  purposes  in  foreign 
states. 

(h)  7  Wheaton,  288. 

(c)  The  seamen  of  a  nentral  nation  may  serre  on  board  of  9k  commerdal  vessel  of  a 
belligerent  power,  or  be  employed  in  a  contraband  trade  on  board  of  a  nentnl  vessely 

I  U.  8.  v.  Kasinski,  18  Law  Bep.  254. 

'  See  an  official  opinion  upon  foreign  enlfstments  in  the  United  States,  by  tlio  lata 
Attorney-General.    Opinions  of  Atty's-Gen.  toI.  vii.  p.  867. 
*  The  act  of  1838  expired  by  limitation  at  the  end  of  two  yean. 


128  OF  THE  LAW  OF  NATIONS.  [PAfiT  L 

Though  a  belligerent  yessel  maj  not  enter  within  neutral  juris- 
PriMt  In  diction  for  hostile  purposes,  she  may,  consistently  with  a 
amitrai  porta,  gtate  of  neutrality ,  until  prohibited  by  the  neutral  power, 
*  124  bring  her  prize  into  a  neutral  port,  *  and  sell  it.  (a)  The. 
neutral  power  is,  however,  at  liberty  to  refuse  this  privi- 
lege, provided  the  refusal  be  made  to  both  parties,  as  the  privilege 
ought  to  be  granted  to  both  parties,  or  to  neither.  The  United 
States,  while  a  neutral  power,  frequently  asserted  the  right  to  pro- 
hibit, at  discretion,  the  sale  within  their  ports  of  prizes  brought  in 
by  the  belligerents ;  and  the  sale  of  French  prizes  was  allowed  as 
an  indulgence  merely,  until  it  interfered  with  the  treaty  of  Eng- 
land of  1794,  in  respect  to  prizes  made  by  privateers,  (b)  In  the 
opinion  of  some  jurists,  it  is  more  consistent  with  a  state  of  neu- 
trality, and  the  dictates  of  true  policy,  to  refuse  this  favor ;  for  it 
must  be  very  inconvenient  to  permit  the  privateers  of  contending 
nations  to  assemble,  together  with  their  prizes,  in  a  neutral  port. 
The  edict  of  the  States  €teneral  of  1656  forbade  foreign  cruisers 
to  sell  their  prizes  in  their  neutral  ports,  or  cause  them  to  be 
unladen ;  and  the  French  ordinance  of  the  marine  of  1681  con- 
tained the  same  prohibition,  and  that  such  vessels  should  not  con- 
tinue in  port  longer  than  twenty-four  hours,  unless  detained  by 
stress  of  weather,  (e)  The  admission  into  neutral  ports  of  the 
public  ships  of  the  belligerent  parties,  without  prizes,  and  under 
due  regulations,  is  considered  to  be  a  favor,  required  on  the  prin- 
ciple of  hospitality  among  friendly  powers,  and  it  has  been  uni- 
formly conceded  on  the  part  of  the  United  States,  (d) 


without  being  liable  to  punishment  personally,  by  the  municipal  laws  of  his  own  conn- 
tiy,  or  by  the  law  of  nations.  Opinions  of  the  Attorneys-General  of  the  United  States, 
vol.  i.  S5. 

(a)  Bynk.  b.  1,  c.  15 ;  Yattel,  b.  3,  c.  7,  sec.  1S2 ;  Martens,  b.  S,  c.  6,  sec.  6 ;  Hop- 
ner  v,  Appleby,  5  Mason,  77. 

{b)  Instructions  to  the  American  Ministers  to  France,  July  15th,  1797.  Mr.  Picker- 
ing's Letters  to  M.  Adet,  May  24th,  and  November  15th,  1796.  His  letter  to  Mr. 
Pinckney,  January  16th,  1797.  It  is  deemed  proper  and  safe  for  a  neutral  power  to 
permit  a  prize  brought  into'  port  in  distress,  to  be  rqmred,  for  the  purpose  of  further 
navigation.    Opinions  of  the  Attomeys-Qeneral,  vol.  i.  603. 

(c)  Yalin's  Com.  tom.  ii.  272. 

(d)  Mr.  Jefferson's  letter  to  Mr.  Hammond,  September  9th,  1793.  Instructions  to 
the  American  Commissioners  to  France,  July  15th,  1797.  Cours  de  Droit  Public,  par 
M.  Pinheiro-Ferreira,  tom.  ii.  p.  47.  Such  public  vessels  are  exempt  ftom  the  juria- 
diction  of  the  local  authorities ;  but  this  exemption  docs  not  extend  to  private  veassels. 
Vide  infra,  p.  ^56,  note. 
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But  neutral  ships  do  not  afford  protection  to  enemy's  properly, 
and  it  may  be  seized  if  found  on  board  of  a  neutral  ves-  ung^y.^ 
sely  beyond  the  limits  of  the  neutral  jurisdiction.  This  propertgr  in  % 
is  a  clear  and  well-settled  principle  of  the  law  of  na-™**^^^*^*- 
tions.  (e)  It  was  formerly  a  question,  whether  the  neutral 
*  ship,  conveying  enemy's  property,  was  not  liable  to  con-  *  125 
fiscation  for  that  cause.  This  was  the  old  law  of  France,  (a) 
in  cases  in  which  the  master  of  the  vessel  knowingly  took  on  board 
enemy's  property  ;  but  Bynkershoek  truly  observes,  that  the  mas- 
ter's knowledge  is  immaterial  in  this  case,  and  that  the  rule  in  the 
Boman  law,  making  the  vessel  liable  for  the  fraudulent  act  of  the 
master,  was  a  mere  fiscal  regulation,  and  did  not  apply ;  and  for 
the  neutral  to  carry  enemy's  goods  is  not  unlawful,  like  smug- 
gling, and  does  not  a£fect  the  neutral  ship.  (()  K  there  be  nothing 
unfair  in  the  conduct  of  the  neutral  master,  he  wUl  even  be  en- 
titled to  his  reasonable  demurrage,  and  his  freight  for  the  carriage 
of  the  goods,  though  he  has  not  carried  them  to  the  place  of  desti- 
nation. They  are  said  to  be  seized  and  condemned,  not  ex  ddicto^ 
but  only  ex  re.  The  capture  of  them  by  the  enemy  is  a  delivery 
to  the  person  who,  by  the  rights  of  war,  was  substituted  for  the 
owner,  (e)  Bynkershoek  {d)  thinks  the  master  is  not  entitled  to 
freight,  because  the  goods  were  not  carried  to  the  port  of  destinar 
tion,  though  he  admits  that  the  Dutch  lawyers,  and  the  consolatOj 
give  freight.  But  the  allowance  of  freight  in  that  case  has  been 
the  uniform  practice  of  the  English  admiralty  for  near  two  cen- 
turies past,  except  when  there  was  some  circumstance  of  mala 
Jidesj  or  a  departure  from  a  strictly  proper  neutral  conduct,  (e) 
The  freight  is  paid,  not  pro  rata^  but  in  toto^  because  capture  is  con- 
sidered as  delivery,  and  the  captor  pays  the  whole  freight,  because 
he  represents  his  enemy,  by  possessing  himself  of  the  enemy's 


(e)  Oiotins,  1,  8,  c.  6,  see.  6 ;  Heinee.  de  Nav.  ob  Yect  c.  2,  tec.  9 ;  Bynk.  Q.  J. 
Pub.  c.  14 ;  LocceninSy  de  Jura  Mar.  et  Kav.  b.  2,  c  4,  sec.  2 ;  MoUoj,  de  Jura  Mari- 
timo,  b.  1,  c.  I,  see.  18 ;  Lampradi,  du  Commerce  des  Neutres,  sec.  10, 11 ;  Yattel,  b. 
8,  c  7,  sec.  115 ;  Answer,  in  1753,  to  the  Prussian  Memorial ;  Consulat  de  la  Mer,  par 
Boucher,  torn  ii.  c.  278,  276,  sec.  1004. 

(a)  Ord.  de  la  Marine,  liy.  8,  tit  9,  des  Prises,  art.  7. 

(ft)  Bjnk.  Q.  J.  Pub.  lib.  1,  c  14. 

(c)  Yattel,  b.  8,  c.  7,  sec.  115. 

{d)  B.  1,  c.  14. 

(e)  Jenkinson's  Discourse  in  1757,  p.  18 ;  The  Atlas,  8  Bob.  Adm.  804,  note ;  An- 
fw«r  to  the  Prussian  Memorial,  1758. 
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*126    goods,  ^jure  belliy  and  he  interrupts  the  actual  delireiy 

to  the  consignee,  (a) 
The  right  to  take  enemy's  property  on  hoard  a  neutral  ship  has 
been  much  contested  by  particular  nations,  whose  interests  it 
strongly  opposed.  This  was  the  case  with  Prussia  in  the  case  of 
the  Silesia  loan,  and  with  the  Dutch  in  the  war  of  1756 ;  and  Mr. 
Jenkinson  (afterwards  Earl  of  Liverpool)  published,  in  1757,  a 
discourse,  very  full  and  satisfactory,  on  the  ground  of  authority 
and  usage,  in  favor  of  the  legality  of  the  right,  when  no  treaty 
intervened  to  control  it.  The  rule  has  been  steadily  maintained 
by  Great  Britain.  '  In  France  it  has  been  fluctuating.  The  ordi- 
nance of  the  marine  of  1681  asserted  the  ancient  and  severe  rule, 
that  the  neutral  ship,  having  on  board  enemy's  property,  was  sub- 
ject to  -conflscation.  The  same  rule  was  enforced  by  the  arrets  of 
1692  and  1704,  and  relaxed  by  those  of  1744  and  1778.  (6)  In 
1780  the  Empress  of  Russia  proclaimed  the  principles  of  the  Baltic 
code  of  neutrality,  and  declared  she  would  maintain  them  by 
force  of  arms.  One  of  the  articles  of  that  code  was,  that  ^^  all 
efibcts  belonging  to  the  subjects  of  belligerent  powers  should  be 
looked  upon  as  free  on  board  of  neutral  ships,  except  only  such 
goods  as  were  contraband.''  The  principal  powers  of  Europe,  as 
Sweden,  Denmark,  Prussia,  Germany,  Holland,  France,  Spain, 
Portugal,  and  Naples,  and  also  the  United  States,  acceded  to  the 
Russian  principles  of  neutrality,  (c)  But  the  want  of  the  consent 
of  a  power  of  such  decided  maritime  superiority  as  that  of  Great 
Britain  was  an-  insuperable  obstacle  to  the  success  of  the  Baltic 
conventional  law  of  neutrality ;  and  it  was  abandoned  in  1798  by 
the  naval  powers  of  Europe,  as  not  sanctioned  by  the  existing  law 

of  nations,  in  every  case  in  which  the  doctrines  of  that  code 
*  127    *  did  not  rest  upon  positive  compact.    During  the  whole 

course  of  the  wars  growing  out  of  the  French  revolution, 
the  government  of  the  United  States  admitted  the  English  rule  to 
be  valid,  as  the  true  and  settled  doctrine  of  international  law ; 
and  that  enemy's  property  was  liable  to  seizure  on  board  of  neu- 
tral ships,  and  to  be  confiscated  as  prize  of  war.  (a)    It  has,  how- 

(a)  The  Copenhagen,  1  Bob.  Adm.  289. 
(6)  Yalin's  Com.  1,  S,  tit  9,  des  Prises,  art  7. 

(c)  New  Ann.  Beg.  for  1780,  tit  Public  Papers,  pp.  118  - 120 ;  Martens's  8ximmarj, 
.327,  edit  Phil.    Journals  of  Congress,  vol.  vii.  pp.  68, 185. 
(a)  Mr.  Jefferson's  Letter  to  M.  Genet,  July  24th,  1793 ;  Mr.  Pickering's  Letter  to 
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ever,  been  very  usual,  in  commercial  treaties,  to  stipulate  that 
free  ships  should  make  free  goods,  contraband  of  war  always  ex- 
cepted ;  but  such  stipulations  are  to  be  considered  as  resting  on 
conventional  law  merely,  and  as  exceptions  to  the  operation  of  the 
general  rule,  which  every  nation  not  a  party  to  the  stipulation  is 
at  perfect  liberty  to  exact  or  surrender.  The  Ottoman  Porte  was 
the  first  power  to  abandon  the  ancient  rule,  and  she  stipulated,  in 
her  treaty  with  Prance,  in  1604,  that  free  ships  should  make  free 
goods,  and  she  afterwards  consented  to  the  same  provision  in  her 
treaty  with  Holland,  in  1612 ;  and  according  to  Azuni,  (6)  Turkey 
has,  at  all  times,  on  international  questions,  given  an  example  of 
moderation  to  the  more  civilized  powers  of  Europe. 

Tlie  eflFort  made  by  the  Baltic  powers,  in  1801,  to  recall  and 
enforce  the  doctrines  of  the  armed  neutrality,  in  1780,  was  met, 
and  promptly  overpowered,  and  the  confederacy  dissolved  by  the 
naval  power  of  England.  Russia  gave  up  the  point,  and  by  her 
convention  with  England  of  the  17th  June,  1801,  expressly  agreed, 
that  enemy's  property  was  not  to  be  protected  on  board  of  neutral 
ships.  The  rule  has  since  been  very  generally  acquiesced  in ;  and 
it  was  expressly  recognized  in  the  Austrian  ordinance  of  neutral- 
ity, published  at  Vienna,  the  7th  of  August,  1803.  Its  rear 
sons  *  and  authority  have  been  ably  vindicated  by  English  *  128 
statesmen  and  jurists,  and  particularly  by  Mr.  Ward,  in  his 
treatise  of  iJie  relative  rights  and  duties  of  beUifferent  and  neviral 
powers  in  maritime  affairs^  published  in  1801,  and  which  exhausted 
all  the  law  and  learning  applicable  to  the  question,  {a)  ^ 


JJii.  Pmckney,  Januaiy  16th,  1797 ;  Letter  of  Messrs.  Pinckne^,  Marshall,  and  Geny 
to  the  French  goyemment,  January  27th,  1798. 

{h)  Maritiind  Law  of  Eorope,  vol.  ii.  163.  Flasson,  in  his  Histoire  de  la  Diplomatio 
Fran9aiM,  torn.  ii.  226,  says,  that  it  was  not  the  object  of  the  Ottoman  Forte,  in  the 
Instance  mentioned  in  the  text,  to  abandon  the  ancient  role,  and  that  it  was  not  a 
treaty,  bat  a  concession  to  France  of  priyileges  and  exemption,  from  pore  liberality. 

(a)  Mr.  Manning,  in  his  Otmmentaiies  on  the  Law  of  Nations,  pp.  203  -  244,  has 
discnssed  the  question  whether  "  free  ships  make  free  goods,"  quite  at  large,  and  with 
^rreat  strength  of  reasoning.  He  vindicates  the  belligerent  right  against  the  doctrine 
of  the  Baltic  powers,  upon  solid  principles,  and  upon  the  authority  of  the  Consolato 
dd  ICare,  and  of  the  most  eminent  European  jurists  who  have  written  on  the  law  of 
natioos  within  the  last  two  centuries.    The  principal  authorities  have  been  already  re- 


^  The  following  remarkable  declaration  of  Ae  government  of  Great  Britain,  made 
on  the  commencement  of  the  war  with  Russia,  in  March,  1854,  indicates  the  accession  of 
Kngland  itadf  to  the  principles  of  the  armed  neutrality.    The  declaration  is  idep^«*«' 
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It  is  also  a  principle  of  the  law  of  nations  relative  to  nentnd 
Neutral    rights,  that  the  effects  of  neutrals,  found  on  board  of 
el^^*^^  enemy's  vessels,  shall  be  free ;  and  it  is  a  right  as  fully 
•el-  and  firmly  settled  as  the  other,  though,  like  that,  it  is 

often  changed  by  positive  agreement.  (6)  The  principle  is  to  be 
met  with  in  the  Consolato  del  Mare,  and  the  property  of  the  neu« 

fened  to,  at  pages,  124,  n.  6, 125,  n.  e.  Kr.  Manning  also  examines  tiie  question,  on 
the  authority  of  the  customary  and  conTentional  law  of  nations,  hy  a  renew  of  a  sao- 
cession  of  treaties  between  European  powers,  from  the  year  1351  to  the  present  times. 
The  result  is,  that  there  is  nothing  like  system  or  consistency  of  principle  in  the  con- 
Tentional law  of  Europe.  The  belligerent  rule  has  been  alternately  adopted  and  re- 
jected, and  qualified  with  infinite  vicissitude,  and  so  as  to  leave  the  rule,  as  a  general 
and  settled  principle  of  international  law,  when  not  disturbed  by  positive  stipalationa^ 
in  Ml  force.    Ck)mm.  pp.  244  -  280. 

(6)  Grotius,  b.  3,  c.  6  and  16  ;  Bynk.  c.  13 ;  Vattel,  b.  3,  c.  7,  sec.  116 ;  Answer  to 
the  Prussian  Memorial,  1753 ;  Mr.  Jefferson's  Letter  to  M.  Genet,  July  24ih,  1793; 
Mr.  Pickering's  Letter  to  Mr.  Pinckney,  Januaiy  10th,  1797. 


with  that  published  by  his  Migesty  the  Emperor  of  the  French.  Ex.  Poc.  S3d  Cong. 
1st  Sess.  H.  Doc.  103. 

"  Declaration. — Her  liKijesty  the  Queen  of  the  tJnited  Kingdom  of  Great  Britain 
and  Lreland,  having  been  compelled  to  take  up  arms  in  support  of  an  ally,  is  desirons 
of  rendering  the  war  as  little  onerous  as  possible  to  the  powers  with  whom  she  remaioa 
at  peace. 

"  To  preserve  the  commerce  of  neutrals  from  all  unnecessary  obstruction,  her  Ma- 
jesty is  willing,  for  the  present,  to  waive  a  part  of  die  belligerent  rights  i^pertaining  to 
her  by  the  law  of  nations. 

"  It  is  impossible  for  her  Majesty  to  forego  the  exercise  of  her  right  of  seizing  arti- 
cles contraband  of  war,  and  of  preventing  neutrals  from  bearing  the  enemy's  de- 
spatches, and  she  must  maintain  the  right  of  a  belligerent  to  prevent  neutrals  from 
breaking  any  efiioctive  blockade  which  may  be  established  with  an  adequate  force 
against  the  enemy's  forts,  harbors,  or  coasts. 

**  But  her  Majesty  will  waive  the  right  of  seizing  enemy's  property  laden  on  board 
a  neutral  vessel,  unless  it  be  contraband  of  war. 

**  It  is  not  her  Majesty'q  intention  to  claim  the  confiscatk>n  of  neutral  property,  not  bo- 
ing  contraband  of  war,  found  on  board  enemy's  ships :  and  her  Migesty  further  declafea, 
that,  being  anxious  to  lessen  as  much  as  possible  the  evils  of  war,  and  to  restrict  its 
operations  to  the  regularly  organized  forces  of  the  country,  it  is  not  her  present  inten- 
tion to  issue  letters  of  marque  for  the  commissioning  of  privateers. 

"  Westminster,  March  28th,  1854." 

An  Order  in  Ck»uncil,  passed  on  the  15th  April,  1854,  gave  to  the  Declaration  a  mora 
precise  form  and  binding  authority. 

Though  the  belligerent  claims,  mentioned  in  the  Declaration,  are  not  renounced,  bat 
only  "  waived  for  the  present,"  it  cannot  be  doubted  but  that  this  measure  is  a  great 
advance  of  die  rights  of  neutrals  and  the  interests  of  commerce.  See  an  article  on  the 
Orders  in  Council  on  Trade  daring  War,  In  tha  Edinburgh  Beview,  July,  1854.  It 
presents  the  latest  aspect  of  the  most  important  and  interesting  doctrines  of  interna^ 
tional  law. 
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tral  is  to  be  restored  without  any  compensation  for  detention,  and 
the  other  necessary  inconveniences  incident  to  the  capture.  The 
former  ordinances  of  France,  of  1543,  1585,  and  1681,  declared 
such  goods  to  be  lawful  prize;  and  Yalin((7)  justifies  the  ordi- 
nances, on  the  ground  that  the  neutral,  by  putting  his  property  on 
board  of  an  enemy's  vessel,  favors  tiie  enemy's  commerce,  and 
agrees  to  abide  the  fate  of  the  vessel.  But  it  is  fully  and  satisfac- 
torily shown,  by  the  whole  current  of  modern  authority,  that  the 
neutral  has  a  perfect  right  to  avail  himself  of  the  vessel  of  his 
fnend,  to  transport  his  property ;  and  Bynkershoek  has  devoted 
an  entire  chapter  to  the  vindication  of  the  justice  and  equity  of 
the  right,  (d) 

The  two  distinct  propositions,  that  enemjr's  goods  foimd  on 
board  a  neutral  ship  may  lawfully  be  seized  as  prize  of  war, 
and  that  the  goods  of  a  neutral  found  on  board  of  an 
*  enemy's  vessel  were  to  be  restored,  have  been  explicitly  *  129 
incorporated  into  the  jurisprudence  of  the  United  States, 
and  declared  by  the  Supreme  Court  (a)  to  be  founded  in  the  law 
of  nations.  The  rule,  as  it  was  observed  by  the  court,  rested  on 
the  simple  and  intelligible  principle,  that  war  gave  a  fiill  right  to 
capture  the  goods  of  an  enemy,  but  gave  no  right  to  capture  the 
goods  of  a  Mend.  The  neutral  flag  constituted  no  protection  to 
enemy's  property,  and  the  belligerent  flag  communicated  no  hos- 
tile character  to  neutral  property.  The  character  of  the  property 
depended  upon  the  fact  of  ownership,  and  not  upon  the  character 
of  the  vehicle  in  which  it  was  found.  After  Vindicating  the  sim- 
pUfsify  and  justice  of  the  original  rule  of  the  law  of  nations,  against 
the  speculations  of  modem  theorists,  and  the  tUtima  ratio  of  the 
armed  neutrality,  which  attempted  to  efiect  by  force  a  revolution 
in  the  law  of  nations,  the  court  stated,  that  nations  have  changed 
this  simple  and  natural  principle  of  public  law,  by  conventions 
between  themselves,  in  whole  or  in  part,  as  they  believed  it  to  be 
for  their  interest ;  but  the  one  proposition,  that  free  ships  should 
make  free  goods,  did  not  necessarily  imply  the  converse  proposi- 
tion, that  enemjr's  ships  should  make  enemy's  goods.    If  a  treaty 


(e)  Comm.  b.  S,  tit.  9,  des  Prises,  art.  7. 

(d)  Consnlat  de  la  Mer,  par  Boncber,  torn.  ii.  c.  276,  sec  1012, 1013 ;  Heineecius,  de 
Kar.  ob.  Yeet  c.  2,  sec.  9 ;  Opera,  torn.  ii.  part  1,  pp.  349-355 ;  Yattel,  b.  8,  c.  7,  sec 
116 ;  Bynk.  e.  13. 

(a)  Tbe  Nereide,  9  Cranch,  388. 
VOL.  I.  12 
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establish  the  one  proposition,  and  was  silent  as  to  the  otlier,  the 
other  stood  precisely  as  if  there  had  been  no  stipulation,  and  upon 
the  ancient  rule.  The  stipulation  that  neutral  bottoms  should 
make  neutral  goods,  was  a  concession  made  hj  the  belligerent  to 
the  neutral,  and  it  gave  to  the  neutral  flag  a  capacity  not  given  to 
it  by  the  law  of  nations.  On  the*  other  hand,  the  stipulation  sub- 
jecting neutral  property  found  in  the  vessel  of  an  enemy  to  con- 
demnation as  prize  of  war,  was  a  concession  made  by  the  neutral 
to  the  belligerent,  and  took  from  the  neutral  a  privilege  he  pos- 
sessed under  the  law  of  nations ;  but  neither  reason  nor 
*  180  practice  *  render  the  tw4  concessions  so  indissoluble,  that 
the  one  could  not  exist  without  the  other.  It  rested  en- 
tirely in  the  discretion  of  the  contracting  parties,  whetlier  either 
or  both  should  be  granted.  The  two  propositions  are  distinct  and 
independent  of  each  other,  and  they  have  frequently  been  kept 
distinct  by  treaties,  which  stipulated  for  the  one  and  not  for  the 
other,  (a) 

The  government  of  the  United  States,  in  their  negotiations  with 
the  republics  in  South  America,  have  pressed  very  earnestly  for 
the  introduction  and  establishment  of  the  principle  of  the  Baltic 
code  of  1780,  that  the  friendly  flag  should  cover  the  cargo  ;  and 
this  principle  was  incorporated  into  the  treaty  between  the  United 
States  and  Colombia,  in  1825,  and  into  the  treaty  of  navigation 
and  commerce  between  the  United  States  and  the  Republic  of 
Chili,  in  1832.  (6)  The  introduction  of  those  new  republics  into 
the  great  community  of  civilized  nations  has  justiy  been  deemed 
a  very  favorable  opportunity  to  inculcate  and  establish,  under 
their  sanction,  more  enlarged  and  liberal  doctrines  on  the  subject 
of  national  rights.  It  has  been  the  desire  of  our  government  to 
obtain  the  recognition  of  the  fundamental  principles,  consecrated 


(a)  The  Cygnet,  2  Dod.  Adm.  299,  8.  P. 

(6)  It  was  etipolated  in  those  American  treaties,  that  as  between  the  paitieB,  free 
ships  should  give  freedom  to  goods,  —  that  the  flag  should  cover  the  cargo  even  of  ene- 
mies, contraband  goods  excepted,  and  should  also  cover  the  persons,  though  enemies, 
unless  they  were  officers  or  soldiers  in  actual  service.  But  the  provision  was  only  to 
apply  to  those  powers  who  recognized  the  principle ;  and  neutral  property  found  on 
board  enemy's  vessels  was,  under  the  above  stipulation,  liable  to  capture.  If,  however, 
the  neutral  flag  did  not  protect  enemy's  property,  then  the  goods  of  a  neutral  on  board 
of  an  enemy's  vessel  were  to  be  free.  Treaty  with  Colombia,  art.  12, 13.  Treaty  with 
Chili,  art.  12, 13  ;  Treaty  with  Venezuela,  art.  15 ;  Treaty  with  the  Peru-Bolivian  Con- 
federation, art  11, 12;  Treaty  with  Ecuador,  in  1839,  art.  15. 
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by  the  treaty  with  Prussia,  in  1785,  relative  to  the  perfect  equality 
and  reciprocity  of  commercial  rights  between  nations ;  the  aboli- 
tion of  priyate  war  upon  the  ocean ;  and  the  enlargement  of  the 
priyQeges  of  neutral  commerce.  The  rule  of  public  law,  that  the 
property  of  an  enemy  is  liable  to  capture  in  the  vessel  of  a  friend, 
is  now  declared,  on  the  part  of  our  govemment,  to  have  no  foun- 
dation in  natural  right ;  and  that  the  usage  rests  entirely  on  force. 
Though  the  high  seas  are  a  general  jurisdiction,  common  to  all, 
yet  each  nation  has  a  special  jurisdiction  over  its  own  vessels ;  and 
all  the  maritime  nations  of  modem  Europe  have,  at  times,  acceded 
to  the  principle,  that  the  property  of  an  enemy  should  be  pro- 
tected in  the  vessel  of  a  friend.  No  neutral  nation,  it  is  said,  is 
bound  to  submit  to  the  usage ;  and  the  neutral  may  have 
*  yielded  at  one  time  to  the  usage,  without  sacrificing  the  *  181 
right  to  vindicate,  by  force,  the  security  of  the  neutral  flag 
at  another.  The  neutral  right  to  cover  enemy's  property  is  con- 
ceded to  be  subject  to  this  qualification ;  that  a  belligerent  nation 
may  justly  refuse  to  neutrals  the  benefit  of  this  principle,  unless 
it  be  conceded  also  by  the  enemy  of  the  belligerent  to  the  same 
neutral  flag,  (a)  ^ 

But,  whatever  may  be  the  utility  or  reasonableness  of  the  neu- 
tral claim,  under  such  a  qualification,  I  should  apprehend  the 
belligerent  right  to  be  no  longer  an  open  question ;  and  that  the 
authority  and  usage  on  which  that  right  rests  in  Europe,  and  the 
long,  explicit,  and  authoritative  admission  of  it  by  this  country, 
have  concluded  us  from  making  it  a  subject  of  controversy  ;  and 
that  we  are  bound,  in  truth  and  justice,  to  submit  to  its  regular 
exercise,  in  every  case,  and  with  every  belligerent  power  who  does 
not  fireely  renounce  it. 

It  has  been  a  matter  of  discussion,  whether  the  captor  of  the 

(a)  Letter  of  Mr.  Adams,  Secretary  of  State,  to  Mr.  Anderson,  27th  May,  1823. 
PiesidBnt's  Message  to  the  Senate,  of  26th  December,  1825,  and  to  the  Hoose  of  Bep- 
resentatiTes,  March  15th,  1826. 

1  See  the  convention  concluded  between  the  United  States  and  the  Two  Sicilies, 
Jan.  13, 1855.  The  two  high  contracting  parties  agree  that  free  ships  shall  make  free 
goods,  except  contraband ;  and  that  neutral  property  in  enemy's  vessels  shall  be  free, 
Tvitfa  the  same  exception ;  and  they  engage  to  apply  these  principles  to  the  navigation 
and  commerce  of  aU  such  states  as  shall  consent  to  adopt  them  as  permanent  and  im- 
mutable. There  are  the  same  provisions  in  the  convention  between  the  United  States 
and  Pern,  mode  July  22d,  1856. 


136  OF  THE  LAW  OP  NATIONS.  [PABT  I 

enemy's  ressel  be  entitled  to  fireight  fix)m  the  owner  of  the  neutral 
goods  found  on  board,  and  restored.  Under  certain  circum- 
stances, the  captor  has  been  considered  to  be  entitled  to  freight, 
even  though  the  goods  were  carried  to  the  claimant's  own  coun- 
try, and  restored ;  and  he  clearly  is  entitled  to  freight,  if  he  per- 
forms the  voyage,  and  carries  the  goods  to  the  port  of  original 
destination.  In  no  other  case  is  freight  due  to  the  captor ;  and 
the  doctrine  of  pro  rata  freight  is  entirely  rejected,  because  it 
would  involve  a  prize  court  in  a  labyrinth  of  minute  inquiries  and 
considerations,  in  the  endeavor  to  ascertain,  in  every  case,  the 
balance  of  advantage  or  disadvantage  which  an  interruption  and 
loss  of  the  original  voyage,  by  capture^  might  have  produced  to 

the  owner  of  the  goods.  (6) 
*132       *In  the  case  of  The  Nereide^{a)  the  Supreme  Court 

of  the  United  States  carried  the  principle  of  immunity  of 
neutral  property  on  board  an  enemy's  vessel  to  the  extent  of 
allowing  it  to  be  laden  on  board  an  armed  belligerent  cruiser ;  and 
it  was  held,  that  the  goods  did  not  lose  their  neutral  character, 
not  even  in  consequence  of  resistance  made  by  the  armed  vessel, 
provided  the  neutral  did  not  aid  in  such  armament  or  resistance, 
notwithstanding  he  had  chartered  the  whole  vessel,  and  was  on 
board  at  the  time  of  the  resistance.  The  act  of  arming  was  the 
act  of  the  belligerent  party,  and  the  neutral  goods  did  not  con- 
tribute to  the  armament,  further  than  the  freight,  which  would  be 
paid  if  the  vessel  was  unarmed,  and  neither  the  goods  nor  the 
neutral  owner  were  chargeable  for  the  hostile  acts  of  the  belliger- 
ent vessel,  if  the  neutral  took  no  part  in  the  resistance.  A  con- 
temporary deci^on  of  an  opposite  character,  on  the  same  pointy 
was  made  by  the  English  high  court  of  admiralty  in  the  case  of 
The  Fanny  ;  {b)  and  it  was  there  observed,  that  a  neutral  subject 
was  at  liberty  to  put  his  goods  on  board  the  merchant  vessel  of  a 
belligerent ;  but  if  he  placed  them  on  board  an  armed  belligerent 
ship,  he  showed  an  intention  to  resist  visitation  and  search,  by 
means  of  the  association,  and,  so  far  as  he  does  this,  he  was  pre- 
sumed to  adhere  to  the  enemy,  and  to  withdraw  himself  from  his 
protection  of  neutrality.    If  a  neutral  chooses  to  take  the  proteo- 

(h)  Bynk.  Q.  J.  Fab.  b.  1,  c.  13 ;  The  Fortana,  4  Bob.  Adm.  27S ;  The  Diana,  ft 
Bob.  Adm.  67 ;  Yrow  Anna  Catharina,  6  Bob.  Adm.  S69. 
(a)  9  Cranch,  SS8. 
(h)  1  Dod.  Adm.  443. 
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tion  of  a  hostile  force,  instead  of  his  own  neutral  character,  he 
must  take  (it  was  observed)  the  inconvenience  with  the  conven- 
ience, and  his  property  would,  upon  just  and  sound  principles,  be 
liable  to  condemnation  along  witii  the  belligerent  vessel. 

The  question  decided  in  the  case  of  The  Nereide  is  a  very  im- 
portant one  in  prize  law,  and  of  infinite  importance  in  its  prac- 
tical results;  and  it  is  to  be  regretted  that  the  decisions  of 
two  courts  of  the  highest  character,  on  such  a  point, 
^  should  have  been  in  direct  contradiction  to  each  other.  *  138 
The  same  point  afterwards  arose,  and  was  again  argued, 
and  the  former  decision  repeated  in  the  case  of  The  Atalanta.  (a) 
It  was  observed,  in  this  latter  case,  that  the  rule  with  us  was  cor- 
rect in  principle,  and  the  most  liberal  and  honorable  to  the  juris- 
prudence of  this  country.  The  question  may,  therefore,  be  con- 
sidered here  as  at  rest,  and  as  having  received  the  most  authorita- 
tive decision  that  can  be  rendered  by  any  judicial  tribimal  on  this 
side  of  the  Atlantic. 

ia)  8  VHieaton,  409. 


'»• 
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LECTURE  VII. 

OF  RESTBIGTIONB   UPON   NEX7TRAL   TRADE. 

The  principal  restriction  which  the  law  of  nations  imposes  on 
the  trade  of  neutrals,  is  the  prohibition  to  famish  the  belligerent 
parties  with  warlike  stores  and  other  articles  which  are  dirisctly 
auxiliary  to  warlike  purposes.  Suq)i  goods  are  denominated  con- 
traband of  war ;  but  in  the  attempt  to  define  them  tlie  authorities 
vary,  or  are  deficient  in  precision,  and  the  subject  has  long  been  a 
fruitful  source  of  dispute  between  neutral  and  belligerent  nations. 
In  the  time  of  Qrotius,  some  persons  contended  for  the  rigor  of 
coDtrabuid  '^^^^j  ^^^  others  for  the  freedom  of  commerce.  As  neu- 
ofwar.  tral  nations  are  willing  to  seize  the  opportimity  which 
war  presents  of  becoming  carriers  for  the  belligerent  powers,  it  is 
natural  that  they  should  desire  to  diminish  the  list  of  contraband 
as  much  as  possible.  Grotius  distinguishes  (a)  between  things 
which  are  useful  only  in  war,  as  arms  and  ammunition,  and  things 
which  serve  merely  for  pleasure,  and  things  which  are  of  a  mixed 
nature,  and  useful  both  in  peace  and  war.  He  agrees  with  other 
writers  in  prohibiting  neutrals  from  carrying  articles  of  the  first 
kind  to  the  enemy,  as  well  as  in  permitting  the  second  kind  to  be  * 
carried.  As  to  articles  of  the  third  class,  which  are  of  indiscrimi- 
nate Use  in  peace  and  war,  as  money,  provisions,  ships,  and  naval 
stores,  he  says,  that  they  are  sometimes  lawful  articles  of  neutral 

commerce,  and  sometimes  not;  and  the  question  will  de- 
*186    pend  upon  circumstances  existing*  at  the  time.      They 

would  be  contraband  if  carried  to  a  besieged  town,  camp, 
or  port.  In  a  naval  war,  it  is  admitted  that  ships  and  materials 
for  ships  become  contraband,  and  horses  and  saddles  may  be  in- 
cluded, (a)  Yattel  speaks  with  some  want  of  precision,  and  only 
says,  in  general  terms,  (b)  that  commodities,  particularly  used  in 


(a)  B.  3,  c.  1,  sec.  5.  See  Boman  Law  by  Lord  Mackenzie,  (ed.  186S,)  59, 60 ;  Mar- 
toiM,  Precis,  t.  ii.  p.  316 ;  Hantefenille,  Droits  et  Deyoirs  des  Nations  Neatxes,  t.  ii 
p  337. 

(a)  Rntheiforih's  Jngt,  b.  1,  c.  9. 

(b)  B.  3,  c.  7,  sec.  112. 


LECT.  VILJ  of  the  LAW  OF  NATIONa  189 

war,  are  contraband,  such  as  arms,  military  and  naval  stores,  tim- 
ber, horses,  and  even  provisions,  in  certain  junctures,  when  there 
are  hopes  of  reducing  the  enemy  by  famine.  Loccenius,  (c)  and 
some  other  authorities  refbrred  to  by  Yalin,  consider  provisions  as 
generally  contraband ;  but  Yalin  and  Pothier  insist  that  they  are 
not  so,  either  by  the  law  of  France  or  the  common  law  of  nations, 
unless  carried  to  besieged  or  blockaded  places,  (d)  The  marine 
ordinance  of  Louis  XIY.  (e)  included  horses  and  their  equipage, 
transported  for  military  service,  within  the  list  of  contraband,  be- 
cause they  were  necessary  to  war  equipments ;  and  that  is,  doubt- 
less, the  general  rule.  They  are  included  in  the  restricted  list  of 
contraband  articles  mentioned  in  the  treaty  between  the  United 
States  and  Colombia,  in  1825.  Yalin  says,  that  naval  stores  have 
been  regarded  as  contraband  from  the  beginning  of  the  last  cen- 
tury, and  the  English  prize  law  is  very  explicit  on  this  point.  Na- 
val stores  and  materials  for  ship-building,  and  even  com,  grain, 
and  victuals  of  all  sorts,  going  to  the  dominions  of  the  enemy,  were 
declared  contraband  by  an  ordinance  of  Charles  I.  in  1626.  (/) 
Sail-cloth  is  now  held  to  be  universally  contraband,  even  on  a  des- 
tination to  ports  of  mere  mercantile  naval  equipment  (^) 
and  in  the  case  of  The  Maria^  (h)  it  was  held  that  *  tar,  *  187 
pitch,  and  hemp,  and  whatever  other  materials  went  to  the 
construction  and  equipment  of  vessels  of  war,  were  contraband  by 
the  modem  law  of  nations ;  though  formerly,  when  the  hostilities 
of  Eur9pe  were  less  naval  than  at  the  present  day,  they  were  of  a 
disputable  nature.  The  executive  government  of  tliis  coimtry  has 
frequently  conceded  that  the  materials  for  the  building,  equip- 
ment, and  armament  of  ships  of  war,  as  timber  and  naval  stores, 
were  contraband,  (a)  But  it  does  not  seem  that  ship  timber  is,  m 
86,  in  all  cases,  to  be  considered  a  contraband  article,  though  des- 
tined to  an  enemy's  port.  In  the  case  of  the  Austrian  vessel,  II 
Vdante^  captured  by  the  French  privateer,  VEtoUe  de  Bonaparte, 


(c)  De  Jure  Maritimo,  lib.  1,  c.  4,  note  9. 

(d)  Valin's  Com.  torn.  ii.  p.  264;  Pothier  de  Fropri^t^,  No.  104. 

(e)  Des  PriBcs,  art.  11. 

(/}  Robinfion's  Collec.  Mar.  p.  63. 

{ff)  The  NeptnnuB,  8  Rob.  Adm.  108. 

(A)  1  Bob.  Adm.  287,  Phil.  ed. 

(a)  Mr.  Randolph's  Letter  to  M.  Adet,  Jnlj  6th,  1795 ;  Mr.  Pickering's  Letter  to 
Mr.  Pincknej,  January  16th,  1797 ;  Letter  of  Messrs.  Pincknej,  Marahall,  and  Gerry, 
to  the  Flench  Minister,  January  27th,  1798. 
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aod  which  was  canying  ship  timber  to  Messina,  an  enemy's  pOrt, 
it  was  held,  by  the  council  of  prizes  at  Paris,  in  1807,  upon  the 
opinion  of  the  adyocate-general,  M.  Collet  Descotils,  that  the  ship 
timber  in  that  case  was  not  contraband  of  war,  it  being  ship  timber 
of  an  ordinary  character,  and  not  exclusiyely  applicable  to  the 
building  of  ships  of  war.  (b) 

Questions  of  contraband  were  much  discussed  during  the  con- 
tinuance of  our  neutral  character,  in  the  furious  war  between  Eng- 
land and  France,  commencing  in  1793,  and  we  professed  to  be 
governed  by  the  modem  usage  of  nations  on  this  point,  (c)  The 
national  convention  of  France,  on  the  9th  of  May,  1798,  decreed, 
that  neutral  vessels  laden  with  provisions,  destined  to  an  enemy's 
port,  should  Ibe  arrested  and  carried  into  France ;  and  one  of  the 

earliest  acts  of  England,  in  that  war,  (d)  was  to  detain  all 
*  138    neutral  *  vessels  going  to  France,  and  laden  with  com,  meal, 

or  flour.  It  was  insisted,  on  the  part  of  England,  (a)  that, 
by  tiie  law  of  nations,  all  provisions  were  to  be  considered  as  cour 
traband,  in  the  case  where  the  depriving  of  an  enemy  of  those  sup- 
plies was  one  of  the  means  employed  to  reduce  him  to  reasonable 
terms  of  peace ;  and  that  the  actual  situation  of  France  was  such, 
as  to  lead  to  that  mode  of  distressing  her,  inasmuch  as  she  had 
armed  almost  the  whole  laboring  class  of  her  people,  for  the  pur- 
pose of  commencing  and  supporting  hostilities  against  all  the  gov- 
ernments of  Europe.  This  claim  on  the  part  of  England  was 
promptly  and  perseveringly  resisted  by  the  United  States;  and 
they  contended  that  com,  flour,  and  meal,  being  the  produce  of 
the  soil  and  labor  of  the  country,  were  not  contraband  of  war, 
unless  carried  to  a  place  actually  invested,  {b)  The  treaty  of  com- 
merce  with  England,  in  1794,  in  the  list  of  contraband,  stated, 
that  whatever  materials  served  directly  to  the  building  and  equip- 
ment of  vessels,  with  the  exception  of  unwrought  iron  and  fir 
planks,  should  be  considered  contraband,  and  liable  to  confiscation ; 
but  the  treaiy  left  the  question  of  provisions  open  and  unsettled, 

(6)  Repertoire  universel  et  raiioniie  de  Joxispmdence^  par  BC.  Merlin,  torn.  iz.  tit. 
Prise  Maritime,  sec.  8,  art.  8. 

(c)  President's  Proclamatioii  of  Neutrality  April  2Sd,  1793. 

(d)  InBtmctionB  of  8th  June,  1793. 

(a)  Mr.  Hammond's  Letter  to  Mr.  Jefferson,  September  ISth,  1793,  and  his  Letter  to 
Mr.  Bandolph,  April  11th,  1794. 

(6)  Mr.  Jefferson's  Letter  to  Mr.  Pincknef,  September  7ih,  1793,  and  Mr.  Baih 
dolph's  Letter  to  Mr.  Hammond,  May  Ist,  1794. 
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and  neither  power  was  understood  to  have  relinquished  the  con- 
struction of  the  law  of  nations  which  it  had  assumed.  The  treatj 
admitted  that  provisions  were  not  generally  contraband,  but  might 
become  so,  according  to  the  existing  law  of  nations,  in  certain 
eases,  and  those  oases  were  not  defined. 

It  was  only  stipulated,  by  way  of  relaxation  of  the  penalty  of 
the  law,  that  whenever  provisions  were  contraband,  the  captors, 
or  their  government,  should  pay  to  the  owner  the  full  value  of  the 
articles,  together  with  the  freight,  and  a  reasonable  profit.  Our 
government  has  repeatedly  admitted  that,  as  far  as  that 
treaty  enumerated  contraband  articles,  *it  was  declaratory  *139 
of  the  law  of  nations,  and  that  the  treaty  conceded  nothing 
on  the  subject  of  contraband,  {a) 

The  doctrine  of  the  English  admiralty,  on  the  subject  of  provis- 
ions being  considered  contraband,  was  laid  down  very  ftilly  and 
clearly  in  the  case  of  The  Jonge  Margaretha.  (()  It  was  tiiere  ob- 
served, that  the  catalogue  of  contraband  had  varied  much,  and, 
sometimes,  in  such  a  manner  as  to  make  it  difficult  to  assign  the 
reasons  of  the  variations,  owing  to  particular  circumstances,  the 
history  of  which  had  not  accompanied  the  history  of  the  decisions. 
In  1673,  certain  articles  of  provision,  as  com,  wine,  and  oil,  were 
deemed  contraband,  according  to  the  judgment  of  a  person  of  great 
knowledge  and  experience  in  the  practice  of  the  admiralty ;  and, 
in  much  later  times,  many  other  sorts  of  provisions  have  been  con- 
demned as  contraband.  In  1747  and  1748,  butter  and  salted  fish 
and  rice  were  condemned  as  contraband;  and  those  cases  show 
that  articles  of  human  food  have  been  considered  as  contraband, 
when  it  was.probable  they  were  intended  for  naval  or  military  use. 
The  modem  established  rule  is,  that  provisions  are  not  generally 
contraband,  but  may  become  so,  under  circumstances  arising  out 
of  the  particular  situation  of  the  war,  or  the  condition  of  the  par- 
ties engaged  in  it.  Among  the  circumstances  which  tend  to  pre- 
serve provisions  from  being  liable  to  be  treated  as  contraband,  one 
is,  that  they  are  of  the  growth  of  the  coomtry  which  produces  them. 
Another  circumstance,  to  which  some  indulgence  is  shown  by  the 
practice  of  nations,  is  when  the  articles  are  in  their  native  and  im- 

(a)  Mr.  Pickering's  Letter  to  Mr.  Monroe,  September  12th,  1795 ;  his  Letter  to  Mr. 
Pinckncj,  Janoazy  16th,  1797 ;  Instmctions  from  the  Secretaiy  of  State  to  the  Amer- 
ican Minister  to  France,  Jnlj  15th,  1797. 

(6)  1  Bob.  Adm.  159,  edit.  Phil. 
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manufactaTed  state.    Thus,  iroa  is  treated  with  indulgence,  though 
anchors  and  other  instruments  fabricated  out  of  it  are  directlj 

contraband.    Hemp  is  more  favorably  considered  than  cor- 
*140    dage;  *  and  wheat  is  not  considered  as  so  objectionable  a 

commodity,  when  going  to  an  enemy's  country,  as  any  of 
the  final  preparations  pf  it  for  human  use.  The  most  important 
distinction  is,  whether  the  articles  were  intended  for  the  ordinary 
use  of  life,  or  even  for  mercantile  ships'  use,  or  whether  they  were 
going  with  a  highly  probable  destination  to  military  use.  The 
nature  and  quality  of  the  port  to  wliich  the  articles  are  going  is 
not  an  irrational  test.  If  the  port  be  a  general  commercial  one,  it 
is  presumed  the  articles  are  going  for  civil  use,  though  occasion- 
ally a  ship  of  war  may  be  constructed  in  that  port.  But  if  the 
great  predominant  characteir  of  that  port,  like  Brest  in  France,  or 
Portsmouth  in  England,  be  that  of  a  port  of  naval  military  equip- 
ment, it  will  be  presumed  that  the  articles  were  going  for  military 
use,  although  it  is  possible  that  the  articles  might  have  been  ap- 
plied to  civil  consumption.  As  it  is  impossible  to  ascertain  posi- 
tively the  final  use  of  an  article  ancipUis  usus^  it  is  not  an  injurious 
rule  which  deduces  the  final  use  from  the  immediate  destination ; 
*  and  the  presumption  of  a  hostile  use,  founded  on  its  destination  to 
a  fioilitary  port,  is  very  much  inflamed,  if,  at  the  time  when  the 
articles  were  going,  a  considerable  armament  was  notoriously  pre- 
paring, to  which  a  supply  of  those  articles  would  be  eminently 
useful. 

These  doctrines  of  the  English  prize  law  were  essentially  the 
same  with  that  adopted  by  the  American  Congress  in  1775,  for 
they  declared,  that  all  vessels,  to  whomsoever  belonging,  carrying 
provisions  or  other  necessaries  to  the  British  army  or  navy  within 
the  colonies,  should  be  liable  to  seizure  and  confiscation,  (a) 
They  were  likewise  fiiUy  adopted  by  the  Supreme  Court  of  the 
United  States,  when  we  came  to  know  and  feel  the  value  of  bel- 
ligerent rights,  by  becoming  a  party  to  a  maritime  war.  In  the 
case  of  The  Commercen,  (b)  &  neutral  vessel,  captured  by  one  of 
our  cruisers  in  the  act  of  carrying  provisions  for  the  xise  of  the 

British  armies  in  Spaui,  the  court  held,  that  provisions, 
*  141    being  *  neutral  property,  but  the  growth  of  the  enemy's 


(a)  Jonrnals  of  tbe  Confederation  Congress^  vol.  i.  241. 
(6)  1  Wheaton,  382. 
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comxtry,  and  destined  for  the  supply  of  the  enemy's  military 
or  naTal  force,  were  contraband.  The  court  observed,  that,  by 
the  modem  law  of  nations,  provisions  were  not  generally  con- 
traband, but  they  might  become  so  on  account  of  the  particular 
situation  of  the  war,  or  on  account  of  their  destination.  If  des- 
tined for  the  ordinary  use  of  life  in  the  enemy's  country,  they 
were  not  contraband;  but  it  was  otherwise  if  destined  for  the 
army  or  navy  of  the  enemy,  or  for  his  ports  of  military  or  naval 
equipment.  And  if  the  provisions  were  the  growth  of  the  enemy's 
country,  and  destined  for  the  enemy's  use,  they  were  to  be  treated 
as  contraband,  and  liable  to  forfeiture,  even  though  the  army  or 
navy  were  in  a  neutral  port,  for  it  would  be  a  direct  interposition 
in  the  war. 

This  case  followed  the  decisions  of  Sir  William  Scott,  and  car- 
ried the  doctrine  of  contraband,  as  applied  to  provisions,  to  as 
great  an  extent.  It  held  the  voyage  of  the  Swedish  neutral  so 
illegal,  as  to  deserve  the  infliction  of  the  penalty  of  loss  of  freight. 

It  is  the  ustM  bellici  which  determined  an  article  to  be  contra- 
band ;  and  as  articles  come  into  use  as  implements  of  war  which 
were  before  innocent,  there  is  truth  in  the  remark,  that  as  the 
means  of  war  vary  and  shift  from  time  to  time,  the  law  of  nations 
shifts  with  them ;  not,  indeed,  by  the  change  of  principles,  but  by 
a  change  in  the  application  of  them  to  new  cases,  and  in  order  to 
meet  the  varying  inventions  of  war.  When  goods  are  once  clearly 
shown  to  be  contraband,  confiscation  to  the  captor  is  the  natural 
consequence.  This  is  the  practice  in  all  cases,  as  to  the  article 
itself,  excepting  provisions ;  and  as  to  them,  when  they  become 
contraband,  the  ancient  and  strict  right  of  forfeiture  is  softened 
down  to  a  right  of  pre-emption  on  reasonable  terms,  (a) 
But,  generally,  to  stop  contraband  goods,  would,  *as  *142 
Yattel  observes,  (a)  prove  an  ineflFectual  relief,  especially 
at  sea.  The  penalty  of  confiscation  is  applied,  in  order  that  the 
fear  of  loss  might  operate  as  a  check  on  the  avidity  for  gain,  and 
deter  the  neutral  merchant  &om  supplying  the  enemy  with  contra* 
band  articles.  The  ancient  practice  was,  to  seize  the  contraband 
goods,  and  keep  them,  on  paying  the  value.  But  the  modem 
practice  of  confiscation  is  far  more  agreeable  to  the  mutual  duties 
of  nations,  and  more  adapted  to  the  preservation  of  their  rights, 

(a)  Case  of  the  Haabet,  2  Bob.  Adm.  182.  (a)  B.  3,  c.  7,  sec.  113. 
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It  is  a  general  understanding,  grounded  on  true  principles,  that 
the  powers  at  wax  may  seize  and  confiscate  aU  contraband  goods, 
without  any  complaint  on  the  part  of  the  neutral  merchant,  and 
without  any  imputation  of  a  breach  of  neutrality  in  the  neutral 
sovereign  himself,  (b)  It  was  contended,  (m  the  part  of  the  French 
nation,  in  1796,  that  neutral  govemments  were  bound  to  restrain 
their  subjects  from  selling  or  exporting  articles  contraband  of  war 
to  the  belligerent  powers.  But  it  was  successfully  shown,  on  the 
part  of  the  United  States,  that  neutrals  may  lawfully  sell,  at  home, 
to  a  belligerent  purchaser,  or  carry,  themselves,  to  the  belligerent 
powers,  contraband  articles  subject  to  the  right  of  seizure,  in 
transitu,  (c)  This  right  has  since  been  explicitly  declared  by  the 
judicial  authorities  of  this  country,  (d)  The  right  of  the  neutral 
to  transport,  and  of  the  hostile  power  to  seize,  are  conflicting 
rights,  *and  neither  parfy  can  charge  the  other  with  a  criminal 
act. 

Contraband  articles  are  said  to  be  of  an  infectious  nature, 
*  148  and  they  contaminate  the  whole  cargo  belonging  to  *  the 
same  owners.  The  innocence  of  any  particular  article  is 
not  usually  admitted,  to  exempt  it  from  the  general  confiscation. 
By  the  ancient  law  of  Europe,  the  ship,  also,  was  liable  to  con- 
demnation ;  and  such  a  penalty  was  deemed  just,  and  supported 
by  the  general  analogies  of  law,  for  the  owner  of  the  ship  had 
engaged  it  in  an  unlawful  commerce,  and  contraband  goods  are 
seized  and  condemned  ex  delicto.  But  the  modern  practice  of  the 
courts  of  admiralty,  since  the  age  of  Grotius,  is  milder ;  and  the 
act  of  carrying  contraband  articles  is  attended  only  with  the  loss 
of  freight  and  expenses,  unless  the  ship  belongs  to  the  owner  of 
the  contraband  articles,  or  the  carrying  of  them  has  been  con- 
nected with  malignant  and  aggravating  circumstances ;  and  among 
those  circumstances,  a  false  destination  and  false  papers  are  con- 
sidered as  the  most  heinous.  In  those  cases,  and  in  all  cases  of 
fraud  in  the  owner  of  the  ship,  or  in  his  agent,  the  penalty  is  car- 
ried beyond  the  refusal  of  freight  and  expenses,  and  is  extended 


(b)  Yattel,  b.  3,  c.  7,  sec.  113. 

(c)  M.  Adet'8  Letter  to  Mr.  Pickering,  March  11th,  1796;  Mr.  Pickering's  Letters 
to  M.  Adet,  January  20ih  and  May  25th,  1796 ;  Circular  Letter  of  the  Secretary  of  the 
Nayy  to  the  Collectors,  Angost  4th,  1793. 

{d)  Richardson  v.  Maine  Ins.  Company,  6  Mass.  118 ;  The  Santissima  Trinidad,  7 
Wheaton,  283. 
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to  the  confiscation  of  the  ship,  and  the  innocent  parts  of  the 
cargo,  (a)  This  is  now  the  established  doctrine ;  but  it  is  some- 
times varied  hj  treaty,  in  like  maimer  as  all  the  settled  principles 
and  usages  of  nations  are  subject  to  conventional  modification,  (b) 

A  neutral  may  also  forfeit  the  immunities  of  his  national  char- 
acter by  violations  of  blockade ;  and  among  the  rights     j^^  ^ 
oT  belligerents,  there  is  none  more  clear  and  incontro-  blockade, 
vertible,  or  more  just  and  necessary  in  the  application,  than  that 
which  gives  rise  to  the  law  of  blockade.^     Bynkershoek  {c) 
says,  *  it  is  founded  on  the  principles  of  natural  reason,  as    *  144 
well  as  on  the  usage  of  nations ;  and  Grotius  (a)  considers 
the  carrying  of  supplies  to  a  beseiged  town,  or  a  blockaded  port,  as 
an  offence  exceedingly  aggravated  and  iigurious.     They  both 
agree  that  a  neutral  may  be  dealt  with  severely ;  and  Yattel  says 
he  may  be  treated  as  an  enemy,  (i)    The  law  of  blockade  is, 
however,  so  harsh  and  severe  in  its  operation,  that,  in  order  to 

(a)  Bjnt.  Q.  J.  Pub.  b.  1,  c.  12  and  14 ;  Heinec.  de  Nay.  ob  Yeet  Merc.  Vetit  com. 
e.  2,  see.  6 ;  Operay  torn.  H.  34S ;  The  Staadt  Einbden,  1  Rob.  Adm.  26 ;  The  Jonge 
Tobias,  1  Bob.  Adm.  829;  The  Franklin,  8  Bob.  Adm.  217;  The  Neutralitet,  8  Bob. 
Adm.  295 ;  The  Edward,  4  Rob.  Adm.  68 ;  The  Banger,  6  Bob.  Adm.  125.  See  infra, 
p.  146,  note. 

(6)  In  Uie  treatj  between  the  United  States  and  the  Republic  of  Colombia,  and  in 
that  with  the  Republics  of  Chili,  of  Veneznela,  and  of  the  Peru-Bolivian  Confederation 
and  Ecuador,  it  is  provided,  that  contraband  articles  shall  not  affect  the  rest  of  the 
cargo,  or  the  vessel,  for  it  is  declared  that  they  shall  be  left  tree  to  the  owner.  In  these 
treaties,  the  artides  of  contraband  are  enumerated,  and  thej  consist  of  munitions  of 
war,  and  other  things  made  up  in  a  military  form  and  for  a  military  use,  and  cavalry 
horses,  with  their  furniture,  and  all  materials  manufactured,  prepared  and  formed  ex* 
pressly  for  the  purposes  of  war,  either  by  sea  or  land.  All  other  merchandises  and 
things  are  declared  to  be  subjects  of  lawful  commerce.^ 

(c)  Q.  J.  Pub.  b.  1,  c.  4,  sec  11. 

(a)  B.  3,  c.  1,  sec  6. 

(6)  B.  8,  c.  7,  sec.  117. 

1  In  the  convention  between  the  United  States  and  the  King  of  the  Two  Sicilies, 
made  October  1, 1855,  the  articles  of  contraband  are  enumerated,  and  it  is  provided 
that  contraband  articles  shall  not  affect  the  vessel  or  the  rest  of  the  cargo,  whether  the 
rest  of  the  cargo  belong  to  the  same  or  a  different  owner.    11  U.  S.  Stat.  642. 

*  Neutrals  can  question  the  existence  and  legality  of  a  blockade.  Actual  war, 
whether  civil  or  between  independent  nations,  gives  the  right  to  create  a  blockade.  All 
persons  residing  within  the  territory  occupied  by  the  Rebels  against  the  authority  of 
the  United  States,  in  the  existing  civil  war  are  liaUe  to  be  treated  as  public  enemies. 
The  President's  proclamation  of  blockade  conclusively  ascertains  that  a  state  of  war 
existed  justifying  and  requiring  a  resort  to  that  measure.  The  Prize  causes,  2  Black, 
685. 
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apply  it^  the  fact  of  the  actual  blockade  must  be  established  bj 
clear  and  unequivocal  evidence ;  and  the  neutral  must  have  had 
due  previous  notice  of  its  existence ;  and  the  squadron  allotted 
for  the  purposes  of  its  execution  must  be  competent  to  cut  o£f  all 
communication  with  the  interdicted  place  or  port ;  and  the  neu- 
tral must  have  been  guilty  of  some  act  of  violation,  either  by  going 
in,  or  attempting  to  enter,  or  by  coming  out  with  a  cargo  laden 
after  the  commencement  of  the  blockade.  The  failure  of  either 
of  the  points  requisite  to  establish  the  existence  of  a  legal  block* 
ade  amounts  to  an  entire  defeasance  of  the  measure,  even  though 
the  notification  of  the  blockade  had  issued  from  the  authority  of 
the  government  itself,  (c)  ^ 

A  blockade  must  be  existing  in  point  of  fact ;  and,  in  order  to 
constitute  that  existence,  there  must  be  a  power  present  to  enforce 
it.  All  decrees  and  orders,  declaring  extensive  coasts  and  whole 
countries  in  a  state  of  blockade,  without  the  presence  of  an  ade- 
quate naval  force  to  support  it,  are  manifestly  illegal  and  void, 
and  have  no  sanction  in  public  law.  The  ancient  authorities  all 
referred  to  a  strict  and  actual  siege  or  blockade.  The  language 
of  Grotius  (d)  is  oppidum  obsessum  vd  Portus  claums^  and  the 

investing  power  must  be  able  to  apply  its  force  to  every 
*  145    point  of  the  *  blockaded  place,  so  as  to  render  it  dangerous 

to  attempt  to  enter,  and  there  is  no  blockade  of  that  part 
where  its  power  cannot  be  brought  to  bear,  (a)  The  definition 
of  a  blockade  given  by  the  convention  of  the  Baltic  powers,  in 

1780,  and  again  in  1801,  and  by  the  ordinance  of  Congress,  in 

1781,  required  that  there  should  be  actually  a  number  of  vessels 
stationed  near  enough  to  the  port  to  make  the  entry  apparently 
dangerous.  The  government  of  the  United  States  has  uniformly 
insisted  that  the  blockade  shoiQd  be  efiective  by  the  presence  of  a 
competent  force,  stationed  and  present  at  or  near  the  entrance  of 
the  port ;  and  they  have  protested,  with  great  energy,  against  the 


(c)  The  Betsey,  1  Bob.  Adm.  93 ;  1  Chitty  on  CoBunercial  Law,  450;  Letter  ftom 
Mr.  Claj,  the  Secretary  of  State,  to  Mr.  Tudor,  dated  October  2dd«  1827. 

(d)  B.  8,  c.  1,  Bee.  5. 

(a)  The  Mercnrins,  1  Bob.  Adm.  80;  The  Betsey,  1  Bob.  Adm.  93 ;  The  Stert,  4 
Bob.  Adm.  66 ;  Letter  of  the  Secretary  of  the  Navy  to  Commodore  Preble,  February 
4th,  1804 ;  Boman  Law  by  Lord  Mackenzie,  (ed.  1862,)  59. 


1  The  Ostsee,  33  £.  L.  &  £q.  28 ;  The  Coosa,  1  Newbeny  Adm.  393. 
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^)plication  of  the  right  of  seizure  and  confiscatioii  to  ineffectual 
or  fictitious  blockades,  (b) 

The  occasional  absence  of  the  blockading  squadron,  produced  by 
accident,  as  in  the  case  of  a  storm,  and  when  the  station  is  resumed 
with  due  diligence,  does  not  suspend  the  blockade,  provided  the 
suspension,  and  the  reason  of  it,  be  known ;  and  the  law  considers 
an  attempt  to  take  an  advantage  of  such  an  accidental  removal  as 
an  attempt  to  break  the  blockade,  and  as  a  mere  fraud.  ((?)  The 
American  government  seemed  disposed  to  admit  the  continu- 
ance of  the  blockade  in  such  a  case ;  (d)  and  the  language  of 
the  judicial  authorities  in  New  York  has  been  in  favor  of  the 
solidity  and  justness  of  the  English  doctrine  of  blockade 
on  this  *  point,  (a)  But  if  the  blockade  be  raised  by  the  *  146 
enemy,  or  by  applying  the  naval  force,  or  a  part  of  it, 
though  only  for  a  time,  to  other  objects,  or  by  the  mere  remissness 
of  the  cruisers,  the  commerce  of  neutrals  to  the  place  ought  to  be 
free.  The  presence  of  a  sufficient  force  is  the  natural  criterion  by 
which  the  neutral  is  enabled  to  ascertain  the  existence  of  the 
blockade.  He  looks  only  to  the  matter  of  fact ;  and  if  the  block- 
ading squadron  is  removed  when  he  arrives  before  the  port,  and 
he  is  ignorant  of  the  cause  of  the  removal,  or  if  he  be  not  ignorant, 
and  the  cause  be  not  an  accidental  one,  but  voluntary,  or  produced 
by  an  enemy,  he  may  enter,  without  being  answerable  for  a  breach 
of  the  blockade.  When  a  blockade  is  raised  voluntarily,  or  by  a 
superior  force,  it  puts  an  end  to  it  absolutely ;  and  if  it  be  re- 
sumed, neutrals  must  be  charged  with  notice  de  novo,  and  without 


(6)  Mr.  King's  letter  to  Lord  GreiiTille,  May  2dd,  1799 ;  Mr.  MarshaU's  Letter  to 
Mr.  King,  Sept  20th,  1799;  Mr.  Madison's  Letter  to  Mr.  Pincknej,  October  25th, 
1801 ;  Letter  of  the  Secretaiy  of  the  Nayy  to  Commodore  Preble,  Febmaiy  4th,  1804 ; 
Mr.  Finckney's  Letter  to  Lord  Wellesley,  January  14th,  1811.  In  the  convention 
between  Great  Britain  and  Rnssia,  on  the  17th  of  Jnne,  1801,  a  blockaded  port  was 
declared  to  be,  "  that  where  there  is,  by  the  disposition  of  the  power  which  attacks  it 
with  ships,  stationary  or  sufficiently  near,  an  evident  danger  in  entering."  The  defi- 
nition in  the  treaty  of  commerce  between  the  United  States  and  Chili,  in  May,  1832, 
art  15,  and  the  Pern-Bolivian  Confederation,  in  May,  1838,  art.  14,  of  a  besieged  or 
blockaded  place,  is, "  one  actually  attacked  by  a  belligerent  force,  capable  of  preventing 
the  entrj  of  the  neutraL" 

(c)  The  Frederick  MoUlc,  1  Rob.  Adm.  86 ;  The  Columbia,  1  Rob.  Adm.  154 ;  The 
Jnifrow  Maria  Schroeder,  3  Rob.  Adm.  155;  The  Hofinnng,  6  Rob.  Adm.  116, 
117. 

{d)  "Mi,  MarshaU's  letter  to  Mr.  Kmg,  September  20th,  1799. 

(a)  Rr^diff,  J.,  2  Johns.  Cas.  187;  Raddiff  v,  U.  Ins.  Co.  7  Johns.  38. 
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reference  to  the  former  state  of  things,  before  thej  can  be  inyolved 
in  the  guilt  of  a  violation  of  the  blockade,  (b) 

The  object  of  a  blockade  is  not  merely  to  prevent  the  impor- 
tation of  supplies,  but  to  prevent  export  as  well  as  import,  and  to 
cut  off  all  communication  of  commerce  wi&  the  blockaded  port. 
The  act  of  egress  is  as  culpable  as  the  act  of  ingress,  if  it  be  done 
fraudulently ;  and  a  ship  coming  out  of  a  blockaded  port  is,  in  the 
first  instance,  liable  to  seizure,  and,  to  obtain  a  release,  the  party 
must  give  satis&ctory  proof  of  the  innocence  of  his  intention,  (e) 
But  according  to  modem  usage,  a  blockade  does  not  rightfully 
extend  to  a  neutral  vessel  found  in  port  when  the  blockade  was 

instituted,  nor  prevent  her  coming  out  with  the  cai^  bond 
*  147    fide  purchased,  and  laden  on  board  before  the  *  ccAnmence- 

ment  of  the  blockade,  (a)  The  modem  practice  does  not 
require  that  the  place  should  be  invested  by  land  as  well  as  by  sea, 
in  order  to  constitute  a  legal  blockade ;  and  if  a  place  be  block- 
aded by  sea  only,  it  is  no  violation  of  belligerent  rights  for 
the  neutral  to  carry  on  commerce  with  it  by  inland  commimi- 
cations,  (b) 

It  is  absolutely  necessary  that  the  neutral  should  have  had  due 
notice  of  the  blockade,  in  order  to  affect  him  witii  the  penal  conse- 
quences of  a  violation  of  it.  This  information  may  be  communi- 
cated to  him  in  two  ways :  either  actually,  by  a  formal  notice  from 
the  blockading  power ;  or  constructively,  by  notice  to  his  govern- 
ment, or  by  the  notoriety  of  the  fact.  It  is  immaterial  in  what  way 
the  neutral  comes  to  the  knowledge  of  the  blockade.  If  the  block- 
ade actually  exists,  and  he  has  knowledge  of  it,  he  is  bound  not  to 
violate  it.  A  notice  to  a  foreign  government  is  a  notice  to  all  the 
individuals  of  that  nation;  and  they  are  not  permitted  to  aver 
ignorance  of  it,  because  it  is  a  duty  of  the  neutral  government  to 
communicate  the  notice  to  their  people,  (c)  In  the  case  of  a  block- 
ade without  regular  notice,  notice  in  fact  is  generally  requisite ; 

(6)  'Williams  v.  Smith,  2  Cainefl,  1 ;  Letter  of  the  Secretary  of  State  to  Mr.  Bang, 
September  20th,  1799 ;  The  Hoffnong,  6  Rob.  Adm.  112. 

(c)  Bjnk.  Q.  J.  Fub.  b.  1,  c.  4 ;  The  Frederick  Molke,  1  Rob.  Adm.  86;  The  Nep- 
taauB,  1  Rob.  Adm.  170 ;  The  Vrouw  Jadith,  1  Rob.  Adm.  150. 

(a)  The  Betsey,  1  Rob.  Adm.  93 ;  The  Vrouw  Jadith,  1  Rob.  Adm.  150 ;  The  Com- 
et, 1  Edw.  Adm.  32 ;  Olirera  v.  Union  Ins.  Co.  3  Wheaton,  183. 

(6)  The  Ocean,  3  Rob.  Adm.  297  ;  The  Stcrt,  Ibid.  299,  note ;  Letter  of  the  Secre- 
tary of  State  to  Mr.  King,  September  20th,  1799. 

(c)  The  Neptnnns,  2  Rob.  Adm.  110;  The  Adelaide,  2  Rob.  Adm.  Ill,  note. 
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and  there  is  this  difference  between  a  blockade  regolarly  notified 
and  one  without  such  notice ;  that,  in  the  former  case,  the  act  of 
sailing  for  the  blockaded  place-,  with  an  intent  to  evade  it,  or  to 
enter  contingently,  amounts,  fix>m  the  very  commencement  of  the 
Toyage,  to  a  breach  of  the  blockade ;  for  the  port  is  to  be  con- 
sidered as  closed  up,  imtil  the  blockade  be  formally  roToked,  or 
actually  raised ;  whereas,  in  the  later  case  of  a  blockade  de  faeto^ 
the  ignorance  of  the  party  as  to  its  continuance,  may  be 
received  as  an  excuse  for  sailing  to  the  *  blockaded  place,  *  148 
on  a  doubtful  and  provisional  destination,  (a)  The  question 
of  notice  is  a  question  of  evidence,  to  be  determined  by  the  facts 
applicable  to  the  case.  The  notoriety  of  a  blockade  is  of  itself  suf- 
ficient notice  of  it  to  vessels  lying  within  the  blockaded  port.  In 
the  case  of  The  Adelaide^  (h)  it  was  the  doctrine  of  the  English  ad- 
miralty, that  a  notification  given  to  one  state  must  be  presumed, 
after  a  reasonable  time,  to  have  reached  the  subjects  of  neighboring 
states,  and  it  affects  them  with  the  knowledge  of  the  fact,  on  just 
grounds  of  evidence.  And  after  the  blockade  is  once  established, 
and  due  notice  received,  either  actually  or  constructively,  the 
neutral  is  not  permitted  to  go  to  the  very  station  of  the  blockading 
force,  under  pretence  of  inquiring  whether  the  blockade  had  ter 
minated,  because  this  would  lead  to  fraudulent  attempts  to  evade 
it,  and  would  amount  in  practice  to  a  universal  license  to  attempt 
to  enter,  and  on  being  prevented,  to  claim  the  liberty  of  going 
elsewhere.  Some  relaxation  was  very  reasonably  given  to  this 
role,  in  its  application  to  distant  voyages  from  America ;  and  ships 
sailing  for  Europe,  before  knowledge  of  the  blockade  reached  them, 
were  entifled  to  notice,  even  at  the  blockaded  port.  If  they  sailed 
after  notice,  they  might  sail  on  a  contingent  destination  for  the 
blockaded  port,  with  the  purpose  of  calling  for  information  at  some 
European  port,  and  be  allowed  the  benefit  of  such  a  contingent 
destination,  to  be  rendered  definite  by  the  information.  But  in  no 
case  is  the  information,  as  to  the  existence  of  the  blockade  to  be 
sought  at  the  mouth  of  the  port,  (c) 

A  neutral  cannot  be  permitted  to  place  himself  in  the  vicinity 
of  a  blockaded  port,  if  his  situation  be  so  near  that  he  may, 
with  impunity,  break  the  blockade  whenever  *he  pleases,    *149 

(a)  The  Colombia,  1  Rob.  Adm.  154 ;  The  Neptanns,  2  Rob.  Adm.  110. 
(6)  9  Rob.  Adm.  Ill,  tn  notis, 
(e)  The  Spes  and  Irene,  6  Rob.  Adm.  76. 
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and  slip  in  without  obstruction.  If  that  were  to  be  permitted,  it 
would  be  impossible  that  any  blockade  could  be  maintained.  It 
is  a  presumption,  almost  de  jurey  that  the  neutral,  if  found  on 
the  interdicted  waters,  goes  there  with  an  intention  to  break  the 
blockade ;  and  it  would  require  very  clear  and  satis&ctory  OTidence 
to  repel  the  presumption  of  a  criminal  intent,  (a)  ^ 

The  judicial  decisions  in  England  and  in  this  country  hare 
given  great  precision  to  the  law  of  blockade,  by  the  application  of 
it  to  particular  cases,  and  by  the  extent,  and  clearness,  and  equity 
of  their  illustrations.  They  are  distinguished,  likewise,  for  gen- 
eral coincidence  and  harmony  in  their  principles.  All  the  cases 
admit,  that  the  neutral  must  be  chargeable  with  knowledge,  either 
actual  or  constructiye,  of  the  existence  of  the  blockade,  and  with 
an  intent,  and  with  some  attempt,  to  break  it,  before  he  is  to  suffer 
the  penalty  of  a  violation  of  it.  The  evidence  of  that  intent,  and 
of  the  overt  act,  will  greatly  vary,  according  to  circumstances ;  and 
the  conclusion  to  be  drawn  from  those  circumstances  will  depend, 
in  some  degree,  upon  the  character  and  judgment  of  the  prize 
courts ;  but  the  true  principles  which  ought  to  govern  have  rarely 
been  a  matter  of  dispute.  The  fact  of  clearing  out  or  sailing  for  a 
blockaded  port  is,  in  itself,  innocent,  unless  it  be  accompanied  with 
knowledge  of  the  blockade.  Such  a  vessel  not  possessed  of  such 
previous  knowledge  is  to  be  first  warned  of  the  fact,  and  a  subse- 
quent attempt  to  enter  constitutes  the  breach.  This  was  the  pro- 
vision in  the  treaty  with  England,  in  1794,  and  it  has  been  declared 
in  other  cases,  and  is  considered  to  be  a  correct  exposition  of  the 
law  of  nations,  (i) 

(a)  The  Keutnlitot,  6  Bob.  Adm.  SO ;  The  Charlotte  Christine,  6  Bob.  Adm.  101 ; 
The  Gate  Erwartang,  6  Bob.  Adm.  182;  Bynk.  Q.  J.  Pub.  b.  1,  c.  11 ;  The  Arthur,  1 
Edw.  Adm.  202 ;  Badcliff  v.  United  Ins.  Co.  7  Johns.  47 ;  Fitzsimmons  v.  Newport  Ins. 
Co.  4  Cranch,  165. 

(6)  fltaimmons  v,  Newport  Ins.  Co.  4  Cranch,  185 ;  British  Instmctions  to  their 
fleets  on  the  West  India  station,  5th  of  January,  1804 ;  Letter  of  the  Secretaxy  of  the 
Nayj  to  Commodore  Preble,  Febroaiy  4th,  1804 ;  Treaty  between  the  United  States 
and  the  BepnUic  of  Chili,  May,  1832,  art.  17,  and  between  the  United  Stotes  and 
Venezuela,  May,  1836,  art  20. 

^  The  property  of  a  nentral  is  not  liable  to  condemnation  for  a  breach  of  blockade  by 
a  vessel  in  which  he  embarks,  when  entering  or  departing  from  port,  unless  he  knew 
of  the  intention  of  the  vessel  to  break  it  in  going  out.  United  States  v.  Gnillem,  11 
How.  U.  S.  47. 

A  neutral  leaving  a  bdligorent  country,  in  which  he  was  domiciled  at  the  commence- 
ment of  war,  iB  entitled  to  the  rights  of  a  neutral  as  soon  as  he  sails  from  the  hostile 
port.    Ibid,  see  ante,  pp.  [75,  76.] 
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*It  has  been  a  question  in  the  courts  of  this  country,  *150 
whether  they  ought  to  admit  the  law  of  the  English  prize 
courts,  that  sailing  for  a  blockaded  port,  knowing  it  to  be  block- 
aded, was,  in  itself,  an  attempt,  and  an  act  sufficient  to  charge  the 
pcurty  with  a  breach  of  the  blockade,  without  reference  to  the  dis- 
tance between  the  port  of  departure  and  the  port  invested,  or  to 
the  extent  of  the  voyage  performed  when  the  vessel  was  arrested,  (a) 
But  in  Yeatan  v.  JVy,  (b)  the  Supreme  Court  of  the  United  States 
coincided  essentially  with  the  doctrine  of  the  English  prize  courts ; 
for  they  held,  that  sailing  from  Tobago  for  Guraf  oa,  knowing  the 
latter  to  be  blockaded,  was  a  breach  of  the  blockade ;  and,  accord- 
ing to  the  opinion  of  Mr.  Justice  Story,  in  the  case  of  The  Nereide^  {c) 
the  act  of  sailing  with  an  intent  to  break  a  blockade  is  a  sufficient 
breach  to  authorize  confiscation.  The  offence  continues,  although 
at  the  moment  of  capture  the  vessel  be,  by  stress  of  weather,  driven 
in  a  direction  from  the  port,  for  the  hostile  intention  still  remains 
unchanged.  The  distance  or  proximity  of  the  two  ports  would  cer- 
tainly have  an  effect  upon  the  equity  of  the  application  of  the  rule. 
A  Dutch  ordinance,  in  1680,  declared  that  vessels  bound  to  the 
blockaded  ports  of  Manders  were  liable  to  confiscation,  though 
found  at  a  distance  firom  them,  unless  they  had  voluntarily  altered 
the  voyage  before  coming  in  sight  of  the  port ;  and  Bynkershoek 
contends  for  the  reasonableness  of  the  order,  (d)  What  that  dis- 
tance must  be  is  not  defined ;  and  if  the  ports  be  not  very  wide 
apart,  the  act  of  sailing  for  the  blockaded  port  may  reasonably  be 
deemed  evidence  of  a  breach  of  it,  and  an  overt  act  of  fraud  upon 
the  belligerent  rights.  But  a  relaxation  of  the  rule  has  been 
required  and  granted  in  the  case  of  distant  voyages,  *such  *151 
as  those  across  the  Atlantic ;  and  the  vessel  is  allowed  to  sail 
on  a  contingent  destination  for  a  blockaded  port,  subject  to  the 
duly  of  subsequent  inquiry  at  suitable  places,  (a)  The  ordinance 
of  Congress,  of  1781,  seems  to  have  conceded  this  point  to  the  ex- 
tent of  the  English  rule,  for  they  made  it  lawful  to  take  and  con- 


(a)  Eitzaimmoiifl  v.  Newport  Ina.  Co.  4  Cranch,  185 ;  Vos  &  Graves  v,  U.  Ins.  Co. 
S  Johns.  Cas.  180,  469. 

(6)  5  Cranch,  335. 

(e)  9  Cranch,  440,  446. 

(d)  Q.  J.  Fab.  b.  1,  c.  11 ;  3  Bob.  Adm.  326,  in  notis. 

(a)  5  Bob.  Adm.  76 ;  6  Cranch,  29 ;  Sperry  v.  The  Delaware  Ins.  Co.  2  Wash.  C. 
C  243 ;  Kaylor  v,  Tajlor,  9  Bam.  &  Cress.  716. 
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demn  all  vessels,  of  all  nations,  ^^  destined  to  anj  sucb  port/'  witli- 
out  saying  anytliing  of  notice  or  proximity,  (b)  ^ 

The  consequence  of  a  breach  of  blockade  is  the  confiscation  of 
the  ship ;  and  the  cargo  is  always,  primd  fade^  implicated  in  the 
guilt  of  the  owner  or  master  of  the  ship ;  and  it  lays  with  them  to 
remove  the  presumption  that  the  vessel  was  going  in  for  the  benefit 
of  the  cargo,  and  with  the  direction  of  the  owner.  (<;)  The  old  doc- 
trine was  much  more  severe,  and  often  inflicted,  not  merely  a  for- 
feiture of  the  property  taken,  but  imprisonment,  and  other  personal 
punishment ;  (d)  but  the  modem  and  milder  usage  has  confined  the 
penalty  to  the  confiscation  of  the  ship  and  goods.  If  a  ship  has 
contracted  guilt  by  a  breach  of  blockade,  the  offence  is  not  dis- 
charged until  the  end  of  the  voyage.  The  penalty  never  travels  on 
with  the  vessel  further  than  to  the  end  of  the  return  voyage ;  and 
if  she  is  taken  in  any  part  of  that  voyage,  she  is  taken  m  ddieto. 
This  is  deemed  reasonable,  because  no  other  opportunity  is  afibrdod 

to  the  belligerent  force  to  vindicate  the  law.  (e)    The  pen- 
*152    alty  for  a  *  breach  of  blockade  is  also  held  to  be  remitted, 

if  the  blockade  has  been  raised  before  the  capture.    The 

delictum  is  completely  done  away  when  the  blockade  ceases,  (a) 

Neotraiouw     There  are  other  acts  of  illegal  assistance  afibrded  to  a 

r]rioreneD7«ft  belligerent  besides  supplying  him  with  contraband  goods, 

d«fpaUi]M«.    ^^^  relieving  his  distress,  under  a  blockade.   Among  these 

(6)  Journals  of  Congress,  toI.  tii.  p.  186.  Tho  mere  act  of  sailing  to  a  blockaded 
port  is  not  an  offence,  if  there  was  no  premeditated  design  of  breaking  the  blockade, 
though  it  should  be  found  to  continue  when  the  vessel  arrives  off  the  port.  See  the 
opinion  of  Sir  Wm.  Scott,  in  the  case  of  The  Shepherdess,  5  Bob.  Adm.  264 ;  and 
of  Lord  Tenterden,  in  Naylor  v,  Taylor,  9  Bam.  &  Cress.  718;  and  of  Tindal  Ch.  J., 
in  Medeiros  v.  Hill,  8  Bing.  231. 

(c)  The  Mercurius,  1  Bob.  Adm.  80;  The  Columbia,  1  Bob.  Adm.  154 ;  The  Nep> 
tunus,  3  Bob.  Adm.  173 ;  The  Alexander,  4  Bob.  Adm.  93;  The  Exchange,  1  £dw. 
Adm.  39;  TJ.  S.  v,  Guillem,  11  How.  U.  S.  47,  62. 

(d)  Bynk.  Q.  J.  Pub.  b.  1,  c  11. 

(e)  The  Welvaart  Van  Pillaw,  2  Bob.  Adm.  128;  The  Juffh>w  Maria  Schroeder, 
3  Bob.  Adm.  147.  In  cases  of  contraband,  the  return  voyage  has  not  usually  been 
deemed  connected  with  the  outward,  and  tho  offence  was  deposited  with  the  offending 
subject ;  but  in  distant  voyages,  with  contraband  and  false  papers,  the  rule  is  different; 
the  fraud  contaminates  the  return  cargo,  and  subjects  it  to  condemnation,  as  being  one 
entire  transaction.  The  Bosalie  and  Betlj,  2  Bob.  Adm.  343 ;  The  Nancy,  3  Bob. 
Adm.  122 ;  Carrington  v.  The  Merchants'  Ins.  Co.  8  Peters  U.  S.  495. 

(a)  The  Lisette,  6  Bob.  Adm.  387. 

1  Brig  Nayade,  1  Newberry  Adm.  366. 
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acts,  the  conveyance  of  hostile  despatches  is  the  most  injurious, 
and  deemed  to  be  of  the  most  hostile  and  noxious  character.  The 
carrying  of  two  or  three  cargoes  of  stores  is  necessarily  an  assist- 
ance of  a  limited  nature ;  but  in  the  transmission  of  despatches 
may  be  conveyed  the  entire  plan  of  a  campaign,  and  it  may  lead 
to  a  defeat  of  all  the  projects  of  the  other  belligerent  in  that  theatre 
of  the  war.  The  appropriate  remedy  for  this  offence  is  the  confis- 
cation of  the  ship ;  and  in  doing  so,  the  courts  make  no  innovation 
on  the  ancient  law,  but  they  only  apply  established  principles  to 
new  combinations  of  circumstances.  There  would  be  no  penalty 
in  the  mere  confiscation  of  the  despatches.  The  proper  and  effi- 
cient remedy  is  the  confiscation  of  the  vehicle  employed  to  carry 
them ;  and  if  any  privity  subsists  between  the  owners  of  the  cargo 
and  the  master,  they  are  involved  by  implication  in  his  delinquency. 
If  the  cargo  be  the  property  of  the  proprietor  of  the  ship,  then,  by  the 
general  rule,  ob  continentiam  delicti^  the  cargo  shares  the  same  fate, 
and  especially  if  there  was  an  active  interposition  in  the  service  of 
the  enemy,  concerted  and  continued  m  firaud.  (i) 

A  distinction  has  been  made  between  carrying  despatches  of  the 
enemy  between  different  parts  of  his  dominions  and  carry- 
ing despatches  of  an  ambassador  from  a  neutral  *  country  *  158 
to  his  own  sovereign.  The  effect  of  the  former  despatches 
is  presumed  to  be  hostile ;  but  the  neutral  country  has  a  right  to 
preserve  its  relations  with  the  enemy,  and  it  does  not  necessarily 
follow  that  the  communications  are  of  a  hostile  nature.^  Ambas- 
sadors resident  in  a  neutral  country  are  favorite  objects  of  the 

(b)  The  Atalanta,  6  Bob.  Adm.  440. 

^  The  affair  of  the  Trent,  West  Indian  mail,  gave  rise  to  an  important  question  of 
maritime  law  deeply  affecting  the  rights  of  neutrals.  In  November,  1861,  Captain 
Wilkes,  of  the  United  States  war-steamer  San  Jacinto,  after  firing  a  round  shot  and 
a  shell,  boarded  the  English  mail-packet  Trent,  in  Old  Bahama  Channel,  on  its  passage 
from  Havana  to  Southampton,  and  bj  force  carried  off  Messrs.  Mason  and  Slidcll, 
two  rebel  ministers  from  the  Confederate  States,  so  called,  who  were  taken  on  board 
as  passengers  bound  for  England.  Mason  and  Slidell  were  conveyed  to  America  and 
committed  to  prison ;  but  after  a  formal  requisition  by  Britain,  declaring  the  capture 
to  be  illegal,  they  were  surrendered  by  the  Federal  government,  there  having  been  no 
proceedings  in  reference  to  the  case  by  a  prize  court  See  Mr.  Sumner's  Speech  in  the 
United  States  Senate,  Januaiy  9, 1862;  Despatch  of  the  French  government  to  the 
Cabinet  at  Washington  by  M.  Thouvenel,  Minister  of  the  Emperor  for  Foreign  Affairs ; 
the  State-paper  of  lir.  Seward,  United  States  Sepretary  of  State ;  Lord  Mackenzie,  in 
his  Roman  Law,  pp.  60  to  62,— allin  reference  to  the  case  of  the  Trent 
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protection  of  the  law  of  nations,  and  their  object  is  to  preserve  the 
relations  of  amity  between  the  goyemments ;  and  the  presumption 
is,  that  the  neutral  state  preserves  its  integrity,  and  is  not  con* 
cerned  in  any  hostile  design,  (a) 
In  order  to  enforce  the  rights  of  belligerent  nations  against  the 
lugi^t  o,  delinquencies  of  neutrals,  and  to  ascertain  the  real  as 
Mudi  afc  BM.  ^eii  as  assumed  character  of  all  vessels  on  the  high  seas, 
the  law  of  nations  arms  them  with  the  practical  power  of  visitation 
and  search.  The  duty  of  self-preservation  gives  to  belligerent 
nations  this  right.  It  is  founded  upon  necessity,  and  is  strictly 
and  exclusively  a  war  right,  and  does  not  rightfully  exist  in  time 
of  peace,  unless  conceded  by  treaty,  (b)  All  writers  upon  the  law 
of  nations,  and  the  highest  authorities,  acknowledge  the  right  in 


(a)  The  Caroline,  6  Bob.  Adm.  461 ;  Martens's  Sammaiy,  b.  7,  c.  13. 

(6)  The  Le  Louis,  2  Dod.  Adm.  348;  The  Antelope,  10  VVheaton,  119.  Yet  the 
British  Parliament,  hj  statute,  in  August,  1839,  in  order  more  effectually  to  suppress 
the  slave-trade,  and  espedallj  as  against  Portugal,  a  power  that  had  grosslj  yiolated 
her  treaty  with  England  on  that  subject,  authorized  the  power  of-  visitation  and  search 
in  time  of  peace.  The  British  government  disclaim  the  right  of  Bearch  in  time  of 
peace,  but  they  claim  at  all  times  the  right  of  visit,  in  order  to  know  whether  a  vessel, 
pretending,  for  instance,  to  be  American,  and  hoisting  the  American  flag,  be  reallj 
what  she  seems  to  be.  Lord  Aberdeen's  Despatch  of  December,  1841,  to  the  Ameri- 
can Minister,  Mr.  Stevenson.  But  the  government  of  the  United  States  do  not  admit 
the  distinction  between  the  right  of  visitation  and  the  right  of  search.  Thej  consider 
the  difference  to  be  one  rather  of  definition  than  principle,  and  that  it  is  not  known  to 
the  law  of  nations.  They  will  not  admit  the  exercise  of  the  claim  of  visit  to  be  a 
rights  while  the  British  government  concedes  that  if,  in  the  exerdte  of  the  right  of  visit 
to  ascertain  the  genuineness  of  the  flag  which  a  suspected  vessel  bears,  any  injury 
ensues,  prompt  reparation  would  be  made.  Ths  mutual  right  of  visitation  and  search 
in  reference  to  the  slave-trade  has  even  been  conceded  bj  the  European  governments 
of  Austria,  France,  Great  Britain,  Prussia,  and  Russia,  who  were  parties  to  the  Quin- 
tuple Treaty  at  London,  of  December,  1841.  See  Mr.  Webster's  Despatch,  as  Ameri- 
can Secretaxy  of  State,  to  Mr.  Everett,  the  American  Minister  at  London,  of  March 
28, 1843.  This  treaty  was  subsequently  ratified  by  all  the  contracting  parties  except 
France,  who  remained  bound  only  to  a  restrictive  right  of  search  under  the  conven- 
tions of  1831  and  1833.  The  inter-visitation  of  ships  at  sea  is  a  branch  of  the  law  of 
self-defence,  and  is,  in  point  of  fiict,  practised  by  the  public  vessels  of  all  nations,  in- 
cluding those  of  the  United  States,  when  the  piratical  character  of  a  vessel  is  sua- 
pected.  The  right  of  visit  is  conceded  for  the  sole  purpose  of  ascertaining  the  real 
national  character  of  the  vessel  sailing  under  suspicious. circumstances,  and  is  wholly 
distinct  finom  the  right  of  search.  It  has  been  termed,  by  the  Supreme  Court  of 
the  United  States,  the  right  of  approach  for  that  purpose;  (The  Marianna  Flora,  11 
Wheaton,  1,  43 ;)  and  it  is  considered  to  be  well  warranted  by  the  principles  of  public 
law  and  the  usages  of  nations.  Bynk.  Q.  J.  Pub.  lib.  i.  c  114,  8.  P.  See  Wheaton's 
''  Inquiry  into  the  validity  of  the  British  claim  to  a  right  of  visitation  and  search  of 
American  vessels  suspected  to  be  engaged  in  the  African  slave-trade."    1842. 
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tune  of  war  as  resting  on  soiinfl  principles  of  public  jurispru* 
dance,  and  upon  the  institutes  and  practice  of  all  great  maritime 
powers,  (c)  And  if,  upon  making  the  search,  the  vessel  be  found 
employed  in  contraband  trade,  or  in  carrying  enemy's  property  or 
troops,  or  despatches,  she  is  liable  to  be  taken  and  brought  in  for 
adjudication,  before  a  prize  court.' 

Neutral  nations  have  frequently  been  disposed  to  question  and 
resist  the  exercise  of  this  right.  This  was  particularly  the  case 
with  the  Baltic  confederacy  during  the  American  war,  and  with 
the  convention  of  the  Baltic  powers,  in  1801.  The  right  of  search 
was  denied,  and  the  flag  of  the  state  was  declared  to  be  a  substi- 
tute for  all  documentary  and  other  proof,  and  to  exclude  all  right 
of  search.  Those  powers  armed  for  the  purpose  of  defend- 
ing their  neutral  *  pretensions ;  and  England  did  not  hesi-  *  154 
tate  to  consider  it  as  an  attempt  to  introduce,  by  force,  a 
new  code  of  maritime  law  inconsistent  with  her  belligerent  rights, 
and  hostile  to  her  interests,  and  one  which  would  go  to  extinguish 
the  right  of  maritime  capture.  The  attempt  was  speedily  frus- 
trated and  abandoned,  and  the  right  of  search  has,  since  that  time, 
been  considered  incontrovertible,  (a) 

The  whole  doctrine  was  ably  discussed  in  the  English  high 
court  of  admiralty,  in  the  case  of  The  Maria^  {b)  and  it  was  ad- 
judged, that  the  right  was  incontestable,  and  that  a  neutral  sov- 
ereign could  not,  by  the  interposition  of  force,  vary  that  right. 
Two  powers  may  agree  among  themselves  that  the  presence  of  one 
of  their  armed  ships,  along  with  their  merchant  ships,  shall  be 
mutually  understood  to  imply  that  nothing  is  to  be  found  in  that 
convoy  of  merchant  ships  inconsistent  with  amity  or  neutrality,  (c)  ^ 


(c)  Vattel,  b.  3,  c.  7,  sec.  114 ;  Ord.  de  la  Marine,  of  1681,  art.  12 ;  Hfibner,  de  la  Saisie 
des  Batimens  Neutres ;  The  Maria,  1  Rob.  Adm.  340 ;  The  Le  Louis,  8  Dod.  Adxn. 
i45 ;  The  Marianna  Flora,  11  Wheaton,  42. 

(a)  In  the  convention  between  England  and  Rossia,  on  the  17th  of  Jane,  1801, 
Rossia  admitted  the  belligerent  right  of  search,  even  of  merchant  vessels  navigating 
under  convoy  of  a  ship  of  w&r,  provided  it  was  exercised  by  a  ship  of  war  belonging 
to  government 

{h)  1  Rob.  Adm.  340. 

(e)  In  the  treaty  of  commerce  between  the  United  States  and  the  Repablic  of  Chili, 


*  The  Speech  of  Mr.  Snmner  in  the  United  States  Senate,  January  9, 1862 ;  TIm 
Rapid,  Edw.  Adm.  221. 
^  See  the  Treaties  with  Pern,  San  Salvador,  and  Qnatemala,  10  U.  8.  Stat 
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But  no  belligerent  power  can  legally  be  compelled,  hy  mere  force, 
to  accept  of  such  a  pledge ;  and  every  belligerent  power  who  is  no 
party  to  the  agreement  has  a  right  to  insist  on  the  only  security 
known  to  the  law  of  nations  on  this  subject,  independent  of  any 
special  covenant,  and  that  is  the  right  of  personal  visitation  and 
search,  to  be  exercised  by  those  who  have  an  interest  in  making 
it.  The  penalty  for  the  violent  contravention  of  this  right,  is  the 
confiscation  of  the  property  so  withheld  from  visitation ;  and  the 
infliction  of  this  penalty  is  conformable  to  the  settled  practice  of 
nations,  as  well  as  to  the  principles  of  the  municipal  jurisprudence 
of  most  countries  in  Europe.  There  may  be  cases  in  which  the 
master  of  a  neutral  ship  may  be  authorized,  by  the  natural  right 
of  self-preservation,  to  defend  himself  against  extreme  violence 
threatened  by  a  cruiser,  grossly  abusing  his  commission ;  but,  ex- 
cept in  extreme  cases,  a  merchant  vessel  has  no  right  to  say  for 
itself,  and  an  armed  vessel  has  no  right  to  say  for  it,  that  it  will 
not  submit  to  visitation  or  search,  or  be  carried  into  a 
*156  proximate  port  for  judicial  inquiry.  Upon  *  these  prin- 
ciples, a  fleet  of  Swedish  merchant  ships,  sailing  under 
convoy  of  a  Swedish  ship  of  war,  and  under  instructions  from 
the  Swedish  government  to  resist,  by  force,  the  right  of  search 
claimed  by  British  lawfully  commissioned  cruisers,  was  con- 
demned. The  resistance  of  the  convoying  ship  was  a  resistance 
of  the  whole  convoy,  and  justly  subjected  the  whole  to  confisca- 
tion, (a) 

The  doctrine  of  the  English  admiralty  on  the  right  of  visitation 
and  search,  and  on  the  limitation  of  the  right,  has  been  recog- 
nized, in  its  fullest  extent,  by  the  courts  of  justice  in  this  coun 
try.  (J)    The  very  act  of  sailing  under  the  protection  of  a  belliger- 

in  1832,  it  was  agreed,  that  the  right  of  visitation  and  search  should  not  apply  to 
ressols  sailing  nnder  convoy.  So,  also,  in  the  convention  between  the  United  States 
and  the  Pern-Bolivian  Confederacy  of  1838,  art  19. 

(a)  The  Maria,  1  Bob.  Adm.  340;  The  Elsabe,  4  Bob.  Adm.  408. 

(6)  The  Nereide,  9  Cranch,  427,  488,  443,  445,  453;  The  Marianna  Flon,  11 
Wheaton,  42.  The  government  of  the  United  States  admits  the  right  of  visitation 
and  search  by  belligerent  government  vessels  of  their  private  merchant  vessels,  for 
enemy's  property,  articles  contraband  of  war,  or  men  in  the  land  or  naval  service  of 
the  enemy.  But  it  does  not  understand  the  law  of  nations  to  authorize,  and  docs  not 
admit,  the  right  of  search  for  subjects  or  seamen.  England,  on  the  other  hand,  asserts 
the  right  to  look  for  her  subjects  on  the  high  seas,  into  whatever  service  they  might 
wander,  and  will  not  renounce  it.  The  objections  to  the  British  claim,  on  the  ground 
of  public  law  and  policy,  were  stated  with  great  force  and  clearness,  in  1818,  by  the 
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ent  or  neutral  conyoy,  for  the  pturpoee  of  resisting  search,  is  a 
violation  of  neutralitj.  The  Danish  government  asserted  the 
same  principle  in  its  correspondence  with  the  government  of  the 
United  States,  and  in  the  royal  instructions  of  the  10th  of  March, 
1810,  (c)  and  none  of  the  powers  of  Europe  have  called  in  question 
the  justice  of  the  doctrine,  (d)  Confiscation  is  applied,  by  way  of 
penalty  for  resistance  of  search,  to  all  vessels,  without  any  dis* 
crimination  as  to  the  national  character  of  the  vessel  or  cargo,  and 
without  separating  the  fate  of  the  cargo  from  that  of  the  ship. 

This  right  of  search  is  confined  to  private  merchant  vessels,  and 
does  not  apply  to  public  ships  of  war.  Their  immunity  from  the 
exercise  of  any  civil  or  criminal  jurisdiction  but  that  of  the  sover- 
eign power  to  which  they  belong,  is  uniformly  asserted,  claimed, 
and  conceded.  A  contrary  doctrine  is  not  to  be  found  in 
any  jurist  or  writer  on  the  law  of  nations,  or  *  admitted  *  156 
in  any  treaty ;  and  every  act  to  the  contrary  has  been 
promptly  met  and  condemned,  (a) 


American  Minister  in  London  to  Lord  Casilereagh.  Rush's  Memoranda,  pp.  181  - 193, 
279-283.  The  claim  of  Great  Britain  to  the  right  of  search,  on  the  high  seas,  of 
neutral  Teasels,  for  deserters  and  other  persons  liable  to  militarj  and  naval  service, 
has  been  a  question  of  animated  discussion  between  that  government  and  the  United 
States.  It  was  one  principal  cause  of  the  war  of  1812,  and  remains  unsettled  to  this 
day.  In  the  discussions  in  1842,  between  Lord  Ashburton  and  Mr.  Webster^  relative 
to  the  boundary  line  of  the  State  of  Maine,  the  American  Minister  incidentally  dis- 
cussed the  subject,  and  intimated  that  the  rule  hereafter  to  be  insisted  on  would  be, 
that  eveiry  regularly  documented  American  merchant  vessel  was  evidence  that  the  sea- 
men on  board  were  American,  and  would  find  protection  under  the  American  flag. 

(c)  4  Hall's  Law  Journal,  263 ;  Letters  of  Count  Roscnkrantz  to  Mr.  Erving,  28th 
and  dOih  June,  and  9th  July,  1811. 

{d)  The  Austrian  ordinance  of  neutrality  of  August  7th,  1803,  enjoined  it  upon  all 
their  vessels  to  submit  to  visitation  on  the  high  seas,  and  not  to  make  any  difficulty  as 
to  the  production  of  the  documentary  proofs  of  property. 

(a)  Thurlow's  State  Papers,  vol.  ii.  p.  508;  Casarpgis's  Discourses,  136;  Mr. 
Canning's  Letter  to  Mr.  Monroe,  August  3d,  1807 ;  Edinbui^h  Review  for  October, 
1807,  art.  1.  In  the  case  of  Frins  Frederik,  2  Dod.  Adm.  451,  the  question  was 
raised,  and  learnedly  discussed,  whether  a  public  armed  ship,  belonging  to  the  King 
of  the  Netherlands,  was  liable  to  civil  or  criminal  process  in  a  British  port.  She 
was  brought  in,  by  assistance,  in  distress,  and  salvage  was  claimed,  and  the  ship  was 
arrested  upon  that  datm,  and  a  plea  to  the  jurisdiction  interposed.  The  question 
went  off  by  arrangement,  and  was  not  decided,  though  the  immunity  of  such  vessels 
from  all  private  claims  was  forcibly  urged,  on  grounds  of  general  policy  and  the 
usage  of  nations.  And  in  this  country,  in  the  case  of  The  Schooner  Exchange  v. 
MTaddon,  7  Cranch,  116,  it  was  decided  after  great  discussion,  that  a  public  vessel 
of  war  of  a  foreign  sovereign,  at  peace  with  the  United  States,  coming  into  their  ports, 
and  demeaxiing  herself  in  a  friendly  manner,  was  exempt  from  the  jurisdiction  of  the 
TOL.  I.  14 
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The  exercise  of  the  right  of  visitation  and  search  must  be  con- 
ducted with  due  care  and  regard  to  the  rights  and  safety  of  the 


country.  L'lnvindble,  1  Wheaton,  238,  252,  S.  P.  In  that  interesting  case.  The 
Schooner  Exchange,  it  was  shown,  that  the  exemption  of  a  public  ship  in  port  from  the 
local  jurisdiction  was  not  founded  on  the  absolute  right  of  another  sovereign  to  such 
an  exemption,  but  upon  principles  of  public  comity  and  convenience,  and  arose  from 
the  presumed  consent  of  nations ;  that  consent  might  be  withdrawn,  upon  notice, 
without  just  offence ;  and  if  a  foreign  ship,  after  such  notice,  comes  into  the  port,  she 
becomes  amenable  to  the  local  laws  in  the  same  manner  as  other  vessels ;  and  though 
a  public  ship  and  her  armament  might  be  excepted,  the  prize  property  which  she 
brings  into  port  is  subject  to  the  local  jurisdiction,  for  the  purpose  of  examination  and 
inquiry,  and,  in  a  proper  case,  for  restitution.  It  has  been  asserted,  on  the  part  of  tho 
executive  authority  of  the  United  States,  that  a  writ  of  habeas  corpus  may  be  lawfully 
awarded,  to  bring  up  a  subject  illegally  detained  on  board  a  foreign  ship  of  war  in 
our  waters.  Opinion  of  the  Attorney-General  of  the  United  States,  June  24,  1794. 
(Opinions  of  the  Attorneys-General,  vol.  i.  47.)  ^  So,  also,  it  was  the  ofiScial  opinion 
of  the  Attorney-General  of  the  United  States,  in  1799,  that  it  was  lawful  to  serve  civil 
or  criminal  process  upon  a  person  on  board  a  foreign  ship  of  war  lying  witiiin  a  har> 
bor  of  the  United  States.  lb.  vol.  i.  55  -  57.  These  opinions  do  not  apply,  of  course, 
to  any  process  against  the  ship  itself.  Mr.  Webster,  the  American  Secretary  of  State, 
in  his  diplomatic  letter  to  Lord  Ashburton,  the  British  Minister,  at  Washington,  of  the 
date  of  August  1st,  1842,  contended,  that  if  a  vessel  be  driven  by  stress  of  weather,  or 
other  necessity,  or  carried  by  unlawful  force,  into  a  British  port,  even  if  it  be  a  pro- 
hibited or  blockaded  port,  that  necessity  exempted  the  vessel  from  all  penalty  and  all 
hazard :  that  a  vessel  on  the  high  seas  is  regarded  as  part  of  the  territory  of  the  nation 
to  which  she  belongs,  and  subject  to  its  exclusive  jurisdiction ;  and  if  it  be  forced  by 
such  necessity  into  a  foreign  port,  her  immunities  continue  by  the  comity  and  practice 
of  nations :  that  the  jurisdiction  continues,  though  the  vessel  be  at  anchor,  in  tho  foreign 
port ;  so  that  if  a  murder  be  committed  on  board  a  vessel  in  a  foreign  port,  by  one  of 
the  crew,  or  a  passenger,  on  another  of  the  crew,  or  a  passenger,  the  offence  is  cognis- 
able by  the  courts  of  the  nation  to  which  the  vessel  belongs ;  that  the  vessel,  while 
water-borne  in  foreign  places,  was,  for  the  general  purpose  of  governing  and  regulating 
ike  rights,  duties,  and  Migations  of  those  on  board,  considered  as  part  of  the  territory  to 
which  she  belonged,  and  that  local  laws  did  not  affect  existing  relations  between  per- 
sons on  board.  He  further  stated  that,  by  the  comity  and  practice  of  nations,  merchant 
vessels  going  voluntarily  into  a  foreign  port  for  trade,  retain  on  board,  for  their  protec- 
tion and  government,  the  jurisdiction  and  laws  of  their  own  country.  These  immuni- 
ties were  presumed  to  exist  as  a  part  of  civilization,  and  to  be  allowed  until  expressly 
retracted.  This  presumption  is  deemed  to  be  part  of  the  voluntary  and  adopted  law 
of  nations.  The  case  of  a  vessel  forced  by  necessity  into  a  foreign  port,  placed  the 
claim  for  exemption  from  interference  on  higher  principles  and  stronger  courtesy.  If 
the  vessel  has  slaves  on  board,  the  foreign  government  has  no  right  to  enter  on  board 
and  interflsre  with  that  relation.  It  was  admitted,  however,  that  the  exemption  from 
the  local  jurisdiction  could  not  be  claimed  for  unlawfrd  acts  done,  and  contracts  made, 

^  If  no  express  convention  refuse  to  the  public  ships  of  belligerents  the  privileges  of  ' 
asylum  in  our  waters,  they  and  their  prizes,  while  lying  inoffensively  in  any  harbor  of 
the  United  States,  are  exempt  fh>m  the  local  jurisdiction.    Opinions  of  the  Attomeyhr 
General,  vol.  vii.  p.  122.    (IS  Law  Rep.  241.) 
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vessels,  (b)  If  the  neutral  has  acted  with  candor  and  good  faith, 
and  the  inquiry  has  been  wrongfully  pursued,  the  belligerent 

on  board  the  Teasel  so  placed.  See  supra,  pp.  98, 116,  n.  and  injra,  p.  363.  The  act 
of  Congress  giving  jurisdiction  in  cases  of  felony,  committed  in  a  foreign  port,  as  in 
the  case  stated  by  Mr.  Webster,  assumes,  and  impliedly  admits,  a  concurrent  jurisdic- 
tion in  the  courts  of  the  territory  where  the  vessel  was  at  the  time.  Lord  Ashburton, 
in  his  reply  of  the  6th  of  August,  declined  the  discussion  of  the  question  of  immunity 
in  harbor,  on  general  principles,  and  said,  that  Mr.  Webster  had  advanced  some  prop- 
ositions which  rather  surprised  and  startled  him,  though  he  did  not  pretend  to  judge 
of  them.  He  admitted,  that  in  the  case  of  American  vessels,  driven  by  necessity  into 
a  British  port,  there  ought  not  to  be  any  officious  interference  with  them,  nor  any  fur- 
ther inquisition  into  the  state  of  persons  or  things  on  board  than  might  be  indispensa- 
ble to  enforce  the  observance  of  the  municipal  laws  of  the  country,  and  the  proper 
regulations  of  its  harbors  and  waters.  The  principles  of  national  law,  stated  in  the 
diplomatic  correspondence  above  referred  to,  were  judicially  recognized  by  the  Su- 
preme Court  of  Louisiana,  in  the  case  of  McCaigo  v.  New  Orleans  Ins.  Company, 
10  Robinson's  R.  202, 816.  It  was  there  declared  to  be  a  true  exposition  of  the  law 
of  nations,  that  a  vessel  on  the  high  seas,  in  time  of  peace,  engaged  in  a  lawful  voyage, 
was  under  the  exclusive  jurisdiction  of  the  state  to  which  her  flag  belongs ;  and  that 
if  forced  by  necessity  into  a  port  of  a  friendly  power,  she  loses  none  of  the  rights  ap- 
pertaining to  her  on  the  high  seas ;  but  herself  and  cargo,  and  the  persons  on  board, 
with  their  property,  and  all  the  rights  incident  to  their  personal  relations,  as  established 
by  the  laws  of  the  state  to  which  they  belong,  were  placed  under  the  protection  which 
the  law  of  nations  extends  to  the  unfortunate  under  such  circumstances.  Although 
the  jurisdiction  of  the  nation  over  the  vessel  belonging  to  it  be  not  wholly  exclusive, 
and  though,  for  any  unlawful  acts  committed,  while  in  such  a  situation,  by  the  master, 
crew,  or  owners,  she  or  they  may  be  responsible  to  the  laws  of  the  place,  yet  the  local 
laws  do  not  supersede  the  laws  of  the  country  to  which  the  vessel  belongs,  so  far  as 
relates  to  the  rights,  duties,  and  obligations  of  those  on  board ;  and  that  whatever 
might  be  the  state  of  the  foreign  law  in  relation  to  slavery,  it  did  not  operate  on  boaid 
the  vessel  so  forced  by  necessity  into  the  foreign  port,  and  before  a  voluntary  landing 
of  the  slaves  on  board,  to  dissolve  the  relation  of  master  and  slave. 

Two  cases,  in  which  this  interesting  subject  was  discussed,  are  cited  from  Ortolan, 
B^les  Internationales  de  la  Mer,  tom.  i.  in  Wheaton's  Elements,  8d  ed.  pp.  152  - 154, 
in  which  it  was  decided  by  the  council  of  state,  in  1806,  in  the  French  courts,  that  for- 
eign private  vessels  in  French  ports,  for  the  purpose  of  trade,  were  exempted  from  the 
local  jurisdiction,  as  to  acts  of  mere  international  discipline  of  the  vessel,  and  even  as 
to  crimes  and  offences  committed  by  a  person  forming  a  part  of  its  officers  and  crew, 
against  another  person  belonging  to  the  same,  when  the  peace  of  the  port  is  not  dis- 
turbed. But  the  local  jurisdiction  is  properly  asserted  as  to  crimes  committed  on 
board  the  vessel  against  persons  not  forming  part  of  its  officers  and  crew,  or  by  any 

(b)  The  Anna  Maria,  2  Wheaton,  327.  The  right  of  visitation  and  search  is  some- 
times  laid  under  special  restrictions,  by  convention  between  maritime  states.  See,  for 
instance,  art.  17  of  the  convention  of  navigation  and  commerce  between  the  United 
States  and  the  Peru-Bolivian  ConfMeration,  May,  1836.' 

*  Treaties  made  by  the  United  States  with  Guatemala,  March  3d,  1849,  and  with 
Peru,  July  25th,  1851,  embody  most  of  the  liberal  provisions  for  international  privileges. 
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cruiser  is  responsible  to  the  neutral  ia  oosts  and  damages,  to  be 
assessed  bj  the  prize  court  which  sustains  the  judicial  examination. 
The  mere  exercise  of  the  right  of  search,  involves  the  cruiser  in 
no  trespass,  for  it  is  strictly  lawful ;  but  if  he  proceeds  to  capture 
the  vessel  as  prize,  and  sends  her  in  for  adjudication,  and  there  be 
no  probable  cause,  he  is  responsible.  It  is  not  the  search,  but  the 
subsequent  capture,  which  is  treated  in  such  a  case  as  a  tortious 
act.  (c)  If  the  capture  be  justifiable,  the  subsequent  detention  for 
ac^udication  is  never  punished  with  damages ;  and  in  all  cases  of 
marine  torts,  courts  of  admiralty  exercise  a  large  discretion  in 

giving  or  withholding  damages,  (d)  ^ 
*  157       *  A  rescue  effected  by  the  crew  aft^  capture,  and  when 

the  captors  are  in  actual  possession,  is  xmlawfiil,  and  con- 
sidered to  be  a  resistance  within  the  application  of  the  penalty  of 
confiscation,  for  it  is  delivered  by  force  from  force,  (a)  And  where 
the  penalty  attaches  to  all,  it  attaches  as  completely  to  the  cargo 
as  to  the  ship,  for  the  master  acted  as  agent  of  the  owner  of  the 

otiher  than  a  penon  belonging  to  the  same^  or  those  committed  by  the  officers  and 
crew  npon  each  other,  if  the  peace  of  the  port  be  thereby  distnrbed ;  and  the  jnrisdlc- 
tion,  also,  is  exercised  as  to  dyil  contracts  made  with  persons  not  belonging  to  the 
vessel.  These  were  the  cases  of  The  Newton,  at  Antwerp,  and  of  The  Sally,  at  Mar- 
seilles. These  cases  show  a  liberal  relaxation  of  the  strict  rights  of  the  local  jurisdic- 
tion, and  so  they  are  regarded  by  Mr.  Wheaton.  Another  important  principle  of 
international  jnrispmdence  was  declared  by  the  French  Court  of  Cassation,  in  1832, 
in  the  case  of  The  Carlo  Alberto,  (Sirey,  BecneQ  Q^n^ral  de  Jurisprudence,  tom. 
xxxii.  p.  578,  cited  firom  Wheaton's  Elements,  Sd  edit  154,)  tIz.  that  by  the  law  of 
nations,  a  foreign  yessel,  allied  or  neutral,  is  considered  as  part  of  the  tcrritoiy  of  the 
nation  to  which  it  belongs,  and  entitled  to  the  privilege  of  the  inviolability  of  the  tei^ 
ritoiy ;  but  that  privilege  ceases  to  protect  her  when  having  committed  acts  of  hostility 
in  the  French  territory  inconsistent  with  ite  character  of  ally  or  neutral ;  and  that  even 
the  pretext  of  putting  into  port  in  distress  will  not  exclude  the  jurisdiction  of  the  local 
tribunals  of  a*  charge  of  high  treason  against  the  persons  found  on  board. 

(c)  2  Mason,  439. 

(d)  Story,  J.,  11  Wheaton,  54-56. 

(a)  The  Dispatoh,  8  Rob.  Adm.  278 ;  Brown  v.  Union  Ins.  Co.  5  Day,  1. 

and  the  preservation,  during  war,  of  neutral  rights,  which  the  neutral  nations  of  Eu- 
rope have  long  sought  to  secure.  See  these  treaties  for  provisions,  as,  trade  with 
enemies;  definidon  of  blockade;  regulation  of  visitation  and  search;  exemption  of  con- 
fiscation on  the  commencement  of  hostilities ;  reciprocal  rights  in  the  citizens  to  sue* 
cessions  and  inheritances,  &c. 

*  Honest  mistake,  though  induced  by  the  act  of  their  government,  will  not  relieve 
captors  from  a  liability  to  costs  and  damages :  for  the  court  imposes  these  not  as  a  pun- 
ishment, but  by  way  of  indemnity  to  the  neutral  for  the  loss  and  damage  which  he  has 
sustained  by  the  wrongful  detention.    The  Ostsee,  83  £.  L.  &  £q.  28. 
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cargo,  and  bis  resistance  was  a  fraudulent^  attempt  to  withdraw  it 
from  the  rights  of  war.  (b) 

A  neutral  is  bound  not  onljjto  submit  to  search,  but  to  have  his 
vessel  duly  furnished  with  the  genuine  documents  requi-  ^toitni 
site  to  support  her  neutral  character,  (c)  The  most  ^^w"*"*^ 
material  of  these  documents  are,  the  register,  passport,  or  sea- 
letter,  muster-roll,  log-book,  charter-party,  invoice,  and  bill  of 
lading.  The  want  of  some  of  these  papers  is  strong  presumptive 
evidence  against  the  ship's  neutrality ;  yet  the  want  of  any  one 
of  them  is  not  absolutely  conclusive,  (d)  Si  aliquid  ex  solemnibuB 
deficiatj  cum  cequitas  poBcib  mibveniendum  e%t.  The  concealment 
of  papers  material  for  the  preservation  of  the  neutral  character 
justifies  a  capture,  and  carrying  into  port  for  adjudication,  though 
it  does  not  absolutely  require  a  condemnation.  It  is  good  ground 
to  refuse  costs  and  damages  on  restitution,  or  to  refuse  further 
proof  to  relieve  the  obscurity  of  the  case,  where  the  caxise  labored 
under  heavy  doubts,  and  there  was  primd  fctcie  ground  for  con- 
demnation independent  of  the  concealment,  (e)  The  spoliation  of 
papers  is  a  still  more  aggravated  and  inflamed  circumstance 
of  suspicion.  That  fact  may  exclude  further  ♦  proof,  and  ♦  158 
be  sufficient  to  infer  guilt ;  but  it  does  not,  in  England,  as 
it  does  by  the  maritime  law  of  other  countries,  create  an  absolute 
presumption  juHb  et  de  jure ;  and  yet  a  case  that  escapes  with 
such  a  brand  upon  it  is  saved  so  as  by  fire,  (a)  The  Supreme 
Court  of  the  United  States  has  followed  the  less  rigorous  English 
rule,  and  held  that  the  spoliation  of  papers  was  not,  of  itself, 
sufficient  ground  for  condemnation,  and  that  it  was  a  circum- 

(()  The  Catherina  EUzabeth,  5  Bob.  Adm.  232. 

(e)  Answer  to  the  Prnssian  Memorial,  1753;  Hubner,  de  la  Saisie  des  Batimens 
Neatres ;  1  Arnold  Ins.  623  et  seq. ;  2  Parsons  Maritime  Law,  114. 

(d)  Danish  Instmctions,  10th  March,  1810.  The  register  of  a  vessel  is  the  only 
document  which  need  be  on  board  a  vessel  in  time  of  universal  peace,  to  prove 
national  character.  Catlett  v.  Pacific  Ins.  Co.  1  Paine,  C.  C.  594.  Bj  the  conven- 
tion of  navigation  and  commerce  between  the  United  States  and  the  Peru-Bolivian 
Confederation,  May,  1838,  art.  18,  the  vessels  of  each  power  are  to  be  ftimished  in 
time  of  war  with  sea-letters  or  passports,  describing  the  name,  property,  and  burden 
of  the  ship,  and  name  and  residence  of  the  commander.  So  they  must  also  be  pro- 
vided with  certificates,  containing  the  particulars  of  the  caigo,  and  the  place  whence 
the  ship  sailed,  signed  by  the  officers  of  the  port 

(e)  Livingston  v,  Maryland  Ins.  Co.  1  Cranch,  544;  2  Parsons  Maritime  Law,  115 ; 
I  Arnold  Ins.  630,  631. 

(a)  The  Hunter,  1  Dod.  Adm.  480. 

14  • 
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staace  open  for  explanation,  for  it  may  have  arisen  from  accident, 
necessity,  or  superior  force,  (i)  K  the  explanation  be  not  prompt 
and  frank,  or  be  weak  and  fatile  ;  if  the  canse  labors  under  heavy 
suspicions,  or  there  be  a  vehement  presumption  of  bad  faith,  or 
gross  prevarication,  it  is  good  cause  for  the  denial  of  further 
proof;  and  the  condemnation  endues  frt>m  defects  in  the  evidence, 
which  the  party  is  not  permitted  to  supply.  The  observation  of 
Lord  Mansfield,  in  Bemardi  v,  Motteuxy  (c)  was  to  the  same  efifoct. 
By  the  maritime  law  of  all  countries,  he  said,  throwing  papers 
overboard  was  considered  as  a  sixong  presumption  of  enemy's 
property ;  but,  in  all  his  experience,  he  had  never  known  a  con* 
demnation  on  that  circumstance  only. 

(b)  The  Fizano,  2  Wheatoa,  aS7.  (c)  Itong.  Sep.  681. 
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LEOTUEE  VIII. 

OF  TBUCES,  PASSPOBTS,  AND  TREATIES  OF  FBACV. 

Hayino  considered  the  rights  and  duties  appertaining  to  a  state 
of  war,  I  proceed  to  examine  the  law  of  nations  relative  to  negotia- 
tions, conventions,  and  treaties,  which  ei&er  partially  interrupt 
the  war,  or  terminate  in  peace.  t 

(1.)  A  truce  or  suspension  of  arms  does  not  terminate  the  war, 
bat  it  is  one  of  the  eommercia  belli  which  suspends  its  ^f^^  ^^  ^^ 
operations.  These  conventions  rest  upon  the  obligation  ^^m. 
of  good  faith,  and  as  they  lead  to  pacific  negotiations,  and  are 
necessary  to  control  hostilities,  and  promote  the  cause  of  human- 
ity, they  are  sacredly  observed  by  civilized  nations. 

A  particulaj  truce  is  only  a  partial  cessation  of  hostilities,  as 
between  a  town  and  an  army  besieging  it.  But  a  general  truce 
applies  to  the  operations  of  the  war ;  and  if  it  be  for  a  long  or 
indefinite  period  of  time,  it  amotmts  to  a  temporary  peace,  which 
leaves  the  state  of  the  contending  parties,  and  the  questions  be- 
tween them,  remaining  in  the  same  situation  as  it  fotmd  them.  A 
partial  truce  may  be  made  by  a  subordinate  commander,  and  it  is 
a  power  necessarily  implied  in  the  nature  of  his  trust ;  but  it  is 
requisite  to  a  general  truce,  or  suspension  of  hostilities  through- 
out the  nation,  or  for  a  great  length  of  time,  that  it  may  be  made 
by  the  sovereign  of  the  country,  or  by  his  special  author- 
ity.(<i)  The  general  principle  on  the  subject  *is,  that  if  ♦lOO 
a  commander  makes  a  compact  with  the  enemy,  and  it  be 
of  such  a  nature  that  the  power  to  make  it  could  be  reasonably 
implied  from  the  nature  of  the  trust,  it  will  be  valid  and  bind- 
ing though  he  abuse  his  trust.  The  obligation  he  is  under  not  to 
abuse  his  trust  regards  his  own  state,  and  not  the  enemy,  (a) 

A  truce  binds  the  contracting  parties  from  the  time  it  is  con- 
cluded, but  it  does  not  bind  the  individuals  of  the  nation  so  as  to 
render  them  personally  responsible  for  a  breach  of  it,  until  they 

{d)  Yattel,  b.  3,  c.  16,  sec.  233  -  SS8 ;  Grotins,  b.  8,  c.  21. 

(a)  Btttherforth,  b.  2,  c.  9;  Yattel,  b.  3,  c.  16,  sec.  861 ;  Grotitts,  b.  3,  e.  22,  sec.  4. 
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have  had  actual  or  constructiYe  notice  of  it.  Though  an  indiyid- 
ual  may  not  be  held  to  make  pecuniary  compensation  for  a  cap- 
ture made,  or  destruction  of  property,  after  the  suspension  of 
hostilities,  and  before  notice  of  it  had  reached  him,  yet  the  sover- 
eign of  the  country  is  bound  to  cause  restoration  to  be  made  of  all 
prizes  made  after  the  date  of  a  general  truce.  To  prevent  the 
danger  and  damage  that  might  arise  fix)m  acts  committed  in  igno- 
rance of  the  truce,  it  is  common  and  proper  to  fix  a  prospective 
period  for  the  cessation  of  hostilities,  with  a  due  reference  to  the 
distance  and  situation  of  placQs.  (b) 

A  truce  only  temporarily  stays  hostilities ;  and  each  party  to  it 
may,  within  his  own  territories,  do  whatever  he  would  have  a 
right  to  do  in  time  of  peace.-  He  may  continue  active  prepara- 
tions for  war,  by  repairing  fortifications,  levying  and  disciplining 
troops,  and  collecting  provisions  and  articles  of  war.  He  may  do 
whatever,  under  all  the  circumstances,  would  be  deemed  compat- 
ible with  good  faith  and  the  spirit  of  the  agreement ;  but  he  is 
justiy  restrained  from  doing  what  would  be  directiy  injurious  to 
the  enemy,  and  could  not  safely  be  done  in  the  midst  of  hostilities. 
Thus,  in  the  case  of  a  truce  between  the  governor  of  a  fortified 
town  and  the  army  besieging  it,  neither  party  is  at  liberty  to  con- 
tinue works,  constructed  either  for  attack  or  defence,  and 
*161  which  could  not  safely  be  done  if  hostilities  had  *  con- 
tinued; for  this  would  be  to  make  a  mischievous  and 
fraudulent  use  of  the  cessation  of  arms.  So,  it  would  be  a  fraud 
upon  the  rights  of  the  besieging  army,  and  an  abuse  of  the  armis- 
tice, for  the  garrison  to  avail  themselves  of  the  truce  to  introduce 
provisions  and  succors  into  the  town,  in  a  way,  or  through  pas- 
sages, which  the  besieging  army  would  have  been  competent  to 
prevent,  (a)  The  meaning  of  every  such  compact  is,  that  all 
things  should  remain  as  they  were  in  the  places  contested,  and  of 
which  the  possession  was  disputed,  at  the  moment  of  the  conclu- 
sion of  the  truce,  (b) 

At  the  expiration  of  the  truce,  hostilities  may  recommence  with- 
out any  f^sh  declaration  of  war ;  but  if  it  be  for  an  indefinite 
time,  justice  and  good  faith  require  due  notice  of  an  intention  to 
terminate  it.  (c) 


(6)  Vattel,  b.  3,  o.  15,  see.  239,  844.  (h)  Ibid,  tec  250. 

(a)  Vattd,  b.  3,  C.  16,  sec.  247,  248.  (c)  Yattel,  b.  3,  c.  16,  sec.  260. 
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Orotias  and  Yattel,  (d)  as  well  as  other  writers  on  national  law, 
have  agitated  the  question,  whether  a  truce  for  a  given  period,  as, 
for  instance,  from  the  first  of  January  to  the  first  of  February, 
will  include  or  exclude  the  first  day  of  each  of  these  months. 
Qrotius  says,  that  the  day  from  whence  a  truce  is  to  be  com- 
puted, is  not  one  of  the  days  of  the  truce,  but  that  it  will  include 
the.  whole  of  the  first  day  of  February  as  being  the  day  of  its  ter« 
mination.  Puffendorf,  Heineccius,  and  Yattel,  on  the  other  hand, 
are  of  opinion,  that  the  day  of  the  commencement  of  the  truce 
would  be  included ;  and  as  the  time  ought  to  be  taken  largely  and 
liberally,  for  the  sake  of  humanity,  the  last  day  mentioned  would 
also  be  included.  Every  ambiguity  of  this  kind  ought  always  to 
be  prevented,  by  positive  and  precise  stipulations,  as,  from  such  a 
day  to  such  a  day,  both  inclusive,  (e) 

*  (2.)  A  passport  or  safe-conduct  is  a  privilege  granted  *  162 
in  war,  and  exempting  the  party  from  the  effects  of  its 
operation,  during  the  time,  and  to  the  extent  prescribed 
in  the  permission.  It  flows  from  the  sovereign  authority ;  but  the 
power,  of  granting  a  passport  may  be  delegated  by  the  sovereign  to 
persons  in  subordinate  command,  and  they  are  invested  with  that 
power  either  by  an  express  commission,  or  by  the  nature  of  their 
trust,  (a)  The  general  of  an  army,  from  the  very  nature  of  his 
power,  can  grant  safe-conducts ;  but  the  permission  is  not  trans- 
ferable by  the  person  named  in  the  passport,  for  it  may  be  that  the 
government  had  special  reasons  for  granting  the  privilege  to  the 
very  individual  named,  and  it  is  presumed  to  be  personal.  If  the 
safe^conduct  be  granted,  not  for  persons,  but  for  effects,  those 
efiects  may  be  removed  by  others  besides  the  owner,  provided  no 
person  be  selected  as  the  agent,  against  whom  there  may  exist  a 
personal  objection,  sufficient  to  render  him  an  object  of  suspicion 
or  danger,  within  the  territories  of  the  power  granting  the  per- 
mission. 

He  who  promises  security,  by  a  passport,  is  morally  bound  to 


{d)  Grotiiu,  b.  3,  c  21,  sec.  4;  Yattel,  b.  8,  c  16,  sec  S44 ;  Faff.  b.  8,  c.  7,  sec.  S ; 
Heinecc.  Jar.  Nat  et  Gent  2,  9,  208. 

(«)  The  rule  proposed  hj  the  English  commissioiierB,  in  their  report  on  Ae  practice 
of  the  English  oonrts,  in  July,  1831,  is  recommended  bj  its  simplicity  and  certainty. 
They  proposed  to  compute  the  first  day  exclnsiyely,  and  the  last  day  inclnsirely,  in 
oS  oeuet.    See  toI.  iy.  p.  95,  note. 

(a)  Yattel,  b.  3,  c.  17. 
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afford  it  against  any  of  his  subjects  or  forces,  and  to  make  good 
any  damage  the  party  might  sustain  by  a  violation  of  the  passport. 
The  privilege  being  so  £ar  a  dispensation  from  the  legal  effects  of 
war,  it  is  always  to  be  taken  strictly,  and  must  be  confined  to  the 
purpose,  and  place,  and  time,  for  which  it  was  granted.  A  safe- 
conduct  generc^y  includes  the  necessary  baggage  and  servants 
of  the  person  to  whom  it  is  granted ;  and,  to  save  doubt  and  dif- 
ficulty, it  is  usual  to  enumerate,  with  precision,  every  particular 
branch  and  extent  of  the  indulgence.  If  a  safe-conduct  be  given 
for  a  stated  term  of  time,  the  person  in  whose  favor  it  was  granted 
must  leave  tiie  enemy's  country  before  the  time  expires,  tmless 
detained  by  sickness,  or  some  unavoidable  circumstance, 
*168  *and  then  he  remains  under  the  same  protection.  The 
case  is  different  with  an  enemy  who  comes  into  the  coun- 
try of  his  adversary  during  a  truce.  He,  at  his  own  peril,  takes 
advantage  of  a  general  liberty  allowed  by  the  suspension  of  hostfl- 
ities,  and,  at  the  exinration  of  the  truce,  the  war  may  freely  take 
its  course,  without  being  impeded  by  any  claims  of  such  a  party 
for  protection,  (a)  ^ 

It  is  stated  that  a  safe-conduct  may  even  be  revoked  by  him 
who  granted  it,  fbr  some  good  reason ;  for  it  is  a  general  principle 
in  the  law  of  nations,  that  every  privilege  may  be  revoked,  when 
it  becomes  detrimented  to  the  state.  If  it  be  a  gratuitous  privi- 
lege, it  may  be  revoked  purely  and  simply ;  but  if  it  be  a  pur- 
chased privilege,  the  party  interested  in  it  is  entitled  to  indemnity 
against  all  injurious  consequences,  and  every  party  affected  by 
the  revocation  is  to  be  allowed  time  and  liberty  to  depart  in 
safety,  (b) 

Bnemy'tou-     ^^  cffcct  of  a  Uceuse  givcu  by  the  enemy  to  the  sub- 
itotrade.  jects  of  the  adverse  party,  to  carry  on  a  specified  trade, 


(a)  Vattel,  b.  3,  c.  17,  sec.  273,  274.  (5)  Vattel,  b.  3,  c.  17,  see.  276. 

^  Simflar  in  principle  to  passports,  and  safe-condncts,  are,  what  are  termed  in  the 
Articles  of  War,  aafeguards,  which  the  gencral-in-chief  of  an  army  corps  or  division  is 
authorized  to  give  hospitals  and  public  establishments  of  the  enemy,  and  also  to  in- 
dividnals,  whom  it  may  be  the  particular  interest  of  the  army  to  protect.  "  Whosever 
belongilng  to  the  army  of  the  United  Sates,  employed  in  foreign  parts,  shall  force  a 
saftgnard,  shall  suffer  death."  [54th  Article  of  War.] 

The  foregoing  extract  is  from  the  Army  Regulations  of  1825,  of  which  Lieutenant- 
General  Scott  was  the  author,  and  which  he  enforced  in  his  Mexican  campaign,  in 
1847,  with  equal  energy  and  humanity. 
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has  already  been  consideredy  (c)  in  respect  to  the  light  in  which 
it  is  Tiewed  by  the  gDvenunent  of  the  citizens  aooepting  it.  A 
Terj  different  effect  is  given  to  these  licenses  bj  the  govemment 
which  grants  them,  and  they  are  regarded  and  respected  as  lawM 
relaxations  or  suspensions  of  the  rules  of  war.  It  is  the  assomp- 
tion  of  a  state  of  peace  to  the  extent  of  the  license,  and  th6  act 
rests  in  the  discretion  of  the  sorereign  aathoriiy  of  the  state,  which 
alone  is  competent  to  decide  how  far  considerations  of  commercial 
and  political  expediency  may,  in  particular  cases,  control  the  ordi- 
nary consequences  of  war.  la  the  country  which  grants  them, 
licenses  to  carry  on  a  pacific  commerce  are  ttrieti  jwris^  as  being 
exceptions  to  a  general  rule;  though  they  are  not  to  be 
construed  with  pedantic  accuracy,  nor  will  every  *  small  de-  *  164 
viation  be  held  to  vitiate  the  fair  effect  of  them,  (a)  An 
excess  in  the  quantity  of  goods  permitted  to  be  imported  might 
not  be  considered  as  noxious  to  any  extent ;  but  a  variation  in  the 
quality  or  substance  of  the  goods  might  be  more  significant.  When- 
ever any  part  of  the  trade  assumed  imder  the  license  is  denuded 
of  any  authority  under  it,  such  part  is  subject  to  condemnation. 

Another  material  circtimstance  in  all  licenses,  is  the  limitation 
of  time  in  which  they  are  to  be  carried  into  effect,  for  what  is  proper 
at  one  time  may  be  very  unfit  and  mischievous  at  another  time. 
Where  a  license  was  limited  to  be  in  force  until  the  29th  of  Sep- 
tember, and  the  ship  did  not  sail  from  the  foreign  port  xmtil  the 
4th  of  October,  yet,  as  liie  goods  were  laden  (m  board  by  the  12th 
of  September,  and  there  was  an  entire  honafide»  on  the  part  ctf  the 
person  holding  the  license,  this  was  held  to  be  legal,  (h)  But  where 
a  license  was  to  bring  away  a  cargo  from  Bordeaux,  and  the  party 
thought  proper  to  change  the  license,  and  accommodate  it  to  an- 
other port  in  France,  it  was  held  by  the  English  admiralty,  in  the 
case  of  The  Twee  O-ebroedere,  (e)  that  the  license  was  vitiated,  and 

(c)  Supra,  p.  81. 

(a)  The  Cosmopolite,  4  Bob.  Adm.'8 ;  GrotiuB,  b.  3,  c  21,  sec.  14,  lays  down  the 
general  rule,  that  a  safe-condnct,  of  which  these  licenses  are  a  species,  is  to  be  lib- 
endlj  construed;  hxa  magis  qucm  tirkta  interpretatio  admittenda  est.  And  licenses 
were  erentnallj  oonstmed  with  great  liberalitf  in  the  British  ooorts  of  admiralty. 
Judge  Croke,  in  the  case  of  The  Abigail,  Stewart,  Yice-Adm.  360 ;  Doer  on  Insor- 
■ace,  Tol.  i.  595-619.  The  English  admiralty  and  common  law  decisions  on  this 
subject  of  licenses  are  coUected  and  examined  by  Mr.  Dner,  with  his  nsnal  diligence 
•nd  sagacity. 

(6)  Schroeder  v.  Yanx,  15  East,  52.    3  Camp.  N.  P.  83. 

(c)  1  Edw.  Adm.  95. 


168  OF  THE  LAW  OF  NATIONS.  [PABT  L 

the  vessel'  and  cargo  were  condemned.  It  has  also  been  held,  that 
the  license  must  be  limited  to  the  use  of  the  precise  persons  for 
whose  benefit  it  was  obtained.  The  great  principle  in  these  cases 
is,  that  subjects  are  not  to  trade  with  the  enemy  without  the  special 
permission  of  the  government ;  and  a  material  object  of  the  control 
which  the  government  exercises  over  such  a  trade  is  that  it 
*165  may  judge  of  the  particular  persons  who  are  fit  to  *  be  in- 
trusted with  an  exemption  from  the  ordinary  restrictions 
of  a  state  of  war.  (a) 

(8.)  The  object  of  war  is  peace ;  and  it  is  the  duty  of  every  bel- 
Treaties  of  Ugcrent  powcr  to  make  war  fulfil  its  end  with  the  least 
i^<^  possible  mischief,  and  to  accelerate,  by  all  fair  and  rea- 
sonable means,  a  just  and  honorable  peace.  The  same  power  which 
has  the  right  to  declare  and  carry  on  war,  would  seem  naturally 
to  be  the  proper  power  to  make  and  conclude  a  treaty  of  peace; 
but  the  disposition  of  this  power  will  depend  upon  the  local  consti- 
tution of  every  nation ;  and  it  sometimes  happens,  that  the  power 
of  making  peace  is  committed  to  a  body  of  men  who  have  not  the 
power  to  make  war.  In  Sweden,  after  the  death  of  Charles  XII., 
the  king  could  declare  war  without  the  consent  of  the  national 
diet,  but  he  made  peace  in  conjimction  with  the  senate.  (()  So, 
by  the  constitution  of  the  United  States,  the  President,  by  and  with 
the  advice  and  consent  of  two  thirds  of  Ihe  senate,  may  make  peace, 
but  it  is  reserved  to  Congress  to  declare  war.  This  provision  in 
our  Constitution  is  well  adapted  (as  will  be  shown  more  fiilly  here- 
after) to  unite,  in  the  negotiation  and  conclusion  of  treaties,  the 
advantage  of  tal^its,  experience,  stability,  and  a  comprehensive 
knowledge  of  national  interest,  with  the  requisite  secrecy  and  de- 
spatch. 

Treaties  of  peace,  when  made  by  the  competent  power,  are  obli- 
gatory upon  the  whole  nation.  If  the  treaty  requires  the  payment 
of  money  to  carry  it  into  effect,  and  the  money  cannot  be  raised 
but  by  an  act  of  the  legislature,  the  treaty  is  morally  obligatory 
upon  the  legislature  to  pass  the  law,  and  to  refuse  it  would 
be  a  breach  of  public  faith.  The  department  of  the  government 
that  is  intrusted  by  the  Constitution  with    the   treaty-making 


(a)  Tho  Jonge  Johannes,  4  Bob.  Adm.  969.  See  the  law  as  to  lioensea,  collected  in 
1  Holt,  129,  note.  Mr.  Holt  sajs,  that  Sir  Wm.  Scott  was,  in  fiM:t»  the  anthor  of  the 
whole  learning  of  the  law  relating  to  the  sjstem  of  licenses. 

(6)  Yattel,  b.  4,  c.  S,  sec.  10. 
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power  is  competent  to  *bmd  the  national  faith  in  itsdis-  *166 
cretion ;  for  the  power  to  make  treaties  of  peace  must  be 
coextensive  with  all  the  exigencies  of  the  nation,  and  necessarily 
lAYolTes  in  it  that  portion  of  the  national  sovereignty  which  has  the 
exclusive  direction  of  diplomatic  negotiations  and  contracts  with 
fonign  powers.  All  treaties  made  by  that  power  become  of  abso- 
lute efficacy,  because  they  are  the  supreme  law  of  the  land. 

There  can  be  no  doubt  that  the  power  competent  to  bind  the 
nation  by  treaty  may  alienate  the  public  domain  and  property  by 
trealy.  If  a  nation  has  conferred  upon  its  executive  department, 
without  reserve,  the  right  of  treating  and  contracting  with  other 
states,  it  is  considered  as  having  invested  it  with  all  the  power  ne- 
cessary to  make  a  valid  contract.  That  department  is  the  organ 
of  the  nation,  and  the  alienations  by  it  are  valid,  because  they  are 
done  by  the  reputed  will  of  the  nation.  The  fundamental  laws  of 
a  state  may  withhold  from  the  executive  department  the  power  of 
transferring  what  belongs  to  the  state ;  but  if  there  be  no  express 
provision  of  that  kind.  Hie  inference  is,  that  it  has  confided  to  the 
department  charged  with  the  power  of  making  treaties  a  discretion 
conmiensurate  with  all  the  great  interests  and  wants  and  necessi- 
ties of  the  nation.  A  power  to  make  treaties  of  peace  necessarily 
implies  a  power  to  decide  the  terms  on  which  they  shall  be  made ; 
and  foreign  states  could  not  deal  safely  with  the  government  iyx)n 
any  other  presumption.  The  power  that  is  intrusted  generally 
and  largely  with  authority  to  make  valid  treaties  of  peace  can, 
of  course,  bind  the  nation  by  alienation  of  part  of  its  territory ;  and 
this  is  equally  the  case,  whether  that  territory  be  already  in  the 
occupation  of  the  enemy,  or  remains  in  the  possession  of  the  nation, 
and  whether  the  property  be  public  or  private,  (a)  In  the 
ease  of  The  Sduxmer  Peggy  ^  (6)  the  *  Supreme  Court  of  the  *  167 
United  States  admitted,  that  individuid  rights,  acquired  by 
war,  and  vested  rights  of  the  citizens,  might  be  sacrificed  by  treaty 


(a)  Yattd,  b.  1,  c.  SO,  see.  S44 ;  Ibid.  e.  SI,  sec.  S6S ;  b.  4,  c.  S,  sec.  11, 13.  Yattel 
admits,  that  the  fimdamental  laws  of  a  nation  may  withhold  the  power  of  alienation 
bj  treaty ;  and  it  would  seem,  by  necessary  inference,  to  be  a  riolation  of  fundamental 
law,  for  the  treaty-making  power,  acting  imder  such  an  instrament  as  the  Consti- 
tution of  the  United  States,  to  agree  by  treaty  for  the  abolition  or  alteration  of  any 
part  of  the  Gonstitntion.  The  stipulation  would  go  to  destroy  the  yeiy  authority  for 
making  the  treaty. 

(6)  1  Cranch,  103. 
VOL.  I.  15 
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for  national  purposes.  So,  in  the  case  of  Ware  v.  JEfyUon,  (a)  it  was 
said  to  be  a  clear  principle  of  national  law^  that  private  rights  might 
be  sacnfiiced  by  treaty  to  secure  the  publio  safety,  though  the  gov- 
ernment would  be  bound  to  make  compensation  and  ilidemnity  to 
the  individuals  whose  rights  had  thua  been  surrendered.  The  power 
to  alienate,  and  the  duty  to  make  compensation,  are  both  laid  down 
by  Grotius  (b)  in  equally  explicit  terms. 

A  treaty  of  peace  is  valid  and  binding  on  the  nation,  if  made 
with  the  present  ruling  power  of  the  nation,  or  the  govermnfflit  de 
facto.  Other  nations  have  no  right  to  interfere  with  the  domestic 
affairs  of  any  particular  nation,  or  to  examine  and  judge  of  the 
title  of  the  party  in  possession  of  the  supreme  authority.  They 
are  to  look  only  to  the  fisu^t  of  possession,  (c)  And  it  is  an  acknowl- 
edged rule  of  international  law,  that  the  principal  party  in  whose 
name  the  war  is  made  cannot  justly  make  peace  without  includ- 
ing those  defensive  allies  in  the  pacification  who  have  afforded 
assistance,  though  they  may  not  have  acted  m  principals ;  for  it 
would  be  faithless  and  cruel  for  the  principal  in  the  war  to  leave 
his  weaker  ally  to  the  fall  force  of  the  enemy's  resentment.  The 
ally  is,  however,  to  be  no  further  a  party  to  the  stipulations  and 
obligations  of  the  treaty,  tiian  he  has  been  willing  to  consent.  All 
that  the  principal  can  require  is,  that  his  ally  be  considered  as 
restored  to  a  state  of  peace.  Every  alliance,  in  which  all  the 
parties  are  principals  in  the  war,  obliges  the  allies  to  treat  in 


(a)  Chase  X,  8  Dallas,  199,  345. 

(b)  B.  3,  c.  20,  sec  7.  The  goTOmment  of  the  United  States  declared  to  the  Brit* 
ish  go'vemment,  in  reference  to  the  disputed  Kne  of  the  northeastern  boundarj  of  the 
United  States,  that  it  had  no  power  to  cede  any  part  of  the  territoiy  claimed  bj  the 
State  of  Maine,  without  the  consent  of  that  State.  See  the  letter  of  Lord  Palmer- 
ston  to  Mr.  Fox,  the  British  Minister  at  Washington,  Noyember  l9(Ji,  1837.  Though 
the  better  opinion  would  seem  to  be,  that  such  a  power  of  cession  does  reside  oxcla- 
sively  in  the  treaty-making  power,  under  the  Constitution  of  the  United  States,  yet 
sound  discretion  would  forbid  the  exercise  of  it  without  the  consent  of  the  local  gor- 
emments  who  are  interested,  except  in  cases  of  great  necessity,  in  which  that  consent 
might  be  presumed.  By  the  treaty  made  between  the  United  States  and  Great 
Britain,  in  1842,  respecting  the  disputed  boundary  line  between  the  State  of  Maine 
and  the  British  provinces  of  New  Bnmswick  and  Canada,  part  of  the  lands  claimed 
by  the  State  of  Maine  were,  by  the  line  agreed  on,  placed  within  the  British  territory, 
and  ceded  to  Great  Britain ;  yet  the  United  States  did  not  act  on  the  subject  until 
they  had  preyiously  and  rery  wisely  provided,  that  commissioners  on  the  part  of  the 
States  of  Massachusetts  and  Maine  should  be  present  at  the  negotiation,  and  assenting 
to  the  boundary  line  agreed  on. 

(c)  Yattd,  b.  4,  c.  2,  sec.  14,  and  vide  nqtra,  p.  24. 


fiBCT.  Tin.]  OP  THE  LAW  OP  NATIONS.  17l 

ooncert)  though  each  one  makes  a  separate  treaty  of  peace  for 
hiinself.  (d) 

*The  effect  of  a  treaty  of  peace  is  to  put  an  end  to  the  *  168 
war,  and  to  abolish  the  subject  of  it.  Peace  i-elates  to  the 
war  which  it  terminates.  It  is  an  agreement  to  waive  all  discus- 
sion concerning  the  respective  rights  of  the  parties,  and  to  bury  in 
oblivion  all  the  original  causes  of  the  war.  (a)  It  forbids  the 
revival  of  the  same  war,  by  taking  arms  for  the  cause  which  at 
first  kindled  it,  though  it  is  no  objection  to  any  subsequent  preten- 
sions to  the  same  thing  on  other  foundations.  (()  After  peace,  the 
revival  of  grievances  arising  before  the  war  is  not  to  be  encour- 
aged, for  treaties  of  peace  are  intended  to  put  an  end  to  such  com- 
plaiats ;  and  if  grievances  then  existing  are  not  brought  forward 
at  the  time  when  peace  is  concluded,  it  is  to  be  presumed  that  it 
is  not  intended  to  bring  them  forward  at  any  future  time,  (c) 
Peace  leaves  the  contracting  parties  without  any  right  of  com^ 
mitting  hostility,  for  the  very  cause  which  kindled  the  war,  or  for 
what  has  passed  in  the  course  of  it.  It  is,  therefore,  no  longer 
permitted  to  take  up  arms  again  for  the  same  cause,  (d)  But  this' 
will  not  preclude  the  right  to  complain  and  resist,  if  the  same 
grievances  which  kindled  the  war  be  renewed  and  repeated,  for 
that  woxQd  furnish  a  new  injury  and  a  new  cause  of  war  equally 
just  with  the  former  war.  If  an  abstract  right  be  in  question  be- 
tween the  parties,  the  right,  for  instance,  to  impress  at  sea  one's 
own  subjects,  from  the  merchant  vessels  of  the  other,  and  the 
parties  make  peace  without  taking  any  notice  ci  the  question, 
it  foUows,  of  course,  that  all  past  grievances,  dams^es,  and  in- 
jtiry,  arising  under  such  claim,  are  thrown  into  oblivion, 
*  by  the  amnesty  which  every  treaty  implies ;  but  the  claim  *  169 
itself  is  not  thereby  settled,  either  one  way  or  the  other. 
It  remains  open  for  future  discussion,  because  the  treaty  wanted 
an  express  concessicm  or  renunciation  of  the  claim  itself,  (a) 

A  treaty  of  peace  leaves  everything  in  the  state  in  which  it  finds 

((f)  Yattd,  b.  4,  c.  2,  sec.  16. 

{a)  Sir  Wm.  Scott,  in  the  case  of  The  Eliza  Ann,  1  Dod.  Adm.  249.  Though  pri- 
Tate  rights  existing  before  the  war  maj'not  be  remitted  by  peace,  the  presumption  is 
otherwise  as  to  the  rights  of  kings  and  nations.    Qrotins,  b.  3,  c.  20,  sec.  19. 

(5)  Yattal,  b.  4,  e.  2,  sec.  19. 

(c)  Bir  Wm.  Scott,  The  Molly,  1  Dod.  Adm.  396. 

{d)  Yattel,  b.  4,  c.  2,  sec.  19. 

(a)  Yattel,  b.  4,  c.  2,  sec.  19, 20. 
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it,  if  there  be  no  express  stipulation  on  the  subject.  K  nothing  be 
said  in  the  treaty  of  peace  about  the  conquered  country  or  places, 
they  remain  with  the  possessor,  and  his  title  cannot  afterwards  be 
called  in  question,  (b)  During  war,  the  conqueror  has  only  a  usu« 
fiructuary  right  to  the  territory  he  has  subdued ;  and  the  latent 
right  and  titie  of  the  former  sovereign  continues,  until  a  treaty  of 
peace,  by  its  silence,  or  by  its  express  stipulation,  shall  have  ex- 
tinguished his  titie  forever,  (c) 

The  peace  does  not  affect  private  rights  which  had  no  relation  to 
the  war.  Debts  existing  prior  to  the  war,  and  injuries  committed 
prior  to  the  war,  but  which  made  no  part  of  the  reasons  for  under- 
taking it,  remain  entire,  and  the  remedies  are  revived,  (d)  There 
are  certain  cases  in  which  even  debts  contracted,  or  injuries  com- 
mitted, between  two  subjects  of  the  belligerent  powers,  during  the 
war,  are  the  ground  of  a  valid  claim,  as  in  the  case  of  ransom  bills, 
and  of  contracts  made  by  prisoners  of  war  for  subsistence,  or.  in  a 
trade  carried  on  under  a  license,  (e)  This  would  be  the  case  if  the 
debt  between  them  was  contracted,  or  the  injury  was  committed, 
in  a  neutral  country,  (f) 
A  treaty  of  peace  binds  the  contracting  parties  from  the 
Th«time  moment   of  its    conclusion,  and  that  is    under- 

wben  treatiM  *  170  stood  to  bc  from  *  the  day  it  is  signed,  (a)  ^  A 
take  eftet.  treaty  made  by  the  minister  abroad,  when  ratified 

by  his  sovereign,  relates  back  to  the  time  of  signing ;  (b)  but  like  a 
truce,  it  cannot  affect  the  subjects  of  the  nation  with  guilt,  by 
reason  of  acts  of  hostility  subsequent  to  the  date  of  the  treaty,  pro- 


(6)  Vattel,  b.  4,  c  2,  sec.  19,  21. 

(c)  Sir  William  Scott,  1  Dod.  Adm.  452 ;  Vattel,  b.  3,  c.  IS,  sec.  197, 198 ;  Ibid.  b. 
4,  c.  2,  sec.  1 ;  Grotios,  lib.  3,  c.  6,  sec.  4,  5 ;  Mablj's  Droit  de  I'Europe,  torn.  L  c  2, 
p.  144. 

{d)  Grotius,  b.  3,  c.  20,  sec.  16, 18. 

(e)  Crawford  v.  Tbe  William  Pemi,  3  Wash.  C.  C.  484 ;  1  Peters  C.  C.  106,  8.  C. 

(/)  Yattel,  b.  4,  c.  2,  sec.  22. 

(a)  Yattel,  b.  4,  c  3,  sec.  24 ;  Martens's  Summarj,  b.  8,  c.  7,  sec.  5 ;  in  the  matter 
of  Metzger,  N.  Y.  Legal  Obsenrer  for  March,  1847. 

(6)  Lessee  of  Hjlton  v.  Brown,  1  Wash.  C.  C.  312. 

» 

1  So  held  in  the  tJnited  States  v.  Beynes,  9  How.  TJ.  S.  127;  Dayis  v.  The  Police  Jniy, 
&c.,  9  How.  XT.  S.  280.  Therefore,  after  the  date  of  the  treaty,  an  officer  of  the  ceding 
power  has  no  authority  to  grant  land  or  franchises,  to  be  enjoyed  in  the  territory  ceded. 
Soyeieign  power  except  for  mnnicipal  purposes,  ceases,  unless  otherwise  provided,  with 
the  signing  of  the  treaty. 
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vided  they  were  committed  before  the  treaty  was  known.  All  that 
can  be  required  in  such  cases  is,  that  the  government  make  im- 
mediate restitution  of  things  captured  after  the  cessation  of  hostil- 
ities ;  and  to  guard  against  inconvenience  from  the  want  of  due 
knowledge  of  the  treaty,  it  is  usual  to  fix  the  periods  at  which 
hostilities  are  to  cease  at  different  places,  and  for  the  restitution 
of  property  taken  afterwards,  (c) 

But  though  individuals  are  not  deemed  criminal  for  continuing 
hostilities  after  the  date  of  the  peace,  so  long  as  they  are  ignorant 
of  it,  a  more  difficult  question  to  determine  is,  whether  they  are 
responsible,  civUiter^  in  such  cases.  Grotius  (d)  says,  they  are  not 
liable  to  answer  in  damages,  but  it  i6  the  duty  of  the  government 
to  restore  what  has  been  captured  and  not  destroyed.'  In  the  case 
of  the  American  ship  Mento%y  (e)  which  was  taken  and  destroyed, 
off  Delaware  Bay,  by  British  ships  of  war,  in  1788,  after  the  ces- 
sation of  hostilities,  but  before  that  fact  had  come  to  the  knowledge 
of  either  of  the  parties,  the  point  was  much  discussed ;  and  it  was 
held,  that  the  injured  party  could  not  pass  over  the  person  from 
whom  the  alleged  injury  had  been  received,  and  fix  it  on  the  com- 
mander of  the  English  squadron  on  that  station,  who  was  totally 
ignorant  of  the  whole  transaction,  and  at  the  distance  of  thirty 
leagues  from  the  place  where  it  passed.  There  was  no  instance 
in  the  annals  of  the  prize  courts  of  such  a  remote  and  conse- 
quential responsibility  in  such  a  case.  The  actual  wrong- 
doer is  the  person  to  answer  in  *  judgment,  and  to  him  the  *  171 
responsibility,  if  any,  is  attached.  He  may  have  other 
persons  responsible  over  to  him,  but  the  injured  party  could  look 
only  to  him.  The  better  opinion  was,  that  though  such  an  act 
be  done  through  ignoratice  of  the  cessation  of  hostilities,  yet 
mere  ignorance  of  that  fact  would  not  protect  the  officer  from 

civil  responsibility  in  a  prize  court ;  and  that  if  he  acted  through 

II'  II         I  ^^— -^^— ^—     II         111  II 

(c)  Yattd,  b.  4,  e.  3,  aec.  24,  25 ;  Ibid.  b.  S,  c.  12,  sec.  156, 157 ;  Ibid.  b.  3,  c.  16 ; 
2  Dallas,  40 ;  Aznni,  vol.  ii.  227 ;  Lessee  of  Hylton  v.  Brown,  1  Wash.  C.  C.  311,  312, 
342,  351. 

(d)  B.  3,  c.  21,  see.  5. 

(e)  1  Bob.  Adm.  179. 

*  It  bas  been  doubted  whether  the  langnage  of  Grotius  sanctions  the  limitation,  or 
the  reponsibility  of  the  goyemment,  which  is  implied  in  the  text.    The  original  lan- 
guage is  this  :  "Quors  ti  quid  interea  a  subditis  contra  indueicu  factum  sit,  tpai  a  pcmis  tm- 
enmt,  neque  tamen  eo  minus  contrakentet  damnum  rtaarcire  debebunt" 
15* 
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ignorance,  his  own  goyernment  must  protect  him  and  save  him 
harmless.  When  a  place  or  country  is  exempted  from  hostility 
by  articles  of  peace,  it  is  the  duty  of  the  government  to  use  due 
diligence  to  give  its  subjects  notice  of  the  fact :  and  the  govern- 
ment ought,  in  justice,  to  indemnify  its  subjects  who  act  in 
ignorance  of  the  peace.  And  yet  it  would  seem  from  that  case 
that  the  American  owner  was  denied  redress  in  the  British  admi- 
ralty, not  only  against  the  admiral  of  the  fleet  on  that  station,  but 
against  the  inmiediate  author  of  the  injury.  Sir  William  Scott 
denied  the  relief  against  the  admiral ;  and  ten  years  before  that 
time  relief  had  equally  been  denied  by  his  predecessor  i^ainst 
the  person  who  did  the  injury.  If  that  decision  was  erroneous, 
an  appeal  ought  to  have  been  prosecuted.  We  have,  then,  the 
decision  of  the  English  high  court  of  admiralty,  denying  any 
relief  in  such  a  case,  and  an  opinion  of  Sir  William  Scott  many 
years  afterwards,  that  the  original  wrong-4oer  was  liable.  The 
opinions  cannot  otherwise  be  reconciled,  than  upon  the  grou&d 
that  the  prize  courts  have  a  lai^  and  equitable  discretion,  in 
allowing  or  withholding  relief,  according  to  the  special  circum- 
stances of  the  individual  case ;  and  that  there  is  no  fixed  or 
inflexible  general  rule  on  the  subject. 

K  a  time  be  fixed  by  the  treaty  for  hostilities  to  cease  in  a  given 
place,  and  a  capture  be  previously  made,  but  with  knowledge  of 
the  peace,  it  has  been  a  question  among  the  writers  on  public  law, 
whether  the  captured  property  should  be  restored.  The 
*  172  better  and  the  more  reasonable  opinion  *  is,  that  the  cap- 
ture would  be  null,  though  made  hetoFQ  the  day  limited, 
provided  the  captor  was  previously  informed  of  the  peace  ;  for,  as 
Emerigon  (a)  observes,  since  constructive  knowledge  of  the  peace, 
after  the  time  limited  in  different  parts  of  the  world,  renders  the 
capture  void,  nluch  more  ought  actual  knowledge  of  the^  peace  to 
produce  that  efiect.  (b) 

(a)  Valin,  TraiM  dee  Priaes,  c.  4,  sec.  4  and  5 ;  Emerigon,  Traits  dea  Asa.  c.  19,  aee. 
19 ;  Aznoi  on  Maritime  Law,  edit.  K.  Y.  vol.  n.  p.  SSI. 

(6)  This  point  was  extensivelj  discussed  in  the  French  prise  courts,  in  llie  case  of 
the  capture  of  the  British  ship  Swineherd,  by  the  French  privateer  Bellona,  in  1801, 
and  what  was  sufficient  knowledge  of  the  fact  of  the  peace  to  annul  the  capture  was 
the  great  question.  The  English  ship  was  taken  possession  of,  and  carried  into  the 
Lde  of  France,  and  libelled,  and  condemned  as  lawful  priae  of  war.  The  sentence  of 
condemnation  was  affirmed  in  1803,  on  appeal  to  the  council  of  prizes  at  Paris,  and 
M.  Merlin  has  reported  at  large  the  elaborate  aigument  and  opinion  of  M.  Collet 
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^Anotiier  qaestion  arose  subsequent  to  the  treaty  of  *178 
Ohent,  of  1814,  in  one  of  the  British  vice-admiralty  courts, 
mt  the  validity  of  a  recapture,  by  a  British  ship  of  war,  of  a  Brit* 
ish  vessel  captured  by  an  American  privateer.  The  cc^pture  made 
by  an  American  cruiser  was  valid,  being  made  before  the  period 
fixed  for  the  cessation  of  hostilities,  and  in  ignorance  of  the  fact ; 
but  the  prize  had  not  been  carried  into  port  and  condemned,  and 
while  at  sea  she  was  recaptured  by  the  British  cruiser  after  the 
period  fixed  for  the  cessation  of  hostilities,  but  without  knowledge 
of  the  peace.  It  was  decided  that  the  possession  of  the  vessel  by 
tiie  American  jHrivateer  was  a  lawful  possession,  and  that  the 
British  cruiser  could  not,  after  the  peace,  lawfully  use  force  to 
devest  this  lawftil  possession.  The  restoration  of  peace  put  an 
end,  firom  the  time  limited,  to  all  force,  and  then  the  general 
principle  applied,  that  things  acquired  in  war  remain,  as  to  title 
and  possession,  precisely  as  they  stood  when  the  peace  took  place. 
The  %eti  po8sideti8  is  the  basis  of  every  treaty  of  peace,  unless  it  be 
otherwise  agreed.  Peace  gives  a  final  and  perfect  title  to  captures 
without  condemnation ;  and  as  it  forbids  all  force,  it  destroys  all 
hopes  of  recovery  as  much  as  if  the  vessel  was  carried  infra 
fTCBriHa^  and  condemned,  (a)  A  similar  doctrine  was  held 
in  the  case  of  *  The  Schotmer  Sophie^  (a)  and  a  treaty  of  *  174 
peace  has  the  effect  of  quieting  all  titles  of  possession 
arising  firom  the  war,  and  of  putting  an  end  to  the  claim  of  all 
former  proprietors  to  things  of  which  possession  was  acquired  by 
right  of  war. 

If  nothing  be  said  to  the  contrary,  things  stipulated  to  be  re- 


Besootils,  the  imperial  adTOcate-^eneral  in  the  conncii  of  prizes,  in  fdyor  of  the  cap- 
tocB.  The  gronnd  he  took,  and  upon  which  the  council  of  prizes  proceeded,  was,  that 
the  king'Sk  proclamation  of  the  signature  of  the  preliminary  articles  of  peace,  though 
made  known  repeatedlj  to  the  French  cnuser  before  the  capture,  but  unaccompanied 
hj  anj  Prench  attestation,  was  not  that  sufficient  and  indubitable  evidence  to  the 
Fkench  cruiser  of  the  fiact  of  the  peace,  upon  which  he  ought  to  have  acted,  and  that 
the  period  of  the  ^t^  months  had  not  elapsed,  within  which  it  was  lawfhl,  in  the  In- 
dian seas,  to  continue  hostilities.  The  learned  and  venerable  author  of  that  immense 
woik,  the  Repertory  of  Jurisprudence,  sajs,  on  introducing  the  case,  that  he  shall  be 
aOent  on  the  question,  and  contents  himself  with  giving  the  discussions,  and  particu- 
tarljr  the  opinion  of  the  advocate-general,  and  the  reasons  of  the  council  of  prizes. 
Bee  Repertoire  Universel  et  Baisonntf  de  Jurisprudence,  par  M.  le  Compte  Merlin, 
torn.  xiiL  tit  Prise  Maritime,  sec.  5. 

(a)  Case  of  The  Legal  Tender,  Hali&z,  April,  1815,  cited  hi  Wheaton's  Pig.  909. 

(a)  6  Bob.  Adm.  188. 
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stored  are  to  be  returned  in  the  condition  in  which  they  were 
taken ;  but  this  does  not  relate  to  alterations  which  have  been  the 
natural  consequence  of  time,  and  of  the  operations  of  war.  A 
fortress  or  a  town  is  to  be  restored  in  the  condition  it  was  when 
taken,  so  far  as  it  shall  still  be  in  that  condition  when  the  peace  is 
made,  (b)  There  is  no  obligation  to  repair,  as  well  as  to  restore, 
a  dismantled  fortress,  or  a  ravaged  territory.  The  peace  extin- 
guishes all  claim  for  damages  done  in  war,  or  aiising  from  the 
operations  of  war.  Things  are  to  be  restored  in  the  condition  in 
which  the  peace  found  them ;  and  to  dismantle  a  fortification,  or 
to  waste  a  country,  after  the  conclusion  of  the  peace,  and  previous 
to  the  surrender,  would  be  an  act  of  perfidy,  {c) 
Treaties  of  every  kind,  when  made  by  the  competent  authority, 
obiigatkiii  are  as  obligatory  upon  nations  as  private  contracts  are 
or  treaties,  binding  upou  individuals  ;  and  they  are  to  receive  a  fair* 
and  liberal  interpretation,  according  to  the  intention  of  the  con- 
tracting parties,  and  to  be  kept  with  the  most  scrupulous  good 
faith.  Their  meaning  is  to  be  ascertained  by  the  same  rules  of 
construction  and  course  of  reasoning  which  we  apply  to  the  inter- 
pretation of  private  contracts,  {d)  If  a  treaty  should,  in 
*  175  fact,  be  violated  by  one  of  the  contracting  *  parties,  either 
by  proceedings  incompatible  with  the  particular  nature  of 
the  treaty,  or  by  an  intentional  breach  of  any  of  its  articles,  it 
rests  alone  with  the  injured  party  to  pronounce  it  lu'oken.  The 
treaty,  in  such  a  case,  is  not  absolutely  void,  but  voidable,  at  the 
election  of  the  injured  party,  (a)  If  he  chooses  not  to  come  to  a 
rupture,  the  treaty  remains  obligatory.    He  may  waive  or  remit 

(6)  Yattd,  b.  4,  c.  3,  sec.  31,  34. 

(e)  Yattd,  b.  4,  c.  3,  sec.  31. 

((f)  Grotins,  b.  S,  c.  16,  sec.  1 ;  Puff.  b.  5,  c  IS,  sec.  1 ;  Rntherforth's  Institates, 
b.  a,  c.  7 ;  Vattd,  b.  S,  c  17 ;  Ejre  Ch.  J.,  in  1  Bos.  &  Poll.  438,  439 ;  Opmion  of  Sir 
James  Marriott,  cited  in  1  Chitty  Comm.  Law,  44.  But  if  the  legislative  and  cxecatiTe 
branches  of  the  government  have  given  and  asserted  a  construction  to  a  treaty  with 
a  foreign  power,  under  which  it  claims  dominion  over  a  territory  in  its  possession,  the 
courts  of  justice  will  not  set  up  or  sustain  a  different  construction.  Foster  o.  Neilson, 
S  Peters's  U.  6.  Rep.  253.  If  a  treaty  be  ambiguous  in  any  part  of  it,  the  party  who 
had  the  power,  and  on  whom  it  was  peculiarly  incumbent  to  speak  clearly  and  plainly, 
ought  to  submit  to  the  construction  most  unfavorable  to  him,  upon  the  reasonable 
maxim  of  the  Roman  Law,  Uiat  Paetionem  cbBcuram  tia  noeert,  tn  quorttm  fiat  poitatate 
legem  aperliui  amacribere.    Yattel,  b.  S,  c.  17,  sec.  264. 

(a)  Qrotius,  b.  2,  c.  15,  sec  15 ;  b.  3,  c  20,  sec.  35-38;  Burlamaqui,  part  4,  c.  14« 
sec.  8,  p.  355 ;  Yattel,  b.  4,  c.  4,  sec.  54. 
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the  infraction  committed,  or  he  may  demand  a  just  satisfac- 
tion. 

There  is  a  yerj  material  and  important  distinction  made  by  the 
writers  on  public  law,  between  a  new  war  for  some  new  cause, 
and  a  breach  of  a  treaty  of  peace.    In  the  former  case,  the  rights 
acquired  by  the  treaty  subsist,  notwithstanding  the  new  war  ;  but, 
in  the  latter  case,  they  are  annulled  by  the  breach  of  the  treaty  of 
peace,  on  which  they  are  founded.    A  new  war  may  interrupt  the 
exercise  of  the  rights  acquired  by  the  former  treaty,  and,  like 
other  rights,  they  may  be  wrested  from  the  party  by  the  force  of 
arms.    But  then  they  become  newly  acquired  rights,  and  partake 
of  the  operation  and  result  of  the  new  war.    To  recommence  a 
war  by  breach  of  the  articles  of  a  treaty  of  peace  is  deemed  much 
more  odious  than  to  provoke  a  war  by  some  new  demand  and 
aggression ;  for  the  latter  is  simply  injustice,  but  in  the  former 
case,  the  party  is  guilty  both  of  perfidy  and  injustice.  (()     The 
violation  of  any  one  article  of  a  treaty  is  a  violation  of  the  whole 
treaty ;  for  all  the  articles  are  dependent  on  each  other  ;  and  one 
is  to  be  deemed  a  condition  of  the  other ;  and  a  violation  of  any 
single  article  overthrows  the  whole  treaty,  if  the^  injured  party 
elects  so  to  consider  it.    This  may,  however,  be  prevented,  by  an 
express  provision,  that  if  one  article  be  broken,  the  others  shall, 
nevertheless,  continue  in  full  force,  (c)    We  have  a  strong 
instance,  in   *  our  own  history,  of  the  annihilation  of    *  176 
treaties  by  the  act  of  the  injured  party.    In  1798,  the 
Congress  of  the  United  States  (a)  declared  that  the  treaties  with 
France  were  no  longer  obligatory  on  the  United  States,  as  they 
had  been  repeatedly  violated  on  the  part  of  the  French  govern- 
ment, and  all  just  claims  for  reparation  refused. 

As  a  general  rule,  the  obligations  of  treaties  are  dissipated  by 
hostility,  and  they  are  extinguished  and  gone  forever,  unless 
revived  by  a  subsequent  treaty.  But  if  a  treaty  contains  any 
stipulations  which  contemplate  a  state  of  future  war,  and  make 
provision  for  such  an  exigency,  they  preserve  their  force  and 
obligation  when  the  rupture  takes  place.  All  those  duties  of 
which  the  exercise  is  not  necessarily  suspended  by  the  war,  sub- 
sist in  their  full  force.    The  obligation  of  keeping  faith  is  so  far 

(h)  GrotinB,  b.  8,  c.  iO,  Bee.  S7,  28 ;  Yattel,  b.  4,  c.  4,  sec.  42. 

(c)  GrotaoB,  b.  3,  c.  19,  sec  14;  Yattel,  b.  4,  c  4,  sec.  47,  48;  b.  2,  c.  13,  sec.  202. 

(a)  Act  of  Jnlj  7th,  1798. 
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from  ceasing  in  time  of  war,  that  its  efficacy  becomes  increased, 
from  the  increased  necessity  of  it.  What  would  become  of  pris- 
oners of  war,  and  the  terms  of  capitulation  of  garrisons  and  towns, 
if  the  word  of  an  enemy  was  not  to  be  relied  on  ?  The  faith  of 
promises  and  treaties  which  have  reference  to  a  state  of  war,  is  to 
be  held  as  sacred  in  war  as  in  peace,  and  among  enemies  as  among 
friends.  All  the  writers  on  public  law  admit  this  position,  and 
they  haye  never  failed  to  recommend  the  duty  and  the  observance 
of  good  faith,  by  liie  most  powerful  motives,  and  the  most  pathetic 
and  eloquent  appeals  which  could  be  addressed  to  the  reason  and 
to  the  moral  sense  of  nations,  (b)  The  tenth  article  of  the  treaty 
between  the  United  States  and  Great  Britain,  in  1794,  may  be 
mentioned  as  an  instance  of  a  stipulation  made  for  war.  It  pro- 
vided, that  debts  due  from  individuals  of  the  one  nation  to  those 
of  the  other,  and  the  shares  or  moneys  which  they  might 'have  in 
the  public  funds,  or  in  public  or  private  banks,  should  never, 
in  any  event  of  war,  be  sequestered  or  confiscated.     There  can 

be  no  doubt  that  the  obligation  of  that  article  was  not 
*  177   impaired  ♦  by  the  war  of  1812,  but  remained  throughout 

that  war,  and  continues  to  tiiis  day,  binding  upon  the  two 
nations,  and  will  continue  so,  until  they  mutually  agree  to  rescind 
the  article ;  for  it  is  a  principle  of  universal  jurisprudence,  that  a 
compact  cannot  be  rescinded  by  one  party  only,  if  the  other  party 
does  not  consent  to  rescind  it,  and  does  no  act  to  destroy  it.  In 
the  case  of  Hie  Society  for  PropagaJting  the  Crospd  v.  New  JBdven^  (a) 
the  Supreme  Court  of  the  United  States  would  not  admit  the 
doctrine  that  treaties  became  extinguished  ipso  facto  by  war, 
unless  revived  by  an  express  or  implied  renewal  on  the  return 
of  peace.  Such  a  doctrine  is  not  universally  true.  Where  treaties 
contemplate  a  permanent  arrangement  of  national  rights,  or  which, 
b^  their  terms,  are  meant  to  provide  for  tiie  event  of  an  inter- 
vening war,  it  would  be  against  every  principle  of  just  interpre- 
tation to  hold  them  extinguished  by  the  event  of  war.  They 
revive  at  peace,  unless  waived,  or  new  and  repugnant  stipulations 
be  made,  {b) 


{b)  Yftttel,  b.  3,  c.  10,  sec  174 ;  GrotiuB,  b.  3,  c  25 ;  Heinec  Jar.  Nat  et  Gent  b.  S, 
0.  9,  p.  213. 

(a)  S  Wheaton,  494 ;  Satton  v.  Satton,  1  Bobs.  &  Mj.  B.  663,  S.  P. 

{b)  The  American  Ministers,  in  tiiidr  negotiations  at  London,  in  1818,  with  the 
British  goremmcnt,  insisted  that  the  3d  article  of  the  treaty  of  September,  1783,  rein- 
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With  respect  to  the  cession  of  places  or  territories  by  a  treaty 
of  peace,  though  the  treaty  operates  from  the  making  of    Newton  «r 
it,  it  is  a  principle  of  public  law,  that  the  national  char-  ten^tory. 
acter  of  the  place  agreed  to  be  surrendered  by  .treaty  continues  as 
it  was  under  the  character  of  the  ceding  country,  until  it  be  actu 
ally  transferred.    Full  sovereignty  cannot  be  held  to  have  passed 
by  the  mere  words  of  the  treaty  without  actual  delivery.    To  com- 
plete the  right  of  property,  the  right  to  tlie  thing  and  the  posses- 
sion of  the  thing  must  be  united.    This  is  a  necessary  principle  in 
the  law  of  property  in  all  systems  of  jurisprudence.    There  must 
be  both  the  jus  in  rem  and  the  jus  in  re,  according  to  the  distinc- 
tion of  the  civiUans,  and  which  Barbeyrac  ifi)  says  they  borrowed 
from  the  canon  law.    This  general  law  of  property  applies 
to  the  right  of  territory,  no  less  than  to  other  rights.  *  The    178* 
practice  of  nations  has  been  conformable  to  this  principle, 
and  the  conventional  law  of  nations  is  fall  of  instances  of  this 
kind,  and  several  of  them  were  stated  by  Sir  Wm.  Scott,  in  the 
opinion  which  he  gave  in  the  case  of  The  Varna,  (a) 

tim  to  Aejitheries,  was  a  fandamental  and  permanent  article,  aecnring  a  primary  right, 
not  annulled,  Hiongh  the  exerciae  of  the  right  was  intermpted  hj  the  war  of  1812 ; 
and  that  the  right  remained  in  ftill  force,  after  the  termination  of  the  war,  notwith- 
standing it  was  not  noticed  in  the  treaty  of  Ghent  The  British  commissioners,  on 
the  other  hand,  alleged,  that  the  war  of  1812  cancelled  the  provision,  and,  not  being 
renewed  by  the  subsequent  treaty  of  peace,  the^right  was  extinguished.  The  two 
nataona  at  last  agreed  to  the  convention  of  the  20th  of  October,  1818,  modifying  and 
settling  the  question  as  to  the  fisheries,  without  yielding,  on  either  aide,  their  construc- 
tion of  the  operation  of  the  war  of  1812,  upon  the  treaty  of  1783.  Bush's  Memo- 
randa, pp.  854-368.  S.ee  the  Diplomatic  Correspondence  between  Mr.  Adams  and 
Lord  Bathurst,  in  1815.  In  this  correspondence,  the  British  negotiator  admitted  that 
the  adtncwiedffment  of  a  right  or  title  in  a  treaty  of  peace  was,  in  its  own  nature,  of 
perpetoal  obligation.  The  cession  of  a  right,  as  that  of  boundary  lines  and  places, 
for  instance,  would  seem  to  fiill  within  the  same  principle.  Such  were  the  treaties  of 
Mnnster,  1648,  and  of  Utrecht,  1713,  which,  after  long  and  exhausting  wars,  settled 
the  rights  of  the  great  European  powers  on  a  solid  and  permanent  foundation,  and 
are  still  deemed  to  be  in  vigor,  and  intimately  connected  witli  the  settlement  of  Europe. 
See  Boman  Law  by  Lord  Mackenzie,  (ed.  1862,)  62,  63;  Martens,  Pr^is,  Paris,  1858, 
t  L  p.  167, 181. 

(e)  Puff,  par  Barbeyrac,  liv.  iv.  c.  9,  sec.  8,  note  2. 

(a)  5  Rob.  Adm.  106.  It  is  a  settled  principle,  in  the  law  and  usage  of  nations,  that 
die  inhnbitKntB  of  a  conquered  territoiy  change  their  allegiance,  and  their  relation  to 
dieir  former  sovereign  is  dissolved ;  but  their  relatSons  to  each  other,  and  their  rights 
of  property,  not  taken  firom  them  by  orders  of  the  conqueror,  remained  undis- 
turbed. The  cession  or  conquest  of  a  territory  does  not  affect  the  rights  of  property. 
Vafetel,  b.  8,  c.  18,  sec.  200 ;  The  United  States  v,  Percheman,  7  Peters  U.  8.  51 ; 
Mitehd  v.  The  United  States,  9  Peters  U.  S.  711 ;  Strother  v.  Lucas,  12  Peters  U.  S. 
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The  release  of  a  territory  from  the  dominion  and  soyereigntj 
of  the  country,  if  that  cession  be  the  result  of  coercion  or  conquest, 


410,  438.  The  laws,  usages,  and  municipal  r^nlations  in  force  at  the  time  of  the 
conquest  or  cession,  remain  in  force,  until  changed  by  the  new  woertign,  Calrin's  case,  7 
Co.  17 ;  Campbell  o.  Hall,  Cowp.  209;  9  Peters  TJ.  S.  711,  734,  748,  749;  Strother 
V.  Lucas,  12  Peters  IT.  S.  410.  There  is  no  doubt  of  the  power  of  the  sovereign  to 
change  the  laws  of  a  conquered  or  ceded  country,  unless  restrained  bj  the  capitu- 
lation or  treaty  of  cession.  In  the  case  of  the  Canal  Appraisers  t;.  The  People,  in 
17  Wendell,  587,  Chancellor  Walworth  declared,  that  in  the  case  of  a  country  ac- 
quired by  conquest,  no  formal  act  of  legislation  is  necessaiy  to  change  the  law ;  the 
mere  will  of  the  conqueror  is  sufficient.  This  is  the  case  in  goyemments  where 
the  conqueror  is  in  possession  of  the  legislative  as  well  as  the  executlTe  power ;  and 
until  a  nation  or  territory  is  wholly  subdued,  the  conqueror  is  only  entitled,  by  the 
nsage  of  nations,  to  hold  it  as  a  temporary  possession,  by  militaiy  occupation,  until 
the  final  issue  of  the  conquest  is  settled  by  treaty,  or  by  the  competent  constitutional 
power.  The  principle  of  national  law,  as  declared  by  the  courts  of  the  United  States, 
is,  that  conquest  does  not  give  the  conqueror  plenum  dominium  et  utHe,  A  temporary 
right  of  possession  and  government  is  only  acquired,  unless  the  treaty  of  peace  settles 
the  question  otherwise,  or  there  bo  an  absolute  abandonment  of  the  territory  by  the 
former  sovereign,  or  an  irretrievable  subjection  to  the  conqueror.  United  States  v. 
Hayward,  2  Gallison,  486 ;  Clark  v.  United  States,  3  Wash.  C.  C.  104.  The  rule  is 
difierent  when  a  country  is  claimed  by  the  right  of  discovery  and  occupancy,  and  not 
by  right  of  conquest  or  cession.  In  the  former  case,  the  discoverers  and  new  occa- 
pants  carry  with  them  all  the  general  laws  of  the  mother  oountiy  iq»plicable  to  their 
new  situation  as  colonies,  and  they  become,  ipso  facto,  the  law  of  the  country.  Such 
was  the  case  with  the  United  States,  when  they  were  first  colonized  by  Great  Britain ; 
and  this  was  the  case,  says  Chancellor  Walworth,  with  New  York,  when  conquered 
from  the  Dutch  in  1644 ;  for  the  English  held  it,  though  acquired  by  conquest  from 
the  Dutch,  not  by  that  title  merely,  but  by  the  prior  right  of  discoveiy.  But  if  he 
was  in  error  on  that  point,  yet,  when  the  English  acquired  possession  of  New  York 
by  force,  in  1664,  the  charter  granted  in  that  year  to  the  Duke  of  York  contained  an 
explicit  declaration  of  the  king's  will,  that  die  laws  of  England  should  be  the  estab- 
lished laws  of  the  province,  and  this  put  an  end  to  the  operation  of  the  Soman  Dutch 
laws  imported  from  Holland.  The  illustrations  above  alluded  to,  of  the  sovereign 
power  of  the  conqueror  over  the  laws  of  the  conquered  countries,  appears  in  the  case 
of  the  northern  barbarians  who  overran  the  south  of  Europe  during  the  5th  and  6th 
centuries.  They  neither  adopted  their  own  laws  entirely,  nor  retained  those  of  the 
conquered  countries  to  their  full  extent  The  Roman  provincials  were  governed  be- 
tween themselves,  as  to  their  possessions  and  personal  rights,  by  the  Roman  law; 
the  Salian  Franks,  by  the  Salic  law ;  the  Franks  of  the  Rhine,  by  the  Riparian  law ; 
the  Alemans  and  Swabians,  by  the  Alemanic  law;  and  the  Lombards,  by  their  own 
law.  (Savign^s  Hist  of  the  Roman  Law,  vol.  i.  and  see  tn/m,  vol.  iii.  491.)  So 
the  Mahometan  conquerors  of  Hindostan  introduced  their  own  law  so  far  only  as  it 
affected  the  followers  of  Mahomet,  leaving  the  conquered  Hindoos  to  enjoy  their  own 
laws  as  between  themselves.  There  is,  therefore,  now  in  India,  one  law  for  Euro- 
peans and  their  descendants,  another  for  the  Hindoos,  and  another  for  the  Mahomr 
etans ;  and  these  different  laws  have  been  adopted  in  India  by  the  will  of  the  English 
sovereign,  without  any  parliamentary  authority.  The  conquest  of  Gibraltar,  Trinidad, 
Ceylon,  the  Cape  of  Good  Hope,  Louisiana,  &c.,  all  show  that  the  old  laws  remain,  or 
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does  not  impose  any  obligation  upon  the  government  to  indemnify 
those  who  may  suffer  a  loss  of  property  by  the  cession.  The  an- 
nals of  New  York  furnish  a  strong  illustration  of  this  position. 
The  territory  composing  the  State  of  Vermont  belonged  to  this 
State ;  and  it  separated  from  it,  and  erected  itself  into  an  inde- 
pendent State,  without  the  consent,  and  against  the  will,  of  the 
government  of  New  York.  The  latter  continued  for  many  years 
to  object  to  the  separation,  and  to  discover  the  strongest  disposi- 
tion to  reclaim  by  force  the  allegiance  of  the  inhabitants  of  that 
State.  But  they  were  unable  to  do  it ;  and  it  was  a  case  of  a  revo- 
lution effected  by  force,  analogous  to  that  which  was  then  in  ac- 
tion between  this  country  and  Great  Britain.  And  when  New 
York  found  itself  under  the  necessity  of  acknowledging  the  inde- 
pendence of  Yermont,  a  question  arose  before  the  legislature, 
whether  they  were  bound  in  duty  to  make  compensation  to  indi- 
vidual citizens  whose  property  would  be  sacrificed  by  the  event, 
because  their  titles  to  land  lying  within  the  jurisdiction  of  Ver- 
mont, and  derived  from  New  York,  would  be  disregarded  by  the 
government  of  that  State.  The  claimants  were  heard  at  the  bar 
of  the  house  of  assembly,  by  counsel,  in  1787,  and  it  was  con- 
tended on  their  behalf,  that  the  State  was  bound,  upon  the  principles 
of  the  social  compact,  to  protect  and  defend  the  rights  and  prop- 
erty of  all  its  members ;  and  that  whenever  it  became  necessary, 
upon  grounds  of  public  expediency  and  policy,  to  withdraw 
the  protection  of  government  *  from  the  property  of  any  of  *  179 
its  citizens,  without  actually  making  the  utmost  efforts  to 
reclaim  the  jurisdiction  of  the  country,  the  State  was  bound  to 
make  compensation  for  the  loss.    In  answer  to  this  argument,  it 


the  laws  of  the  conqnering  nation,  in  whole  or  in  part,  are  subBtitated,  at  the  mere  will 
and  pleasnre  of  the  conqueror.^ 

^  The  integrity  of  the  rights  of  the  inhabitants  in  a  ceded  territoiy  was  firmlj  main- 
tained in  the  cases  of  Louisiana  and  California.  Soolard  v.  United  States,  4  Peters 
U.  S.  511 ;  Delassns  v.  United  States,  9  Peters  U.  S.  117 ;  Smith  v.  United  States,  10 
Peters  U.  S.  313 ;  Teschemaker  v,  Thompson,  18  Cal.  11. 

The  doctrine  of  the  California  cases  is,  that  upon  the  cession  of  that  territory,  such 
of  the  interests,  rights,  and  property  of  the  Mexican  government  as  were  essential  to 
the  political  status  of  California  b»  a  new  State  of  the  Union  were  held  by  the  United 
States  in  trust  for  the  new  State.  The  sovereign  right  to  the  precious  metals  existing 
in  the  soil  vested  absolutely  in  the  United  States.  Moore  v.  Smaw,  and  Fremont  p, 
flower,  17  Cal.  199. 

TOL.  X.  16 
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was  stated  that  the  independenoe  of  Yermont  was  an  aot  of  force 
beyond  the  power  of  this  State  to  oontrol,  and  eqtdyalent  to  a  con- 
quest of  that  territory,  and  the  State  had  not  the  competent  ability 
to  recover,  by  force  of  arms,  their  soyereignty  over  it,  and  it  would 
have  been  folly  and  ruin  to  have  attempted  it.  All  pacific  means 
had  been  tried  without  success ;  and  as  the  State  was  compelled  to 
yield  to  a  case  of  necessity,  it  had  discharged  its  duty ;  and  it  was 
not  required,  upon  any  of  the  doctrines  of  public  law,  or  prin- 
ciples of  political  or  moral  obligation,  to  indemnify  the  sufierers. 
The  cases  in  which  compensation  had  been  made  for  losses  conse- 
quent upon  revolutions  in  government  were  peculiar  and  gratui- 
tous, and  rested  entirely  on  benevolence,  and  were  given  from 
motives  of  policy,  or  as  a  reward  for  extraordinary  acts  of  loyalty 
and  exertion.  No  government  can  be  supposed  to  be  able,  con- 
sistently with  the  welfare  of  the  whole  community,  and  it  is,  there- 
fore, not  required  to  assume  the  burden  of  losses  produced  by 
conquest,  or  the  violent  dismemberment  of  the  State.  It  would 
be  incompatible  with  the  fundamental  principles  of  the  social 
compact. 

This  was  the  doctrine  which  prevailed ;  and  when  the  act  of 
July  14, 1789,  was  passed,  authorizing  commissioners  to  declare 
the  consent  of  the  State  to  the  independence  of  Vermont,  it  was 
expressly  declared,  that  the  Act  was  not  to  be  construed  to  give 
any  person  claiming  lands  in  Yermont,  under  title  from  this  State, 
any  right  to  any  compensation  whatsoever  from  New  York. 
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LECTURE   IX. 

OF  OFFENCES  AGAINST  THE  LAW  OF  NATIONS. 

The  Tiolatioii  of  a  treaty  of  peace,  or  other  national  compact,  is 
a  Tiolation  of  the  law  of  nations,  for  it  is  a  breach  of  public 
faith,  (a)  Nor  is  it  to  be  understood  that  the  law  of  nations  is  a 
code  of  mere  elementary  speculation,  without  any  eflGicient  sanc- 
tion. It  has  a  real  and  propitious  influence  on  the  fortunes  of  the 
human  race.  It  is  a  code  of  present,  active,  durable,  and  binding 
obligation.  As  its  great  fundamental  principles  are  founded  in 
the  maxims  of  eternal  truth,  in  the  immutable  law  of  moral  obli- 
gation, and  in  the  suggestions  of  an  enlightened  public  interest, 
they  maintain  a  steady  influence,  notwithstanding  the  occasional 
Yiolence  by  which  that  influence  may  be  disturbed.  The  law  of 
nations  is  placed  under  the  protection  of  public  opinion.  It  is 
enforced  by  the  censures  of  the  press,  and  by  the  moral  influences 
of  those  great  masters  of  public  law,  who  are  consulted  by  all 
nations  as  oracles  of  wisdom ;  and  who  have  attained,  by  the  mere 
force  of  written  reason,  the  majestic  character,  and  almost  the 
authority,  of  universal  lawgivers,  controlling  by  their  writings  the 
conduct  of  rulers,  and  laying  down  precepts  for  the  government 
of  mankind.  No  nation  can  violate  public  law,  without  being  sub- 
jected to  the  penal  consequence  of  reproach  and  disgrace,  and 
without  incurring  the  hazard  of  punishment,  to  be  inflicted  in 
open  and  solemn  war  by  the  injured  party.  The  law  of 
*  nations  is  likewise  enforced  by  the  sanctions  of  municipal  *  182 
law.  It  is,  says  Blackstone,  (a)  adopted  in  its  full  extent 
by  the  common  law  of  England;  and  whenever  any  question 
arises  which  is  properly  the  subject  of  its  jurisdiction,  it  is  held  to 
be  a  part  of  the  law  of  the  land.  The  offences  which  fall  more 
immediately  under  its  cognizance,  and  which  are  the  most  obvious, 
the  most  extensive,  and  most  injurious  in  their  effects,  are  the 
violations  of  safe-conduct,  infringements  of  the  rights  of  ambassa- 

(a)  Yattd,  b.  3,  c.  15,  sec.  221 ;  Besolution  otCongreaa  of  Norember  23d,  1781. 
(a)  Gomm.  yoI.  iy.  67. 
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dors,  aad  piracy.  To  these  we  may  add  the  slaye-trade,  which 
may  now  be  considered,  not,  indeed,  as  a  piratical  trade,  abso- 
lutely tmlawful  by  the  law  of  nations,  but  as  a  trade  condemned 
by  the  general  principles  of  justice  and  humanity,  openly  professed 
and  declared  by  the  powers  of  Europe. 

(1.)  A  safe-conduct  or  passport  contains  a  pledge  of  the  public 

yuMSoa  ot  f^^th,  that  it  shall  be  duly  respected,  and  the  observance 
PMsporti.  of  this  duty  is  essential  to  the  character  of  the  govern- 
ment which  grants  it.  The  statute  law  of  the  United  States  has 
provided,  in  Airtherance  of  the  general  sanction  of  public  law,  that 
if  any  person  shall  violate  any  safe-conduct  or  passport,  granted 
under  the  authority  of  the  United  States,  he  shall,  on  conviction, 
be  imprisoned  not  exceeding  three  years,  and  fined  at  the  discre- 
tion of  the  court,  (b) 

(2.)  The  same  punishment  is  inflicted  upon  those  persons  who 

orambMn-  infringe  the  law  of  nations,  by  offering  violence  to  the 
^^*  persons  of  ambassadors  and  other  public  ministers,  or  by 

being  concerned  in  prosecuting  or  arresting  tliem  or  their  domes- 
tic servants,  (c)  ^  This  is  an  offence  highly  injurious  to  a  free  and 
liberal  communication  between  different  governments,  and  mis- 
chievous in  its  consequences  to  the  dignity  and  well-being  of  the 
nation.  It  tends  to  provoke  the  resentment  of  the  sovereign  whom 
the  ambassador  represents,  and  to  bring  upon  the  state  the  calam- 
ities of  war.  The  English  parliament,  under  an  impression  of  the 
danger  to  the  community  from  violation  of  the  rights  of  embassy, 
and  urged  by  the  spur  of  a  particular  occasion,  carried  the  provi- 
sions of  the  statute  of  7  Anne,  c.  12,  to  a  dangerous  ez- 
*  183  tent.  That  statute  prostrated  all  the  *  safeguards  to  life, 
liberty,  and  property,  which  the  wisdom  of  the  English 
common  law  had  established.  It  declared,  that  any  person  con- 
victed of  suing  out  or  executing  civil  process,  upon  an  ambassador, 
or  his  domestic  servants,  by  the  oath  of  the  party,  or  of  one  wit- 
ness, before  the  lord  chancellor  and  the  two  chief  justices,  or  any 
two  of  them,  might  have  such  penalties  and  corporal  punishment 

{h)  Act  of  Congress,  April  SOth,  1790,  sec  S7.  A  foreign  minister  (and  an  attadi^ 
to  a  foreign  legation  is  snch)  cannot  waive  his  priyilege,  for  it  belongs  to  his  sorereigQ 
who  sends  him.    U.  S.  v,  Benner,  1  Bald.  C.  C.  284. 

(e)  Act,  tup.  sec.  25, 26. 

1  Yattel,  Law  of  Nations,  book  iv.  c.  S,  9. 
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inflicted  upon  him  as  the  judges  should  think  fit.  The  preamble 
to  the  statute  contains  a  special  and  inflamed  recital  of  the  breach 
of  the  law  of  nations  which  produced  it,  by  the  arrest  of  the  Rus- 
sian Minister  in  the  streets  of  London. 

The  Congress  of  the  United  States,  during  the  time  of  the 
American  war,  discovered  great  solicitude  to  maintain  inviolate 
the  obligations  of  the  law  of  nations,  and  to  have  infractions  of  it 
punished  in  the  only  way  that  was  then  lawful,  by  the  exercise  of 
the  authority  of  the  legislatures  of  the  several  States.  They  recom- 
mended to  the  States  to  provide  expeditious,  exemplary,  and  ade- 
quate punishment  for  the  violation  of  safe-conducts  or  passports 
granted  imder  the  authority  of  Congress,  to  the  subjects  of  a  for- 
eign power  in  time  of  war ;  and  for  the  commission  of  acts  of 
hostility  against  persons  in  amity  or  league  with  the  United 
States;  and  for.  the  infractions  of  treaties  and  conventions  to 
which  the  United  States  were  a  party;  and  for  infiuctions  of 
immunities  of  ambassadors,  and  other  public  ministers,  (a) 

(3.)  Piracy  is  robbery,  or  a  forcible  depredation  on  the  high 
seas,  without  lawful  authority,  and  done  animo  furcmdi^ 
and  in  the  spirit  and  intention  of  universal  hostility.    It 
is  the  same  ofience  at  sea  with  robbery  on  land ;  and  all  the  writ- 
ers on  the  law  of  nations,  and  on  the  maritime  law  of  Europe, 
agree  in  this  definition  of  piracy.  (()    Pirates  have  been  regarded, 
by  all  civilized  nations,  as  the  enemies  of  the  human  race, 
and  the  most  atrocious  violators  of  the  universal  *  law  of    *  184 
society,  (a)    They  are  everywhere  pursued  and  pxmished 
with  death,  and  the  severity  with  which  the  law  has  animadverted 
upon  this  crime  arises  from  its  enormity  and  danger,  the  cruelty 
that  accompanies  it,  the  necessity  of  checking  it,  the  difiiculty  of 
detection,  and  the  facility  with  which  robberies  may  be  committed 
upon  pacific  traders  in  the  solitude  of  the  ocean.    Every  nation 
has  a  right  to  attack  and  exterminate  them  without  any  declara- 
tion of  war ;  for  though  pirates  may  form  a  loose  and  temporary 
association  among  themselves,  and  re-establish  in  some  degree 
those  laws  of  justice  which  they  have  violated  with  the  rest  of  the 
world,  (b)  yet  they  are  not  considered  as  a  national  body,  or  en- 

(a)  JonmalB  of  Congress,  vol.  Tii.  181. 

(6)  The  United  States  v.  South,  5  Wheaton,  153,  and  note,  Ibid.  163. 
(a)  Cic.  in  Yerrem,  lib.  5 ;  3  Inst  113. 
(6)  Cic.  de  Off.  2, 11. 
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titled  to  the  laws  of  war,  as  one  of  the  community  of  nations. 
They  acquire  no  rights  by  conquest ;  and  the  law  of  nations,  and 
the  municipal  law  of  every  country,  authorize  the  true  owner  to 
reclaim  his  property  taken  by  pirates,  wherever  it  can  be  found ; 
and  they  do  not  recognize  any  title  to  be  derived  from  an  act  of 
piracy.  The  principle,  that  a  piratis  et  hxtrontbuB  capta  dominium 
mm  mutant^  is  the  received  opinion  of  ancient  civilians  and  modem 
writers  on  general  jurisprudence;  and  the  same  doctrine  was 
maintained  in  the  English  courts  of  common  law,  prior  to  the 
great  modem  improvements  made  in  the  science  of  the  law  of 
nations,  {c) 

By  the  Constitution  of  tlie  United  States,  Congress  is  authorized 
to  define  and  punish  piracies  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations.  In  pursuance  of 
this  authority,  it  was  declared,  by  the  act  of  Congress  of 
*  185  April  80th,  1790,  c.  9,  sec.  8,  that  murder  or  *  robbery, 
committed  on  the  high  seas,  or  in  any  river,  haven,  or 
bay,  out  of  the  jurisdiction  of  any  particular  State,  or  any  other 
offence  which,  if  committed  within  the  body  of  a  county,  would, 
by  the  laws  of  the  United  States,  be  punishable  with  death,  should 
be  acyudged  to  be  piracy  and  felony,  and  punishable  with  death. 
It  was  farther  declared,  that  if  any  captain  or  mariner  should 
piratically  and  feloniously  run  away  with  any  vessel,  or  any  goods 
or  merchandise  to  the  value  of  fifty  dollars ;  or  should  yield  up 
any  such  vessel  voluntarily  to  pirates ;  or  if  any  seaman  should 
forcibly  endeavor  to  hinder  his  commander  from  defending  the 
ship  or  goods  committed  to  his  trust,  or  should  make  a  revolt  in 
the  ship;  every  such  ofiender  should  be  adjudged  a  pirate  and 
felon,  and  be  punishable  with  death,  (a)  Accessaries  to  such 
piracies  before  the  fact  are  punishable  in  like  manner,  but  acces- 
saries after  the  fact  are  only  punishable  by  fine  and  imprison- 
ment. And,  by  the  act  of  March  3d,  1819,  c.  76,  sec.  5,  Congress 
declared,  that  if  any  person  on  the  high  seas  should  commit  the 
crime  of  pxrcuny  <u  defined  by  the  law  of  nationSy  he  should,  on  con- 

(c)  Bynk.  Q.  J.  Pub.  b.  1,  c.  17 ;  BaUierforth,  b.  2,  c.  9 ;  Amni,  toI.  ii.  pp.  351, 361, 
362,  edit  K.  T. ;  Cio.  Eliz.  685 ;  Anon.  2  Woodd.  lee.  429.  Property  found  on  board 
a  pirate  ship  goes  to  the  crown,  of  strict  right,  as  droits  of  the  admiralty ;  bat  the  claim 
of  the  original  owner  is  admitted  upon  equitable  principles,  on  due  application.  The 
Helen,  1  Hagg.  Adm.  142. 

(a)  By  the  act  of  Congress  of  March  Sd,  1835,  c.  313,  the  offence  of  making  a  reyolt 
in  a  ship  is  no  longer  punishable  as  a  capital  offence,  but  only  by  fine  and  imprison- 
ment at  hard  labor. 
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Tiction,  suffer  death.  This  act  was  bat  temporary  in  its  limitation, 
and  has  expired ;  but  it  was  again  declared,  and  essentially  to  the 
same  effect,  by  the  act  of  Congress  of  15th  May,  1820,  c.  113,  sec. 
S,  that  if  any  person,  upon  the  high  seas,  or  in  any  open  roadstead, 
or  bay,  or  river,  where  the  sea  ebbs  and  flows,  commits  the  crime 
of  robbery  in  and  upon  any  ressel,  or  the  lading  thereof,  or  the 
crew,  he  shall  be  adjudged  a  pirate.  So,  if  any  person  engaged 
in  any  piratical  enterprise,  or  belonging  to  the  crew  of  any  piratical 
Tessel,  should  land  and  commit  robbery  on  shore,  such  an  offender 
shall  also  be  adjudged  a  pirate.  The  statute,  in  this  respect,  seems 
to  be  only  declaratory  of  the  law  of  nations ;  and  upon  the  doc- 
trine of  the  case  of  lAiado  y.  Bodney^  {b)  such  plunder  and  robbery 
ashore,  by  the  crew,  and  with  the  aid  of  vessels,  is  a  marine  case, 
and  of  admiralty  jurisdiction.  The  statute  further  declared,  that 
the  above  provision  was  not  to  be  construed  to  deprive  any  par- 
ticular state  of  its  jurisdiction  over  such  offences  when  committed 
within  the  body  of  a  county,  or  to  authorize  the  courts  of  the 
United  States  to  try  any  such  offenders,  after  conviction  or  acquit- 
tance, for  the  same  offence,  in  a  State  court. 

*  Under  these  legislative  provisions,  it  has  been  made  a  *  186 
question,  whether  it  was  sufficient  to  refer  to  the  law  of 
nations  for  a  definition  of  piracy,  without  giving  the  crime  a  pre- 
cise definition  in  terms.  The  point  was  settled  in  the  case  of  The 
United  iStates  v.  Smith  ;  (a)  and  it  was  there  held  not  to  be  neces- 
sary to  give  by  statute  a  more  logical  enumeration  in  detail  of  all 
the  facts  constituting  the  offence,  and  that  Congress  might  as  well 
define  it  by  using  a  term  of  a  known  and  determined  meaning,  as 
by  expressly  mentioning  all  the  particulars  included  in  that  term. 
The  crime  of  piracy  was  defined  by  the  law  of  nations  with 
reasonable  certainty,  and  it  does  not  depend  upon  the  particular 
provisions  of  any  municipal  code  for  its  definition  and  punish- 
ment. Robbery  on  the  high  seas  is,  therefore,  piracy  by  the  act 
of  Congress,  as  well  as  by  the  law  of  nations,  (b) 

{b)  Bong.  613,  note. 

(a)  5  VHieaton,  153. 

(6)  In  the  case  of  United  Sfates  v.  Brig  BCalek  Adhel,  S  How.  U.  S.  210,  it  wm 
held,  after  an  elaborate  diBcussion,  that  an  act  was  piratioal  in  the  yiew  of  the  law  of 
Congress  of  March  dd,  1S19,  c.  200,  if  the  act  or  acts  done  be  hostile  in  their  character, 
and  wanton  and  criminal  in  their  commission,  without  any  lawful  sanction,  whether 
committed  for  purposes  of  plunder,  or  for  purposes  of  hatred,  revenge,  or  a  wanton 
abuse  of  power,  or  a  lawless  appetite  for  mischief.    They  are  piratical  aggroasions  in 
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There  can  be  no  doubt  of  the  right  of  Congress  to  pass  laws 
punishing  pirates,  though  they  may  be  foreigners,  and  may  have 
conmiitted  no  particular  offence  against  the  United  States.  It  is 
of  no  importance,  for  the  purpose  of  giving  jurisdiction,  on  whom 
or  where  a  piratical  offence  has  been  XK)mmitted.  A  pirate,  who  is 
one  by  the  law  of  nations,  may  be  tried  and  punished  in  any 
country  where  he  may  be  found,  for  he  is  reputed  to  be  out  of 
the  protection  of  all  laws  and  privileges,  (c)  The  statute  of  any 
government  may  declare  an  offence  committed  on  board  its  own 
vessels  to  be  piracy,  and  such  an  offence  wUl  be  punishable  ex- 
clusively by  the  nation  which  passes  the  statute.  But  piracy, 
under  the  law  of  nations,  is  an  offence  against  all  nations,  and 
punishable  by  all.  In  the  case  of  Tlie  United  States  v.  Paimerj  (d) 
it  was  held,  that  the  act  of  Congress  of  1790  was  intended  to 
punish  offences  against  the  United  States,  and  not  offences  against 
the  human  rSrCe ;  an^  that  the  crime  of  robbery,  committed  by  a 

person  who  was  not  a  citizen  of  the  United  States,  on  the 
*187   high  seas,  on  board  of  a  ship  belonging  *  exclusively  to 

subjects  of  a  foreign  state,  was  not  piracy  under  the  act, 
and  was  not  punishable  in  the  courts  of  the  United  States.  The 
offence,  in  such  a  case,  must,  therefore,  be  left  to  be  punished  by 
the  nation  under  whose  flag  the  vessel  sailed,  and  within  whose 
particular  jurisdiction  all  on  board  the  vessel  were.  This  decision 
was  according  to  the  law  and  practice  of  nations ;  for  it  is  a  clear 
and  settled  principle,  that  the  jurisdiction  of  every  nation  extends 
to  its  own  citizens,  on  board  of  its  own  public  and  private  vessels 
at  sea.  (a)  The  case  applied  only  to  the  fact  of  robbery  committed 
at  sea,  on  board  of  a  foreign  vessel,  at  the  time  belonging  ex- 
clusively to  subjects  of  a  foreign  state ;  and.  it  was  not  intended 

the  ienae  of  the  law  of  nations  and  of  the  act  of  Congress,  and  work  a  fbrfeitnre  of  the 
ship,  whether  the  owner  be  or  be  not  innocent  He  is,  in  that  case,  bound  hy  the  acts  of 
the  master.  But  the  oarffo  presents  a  different  consideration,  and  it  is  not  to  be  for- 
feited nnder  the  act  of  Congress  or  the  law  of  nations,  except  in  cases  of  extraordi- 
naty  tnrpitade  and  Tiolence.  In  ordinary  torts  and  injuries  the  law  admits  of  a  com- 
pensation in  damages.  If,  howeyer,  the  owner  of  the  cargo  co-operates  in  the  piratical 
acts,  the  penalty  of  confiscation  is  also  inflicted  on  the  cargo  as  well  as  on  the  ship. 
The  more  strict  rule  is  also  enforced  in  the  case  of  belligerent  rights,  and  the  caigo 
follows  the  fiite  of  the  ship. 

(c)  Bynk.  Q.  J.  Pub.  b.  1,  c.  17 ;  Sir  Leoline  Jenkins's  Works,  toI.  i.  714. 

{d)  8  Wheaton,  610 ;  United  States  j.  Eessler,  1  Bald.  C.  C.  15,  S.  P. 

(a)  Butherforth's  Inst.  b.  2,  c  9;  Mr.  Jefferson's  Letter  to  M.  Genet,  June  17th, 
7d3,  s^pro,  p.  26. 
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to  decide,  that  the  same  offence,  committed  on  board  of  a  yessel 
not  belonging  to  the  subject  of  any  foreign  power,  was  not  piracy. 
The  same  court  afterwards,  in  the  case  of  The  United  Stated  y. 
Klintoeky  {b)  admitted  that  murder  or  robbery,  committed  on  the 
high  seas,  by  persons  on  board  of  a  vessel  not  at  the  time  belong- 
ing to  the  subjects  of  any  foreign  power,  but  in  possession  of  a 
crew  acting  in  defiance  of  all  law,  and  acknowledging  obedience 
to  no  government  or  flag  whatsoever,  fell  within  the  purview  of 
the  act  of  Congress,  and  was  punishable  in  the  courts  of  the 
United  States.  Persons  of  that  description  were  pirates,  and  pro- 
per objects  for  the  penal  code  of  all  nations.  The  act  of  Congress 
did  not  apply  to  offences  committed  against  the  particular  sover- 
eignty of  a  foreign  power ;  or  to  murder  or  robbery  conmiitted  in 
a  vessel,  belonging  at  the  time,  in  fact,  as  well  as  in  right,  to  the 
subject  of  a  foreign  state,  and,  in  virtue  of  such  property,  subject 
at  the  time  to  its  control.  But  it  applied  to  offences  committed 
against  all  nations,  by  persons  who,  by  common  consent,^ 
were  equally  amenable  to  the  laws  of  all  nations.  ^  It  *  188 
was  further  held,  in  the  case  of  The  United  States  v. 
Pirates^  (a)  and  in  the  case  of  The  United  States  v.  Holmes^  (h) 
in  pursuance  of  the  same  principle,  that  the  moment  a  vessel 
assumed  a  piratical  character,  and  was  taken  from  her  officers, 
and  proceeded  on  a  piratical  cruise,  she  lost  all  claim  to  national 
character,  and  the  crew,  whether  citizens  or  foreigners,  were 
equally  punishable,  under  the  act  of  Congress,  for  acts  of  piracy ; 
and  it  would  be  inmiaterial  what  was  the  national  character  of 
the  vessel  befbre  she  assumed  a  piratical  character.  Piracy  is  an 
offence  within  the  criminal  jurisdiction  of  all  nations.  It  is 
against  all  and  punished  by  all ;  and  the  plea  of  autrefois  <u:quitj 
resting  on  a  prosecution  instituted  in  the  courts  of  any  civilized 
state,  would  be  a  good  plea  in  any  other  civilized  state..  As  the 
act  of  Congress  of  1790  declares  every  offence  committed  at  sea 
to  be  piracy,  which  wouM  be  punishable  with  death  if  committed 
on  land,  it  may  be  considered  as  enlarging  the  definition  of  piracy, 
so  as  not  only  to  include  every  offence  which  is  piracy  by  the  law 
of  nations  and  the  act  of  Congress  of  1819,  but  other  offences 
which  were  not  piracy,  until  made  so  by  statute. 


{h)  5  Wheaton,  144.  {b)  Ibid.  412. 

(a)  Ibid.  1S4. 
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Aq  alien,  linger  the  sanction  of  a  national  commission,  cannot 
commit  piracy  while  he  pursues  his  authority.  His  acts  may  be 
hostile,  and  his  nation  responsible  for  them.  They  may  amount 
to  a  lawful  cause  of  war,  but  they  are  never  to  be  regarded  as 
piracy,  (e)  The  Barbary  powers,  notwithstanding  some  doubts 
which  formerly  existed,  are  now,  and  for  a  century  past  have  been, 
regarded  as  lawM  powers,  and  not  pirates.  They  have  all  the 
inngtUa  of  regular,  independent  governments,  and  are  competent 
to  maintain  the  European  relations  of  peace  and  war.  Cicero, 
.  and,  after  him,  Grotius,  define  a  regular  enemy  to  be  a  power 

which  hath  the  elements  or  constituents  of  a  nation,  such 
*  189    *  as  a  government,  a  code  of  laws,  a  national  treasury,  the 

consent  and  agreement  of  the  citizens,  and  which  pays  a 
regard  to  treaties  of  peace  and  alliance ;  (a)  and  all  these  things, 
says  Bynkershoek,  (b)  are  to  be  foimd  among  the  states  of  Bar- 
bary. In  some  respects  their  laws  of  war  have  retained  the 
barbarity  of  the  Middle  Ages,  for  they  levy  tribute  or  contribu- 
tions on  all  such  Christian  powers  as  are  not  able  to  protect  tiieir 
commerce  by  force ;  and  they  also  make  slaves  of  their  prisoners, 
and  require  a  heavy  ransom  for  their  redemption.  But  this,  Byn- 
kershoek insists,  is  conformable  to  the  strict  laws  of  war ;  and  the 
nations  of  Europe  who  carried  on  war  with  tiie  Barbary  states, 
such  as  Spain,  Naples,- Holland,  <fec.,  have  heretofore  exercised  the 
same  mle  of  ancient  warfare,  upon  the  principle  of  retaliation. 
When  Lord  Exmouth,  in  1816,  attacked  Algiers,  and  compelled 

(e)  Martens's  Essay  on  Privateen,  translated  by  Horne,  p.  42 ;  Manning's  Conun. 
pp.  Il2,  lis.  States  generally  prohibit  their  subjects  from  taking  letters  of  maique 
from  a  foreign  power,  without  the  permission  of  their  sovereign;  and  treaties  are 
numerous  in  which  the  contracting  parties  stipulate,  that  if  the  subjects  of  either 
party  take  letters  of  marque  from  the  enemies  of  the  other,  they  shall  be  treated  as 
pirates. 

(a)  Cic' Philip.  4,  c.  6;  Grotius,  b.  d,  c.  3,  sec.  1. 

(6)  Q.  J.  Pub.  b.  1,  c.  17.  A  state,  in  the  meaning  of  public  law,  is  a  completo 
or  self-sufficient  body  of  persons,  united  together  in  one  community,  for  the  defence 
of  their  rights,  and  to  do  right  to  foreigners.  A  state  has  its  afiaars  and  interests ;  it 
deliberates,  and  becomes  a  moral  person,  haying  an  understanding  and  will,  and  is 
susceptible  of  obligations  and  laws.  Grotius,  b.  I,  c.  1,  sec.  14;  Ibid.  b.  3,  c.  3,  sec. 
2;  Burlamaqui,  vol.  ii.  part  1,  c.  4,  sec.  9;  Vattel,  b.  1,  c.  1.  ItespubUca  est  catus 
mukitudims,  Juris  consensu  et  tdilitatis  oommunione  aodatus.  Cic.  de  Bcpub.  lib.  I,  sec. 
25.  Ths  State  is  founded  on  the  relations  of  right.  Protection  is  its  aim  and  object, 
and  that  protection  is  but  another  word  for  justice,  or  the  obtaining  and  granting  to 
every  one  his  due.  La  Justice  constitu^,  c'est  Tdtat.  Cousin ;  lieber's  Political 
Ethics,  vol.  i. 
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{he  Dej  to  terms  of  peace,  he  compelled  him  also  .to  stipulate,  ih«t, 
in  the  event  of  futore  wars  with  any  Eurq)eaa  power,  no  Christian 
prisoners  of  war  should  be  consigned  to  slavery,  but  they  should  be 
treated  with  all  humanity  as  prisoners  of  war,  until  regularly  ex- 
changed, according  to  the  European  practice :  and  at  the  termi- 
nation of  hostilities,  the  prisoners  should  be  restored  without 
ransom.  By  that  treaty  of  peace  upwards  of  1,000  prisoners 
belonging  to  Italy,  Spain,  Portugal,  Holland,  and  Greece  were 
released  from  galling  slavery,  and  in  which  part  of  them 
had  subsisted  for  thirty-five  years.  This  stipulation  *in  *190 
&vor  of  general  humanity  deserves  some  portion  of  that 
exalted  eulogy  bestowed  by  Montesquieu  (a)  on  the  treaty  4nade 
by  Gtelon,  king  of  Syracuse,  with  the  Carthaginians.  It  would 
haye  been  still  more  worthy  of  a  comparison,  if  it  had  not  left 
color  for  the  construction,  that  the  renunciation,  by  the  Dey  of 
Algiers,  of  the  practice  of  condemning  Cluislian  prisoners  of  war 
to  slavery,  was  to  be  confined  to  the  "  event  of  future  wars  with 
any  European  power " ;  and  if  a  great  Christian  power  on  this 
side  of  the  Atlantic,  whose  presence  and  whose  trade  are  con- 
stantly seen  and  felt  in  the  Mediterranean  had  not  seemed  to  have 
been  entirely  forgotten,  (b) 

But  notwithstanding  Bynkershoek  had  insisted,  near  a  century 
ago,  that  captures  by  the  Barbary  powers  worked  a  change  of 
properly  by  the  laws  of  war,  in  like  manner  as  captures  made  by 
regular  powers,  yet,  in  a  case  in  the  English  admiralty  so  late  as 
1801,  (<?)  it  was  contended  that  Ae  capture  and  sale  of  an  English 
ship  by  Algerines,  was  an  invalid  and  tmlawfiil  conversion  of  the 
property,  on  the  ground  of  being  a  piratical  seizure.  It  was,  how- 
ever, decided  that  the  African  states  had  long  acquired  the  char- 
acter of  established  governments,  and  that  though  their  notions  of 
justice  dififer  from  those  entertained  by  the  Christian  powers,  their 
public  acts  could  not  be  called  in  question  ;  and  a  derivative  title 
founded  on  an  Algerine  capture,  and  matured  by  a  confiscation  in 
their  way^  was  good  against  the  original  owner.  In  the  time  of 
Richard  I.,  when  the  laws  of  Oleron  were  compiled,-  all  infidels 
were,  by  that  code,(c2)  regarded  as  pirates,  and  their  property 

(a)  Esprit  des  Lois,  b.  10,  c.  5. 

(6)  Dedarmtion  of  the  Dejr  of  Algiers,  made  with  Lord  Ezmoath  Aagxist  S6tfa, 
1816.    Annual  Register  for  1816,  app.  to  Chronicle,  p.  288. 
(e)  The  Helena,  4  Bob.  Adm.  3.  ifi)  Sec.  45. 
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liable  to  seizure  wherever  found.    It  was  a  notion,  at  that  time, 
that  such  persons  could  not  have  any  fellowship  or  communion 

with  Christians. 
*  191  *  In  a  case  which  occurred  in  1675,  Sir  Leoline  Jenkins 
held,  that  the  commander  of  a  privateer  re^arly  commis- 
sioned, was  liable  to  be  treated  as  a  pirate,  if  he  exceeded  Ihe  bounds 
of  his  commission.  Bjnkershoek  justly  opposes  this  dangerous 
opinion ;  (a)  and  the  true  rule  undoubtedly  is,  that  the  vessel 
must  have  lost  its  national,  and  assumed  a  piratical  character, 
before  jurisdiction  over  it,  to  that  extent,  could  be  exercised. 

If  a  natural-bom  subject  was  to  take  prizes  belonging  to  his 
native  country,  in  pursuance  of  a  foreign  commission,  he  would, 
on  general  principles,  be  protected  by  his  commission  from  the 
charge  of  piracy.  But  to  prevent  the  mischief  of  such  conduct, 
the  United  States  have  followed  the  provisions  of  the  Eng- 
lish statute  of  11  &  12  Wm.  m.  c.  7,  and  the  general  practice 
of  other  nations,  (5)  and  have,  by  the  act  of  Congress  of  April  80, 
1790,  sec.  9,  declared,  that  if  any  citizen  should  commit  any 
act  of  hostility  against  the  United  States,  or  any  citizen  thereof, 
upon  the  high  seas,  under  color  of  any  commission  from  any  for- 
eign prince  or  state,  or  on  pretence  of  authority  from  any  person, 
such  offender  shall  be  adjudged  to  be  a  pirate,  felon,  and  robber, 
and,  on  being  thereof  convicted,  shall  suffer  death.  The  act  of 
Congress  not  only  authorizes  a  capture,  but  a  condemnation  in  the 
courts  of  the  United  States,  for  all  piratical  aggressions  by  foreign 
vessels ;  and  whatever  may  be  the  responsibUity  incurred  by  tlie 
nation  to  foreign  powers,  in  executing  such  laws,  there  can  be  no 
doubt  that  courts  of  justice  are  bound  to  obey  and  administer 
them.  All  such  hostile  and  criminal  aggressions  on  the  high 
seas,  imder  the  flag  of  any  power,  render  property  taken  in  ddieto 
subject  to  confiscation  by  the  law  of  nations,  (c) 

(4.)  The  African  slave-trade  is  an  offence  against  the  mimi- 
cipal  laws  of  most  nations  in  Europe,  and  it  is  declared 

BlaTe-tnidA. 

to  be  piracy  by  the  statute  laws  of  England  and  the 

♦192    ♦United  States.     Whether  it  is  to  be  considered  as  an 

o£fence  against  the  law  of  nations,  independent  of  compact, 

has  been  a  grave  question,  much  litigated  in  the  courts  charged 


(a)  Q.  J.  Pub.  b.  1,  c.  17. 

(6)  See  supra,  p.  100.  (c)  Stoiy  J.,  11  Wheaton,  89-41. 
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with  the  admmistration  of  public  law ;  and  it  will  be  useful  to 
take  a  shott  view  of  the  progress  and  present  state  of  the  sense 
and  practice  of  nations  on  this  subject. 

Personal  slavery,  arising  out  of  forcible  captivity,  has  existed  in 
every  age  of  the  world,  and  among  the  most  refined  and  civilized 
people.  The  possession  of  persons  so  acquired  has  been  invested 
with  the  character  of  property.  Captives  in  war  were  sold  as 
slaves  by  Oreek  and  Roman  commanders.  The  slave-trade  was  a 
regular  branch  of  conmierce  among  the  ancients;  and  a  great 
object  of  Athenian  traffic  with  the  Greek  settlements  on  the  Eux- 
ine,  was  procuring  slaves  from  the  barbarians  for  the  Greek  mar- 
ket, (a)  In  modem  times,  treaties  have  been  framed,  and  national 
monopolies  sought,  to  fietcUitate  and  extend  commerce  in  this  spe- 
cies of  property,  (b)  It  has  been  interwoven  in  the  municipal 
institutions  of  all  the  European  colonies  in  America,  and  with  the 
approbation  and  sanction  of  the  parent  states.  It  forms  to  this 
day  the  foundation  of  large  masses  of  property  in  the  southern 
parts  of  the  United  States.  But,  for  half  a  century  past,  the 
African  slave-trade  began  to  awaken  a  spirit  of  remorse  and  sym- 
pathy in  the  breasts  of  men,  and  a  conviction  that  the  traffic  was 
repugnant  to  the  principles  of  Christian  duty,  and  the  maxims  of 
justice  and  humanity. 

Montesquieu,  who  has  disclosed  so  many  admirable  truths  and 


(a)  Mitfbrd'B  Hist.  toI.  It.  p.  236.  Cattle  and  dares  constituted  the  principal  riches 
of  tiie  early  ages  of  Qreeoe.  The  Byzantines,  says  Polybias,  (General  History,  b.  4, 
c  5^)  supplied,  from  the  Pontus,  the  Greeks  with  honey,  wax,  salted  meats,  leather, 
and  great  numbers  of  very  aervicetMe  doves.  It  is  mentioned  in  Scripture,  that  the 
Tyrians  traded  with  the  Caucasian  provinces  for  slaves:  "Javan,  Tubal,  and  Me- 
shech  traded  the  persons  of  men  and  vessels  of  brass  in  thy  market " ;  Ezek.  xxvii. 
13 ;  and  that  they  stole  the  children  of  the  Jews,  and  sold  them  as  slaves  to  the 
Greeks.  Joel  iii.  6.  So  the  Carthag:iniaas  exchanged  black  slaves  from  the  interior 
of  Africa,  in  their  commerce  and  barter  with  the  cities  of  Italy  and  Greece.  The 
great  extent  of  the  slave-trade,  which  was  carried  on  by  the  polished  nations  of  an- 
tiiiiiitf  settled  on  the  coasts  of  the  Mediterranean,  with  Central  Africa,  by  means  of 
tanenau,  appears  from  Heeren,  in  his  Historical  Researches,  vol.  i.,  on  the  land  trade 
of  the  Carthaginians. 

(&)  By  the  Assiento  Trea^  of  March  26th,  1713,  between  Great  Britain  and  Spain, 
the  latter  power  granted  to  the  English  South  Sea  Company,  for  thirty  years,  the 
right  of  supplying  the  Spanish  colonies  in  America  with  negro  slaves,  at  the  rate  of 
4,800  annually.  This  Assiento  contract  was  explained  and  confirmed  by  a  convention 
between  England  and  Spain,  in  May,  1716.  A  similar  contract  had  been  previously 
agreed  on  by  Spain  with  the  Royal  Guinea  Company  settled  in  France.  Jenkins's 
Collection  of  Treaties,  London,  1775,  vol.  i.  375,  vol.  ii.  179. 
tOl.  I.  17 
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80  mucli  profound  reflectiott,  in  his  Spirit  of  Laws,  not  only  con- 
demned all  slavery  as  useless  and  unjust,  but  he  animadrerted 
upon  the  African  slave-trade  by  the  most  pungent  reproaches.  Tt 
vas  impossible,  he  observed,  that  we  could  admit  the  negroes  to 

be  human  beings,  because  if  we  were  onoe  to  admit  them  to 
*  198    be  men,  we  should  *soon  come  to  believe  that  we  ourselves 

were  not  Christians.  Why  has  it  not,  says  he,  entered  into 
the  heads  of  European  princes  who  make  so  many  useless  conven- 
tions, to  make  one  general  stipulation  in  &vor  of  humanity  ?  (a) 
We  shall  see  presently  that  this  suggestion  was,  in  some  degree, 
carried  into  practice  by  a  modem  European  congress* 

The  Constitution  of  the  United  States  laid  the  foundation  of  a 
series  of  provisions,  to  put  a  final  stop  to  the  progress  of  this  great 
moral  pestilence,  by  admitting  a  power  in  Congress  to  prohibit  liie 
importation  of  slaves  c^ier  the  expiration  of  the  year  1807.  The 
Constitution  evidently  looked  forward  to  the  year  1808  as  tiie  com- 
mencement of  an  epoch  in  the  history  of  human  improvement. 
Prior  to  that  time  Congress  did  all  on  this  subject  that  it  was 
within  their  competence  to  do.(i)  By  the  acts  of  March  22d, 
1794,  and  May  10th,  1800,  the  citizens  of  the  United  States,  and 
residents  within  them,  were  prohibited  from  engaging  in  the  trans- 
portation of  slaves  from  the  United  States  to  any  foreign  {dace  or 
country,  or  from  one  foreign  country  or  place  to  another,  for  the 
purpose  of  traffic.^  These  provisions  prohibited  our  citizens  from 
all  concern  in  the  slave-trade,  with  tlie  exception  of  direct  impor- 
tation into  the  United  States ;  and  the  most  prompt  and  early  steps 
were  taken,  within  the  limits  of  the  Constitution,  to  interdict  also 
that  part  of  the  traffic.    By  the  act  of  2d  March,  1807,  it  was  pro- 

(a)  L'Esprit  dee  Lois,  lir.  16,  c  5. 

(6)  The  Continental  Congresa,  which  astembled  at  Philadelphia  in  1774,  gave  the 
first  general  and  authoritatiye  condemnation  of  the  daTe-trade,  by  the  resolntion  not  to 
import  or  pnrchara  any  slave  imported  after  the  first  day  of  Deoember,  in  that  year, 
and  wholly  to  discontinne  the  tmde.  Journals  of  Congress,  vol.  i.  p.  32.  The  oonTSD- 
tion  of  delegates  of  ihe  people  of  Vuginia,  and  the  provincial  oongiess  of  North  Caio* 
Una,  had  anticipated  this  measure ;  for  in  August  preceding  they  resolved  to  disoon- 
tinue  the  importation  of  slaves.  Pitkin's  History,  vol.  i.  App.  note  16 ;  Jones's  Defence 
of  the  Revolutionary  History  of  North  Carolina,  p.  145. 

^  A  ship  which  is  employed  in  the  service  of  slavers  is  engaged  in  the  transportation 
of  slaves,  within  the  meaning  of  the  act  of  1800,  though  no  slaves  are  taken  on  board. 
The  Porpoise,  2  Curtis  C.  C.  907 ;  see,  too.  United  States  v.  Schooner  Catharine,  2 
Paine  C.  C.  721 
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hibitedy  under  severe  penalties,  fo  import  slaves  into  the  United 
States  after  flie  1st  January,  1808 ;  and,  on  the  20th  April, 
*  1818,^  the  penalties  and  punishments  were  increased,  and  *  194 
the  prohibition  extended  not  only  to  importation,  but  gen- 
erally s^ainst  any  citizens  of  the  United  States  being  concerned  in 
the  slavo-trade.  It  has  been  decided,  (a)  that  these  statute  prohi- 
bittoDS  extend  as  well  to  carrying  slaves  on  freight,  as  to  cases 
where  they  were  the  property  of  American  citizens,  and  to  carry- 
ing them  fi*om  one  port  to  another  of  the  same  f(»reign  empire,  as 
well  as  from  one  foreign  country  to  another.  The  object  was  to 
prevent,  on  the  part  of  our  citizens,  all  concern  whatever  in  such 
a  trade. 

The  act  of  March  8d,  1819,  went  a  step  ftirther,  and  authorized 
national  armed  vessels  to  be  sent  to  the  coast  of  Africa  to  stop  the 
slave-trade  so  far  as  citizens  or  residents  of  the  United  States  were 
engaged  in  that  trade ;  and  their  vessels  and  effects  were  made  lia- 
Ue  to  seizure  and  confiscation.  The  act  of  16tii  May,  1820,(6) 
went  still  further,  and  declared,  that  if  any  citizen  of  the  United 
States,  being  of  the  crew  of  any  foreign  vessel  engaged  in  tiie  slave- 
trade,  or  any  person  whatever,  being  of  the  crew  of  any  vessel 
owned  in  whole  or  in  part,  or  navigated  for  or  on  behalf  of  any 
citizen  of  the  United  States,  should  land  on  any  foreign  shore,  and 
seize  any  negro  or  mulatto,  not  held  to  service  or  labor  by  the  laws 
of  either  of  the  States  or  Territories  of  the  United  States,  with 
intent  to  make  him  a  slave ;  or  should  decoy,  or  forcibly  bring  or 
receive  such  person  on  board  such  vessel  with  like  intent ;  or  should 
forcibly  confine  or  detain  on  board  any  negro  or  mulatto,  not  law- 
fully held  to  service,  with  intent  to  make  him  a  slave ;  or  should, 
on  board  any  such  vessel,  offer  to  sell  as  a  slave  any  negro  or  mu- 
latto, not  held  to  service  as  aforesaid ;  or  should,  on  the  high  seas, 
or  on  any  tide  water,  transfer  or  deliver  over,  to  any  other  vessel, 
any  such  negro  or  -mulatto,  with  intent  to  make  him  a  slave,  or 
should  deliver  on  shore,  from,  on  board  any  such  vessel,  any  negro 

(a)  The  Merino,  9  Wheaton,  391.  The  declarations  of  the  master  connected  with 
his  acts  in  furtherance  of  the  TOjage,  have  been  held  to  be  evidence  on  an  indictment 
against  the  owner  of  the  ship,  under  the  act  of  aoth  April,  ISIS.  United  States  o. 
Gooding,  12  Wheaton,  460. 

(6)  C.  lis,  see.  4,  5. 

1  The  Ohio,  1  Newberry  Adm  409. 
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or  mulatto,  with  like  intent,  such  citizen  or  person  should  be  ad- 
judged a  pirate,  and,  on  conviction,  should  suffer  death.^ 

It  is  to  be  observed,  that  the  statute  operates  only  where  our 
municipal  jurisdiction  might  be  applied,  consistenly  with  th6  gen- 
eral theory  of  public  law,  to  the  persons  of  our  citizens,  or  to  for- 
eigners on  board  of  American  vessels.  Declaring  the  crime 
*195  piracy  does  not  make  it  so,  within  the  *  purview  of  the  law 
of  nations,  if  it  were  not  so  without  the  statute ;  and  the 
legislature  intended  to  legislate  only  where  they  had  a  right  to 
legislate,  over  their  own  citizens  and  vessels.  The  question,  not- 
withstanding these  expressions  in  the  statute,  still  remained  to  be 
discussed  and  settled,  whether  the  African  slave-trade  could  be  ad- 
judged piracy,  or  any  other  crime,  within  the  contemplation  of  the 
code  of  international  law.  It  has  been  attempted,  by  negotiation 
between  this  country  and  Great  Britain,  to  agree  that  both  nations 
shotdd  consider  the  slave-trade  piratical ;  but  the  convention  for 
that  purpose  between  the  two  nations  has  not  as  yet  been  ratified, 
though  the  British  nation  have  carried  their  statute  denimciation 
of  the  trade  as  &r  as  the  law  of  the  United  States,  (a) 

(a)  All  these  acts  of  Congress  apply  exdasively  to  external  oommerce  in  daves. 
The  intemcd  oommeree  within  the  United  States  in  slaTes  is  left  to  the  control  and  discre- 
tion of  the  State  governments ;  and  the  Northern  States,  which  hare  abolished  slavery, 
admit  of  no  internal  commerce  in  slaves  within  their  respective  States.  It  is  not  so  in 
the  slaveholding  States.  Some  of  them  permit  a  traffic  in  slaves  as  between  citizens 
of  different  States ;  but  in  Maryland,  as  early  as  1796,  it  was  declared  by  law  to  be  m- 
lawful  to  import  or  bring  into  the  State,  by  land  or  water,  any  slave  for  sale  or  to  re- 
side within  the  State ;  and  every  slave  brought  in  contrary  to  the  statute  was  declared 
to  be  free.  And  in  the  constitution  of  fiCssissippi  of  1833,  the  introduction  of  slaves 
into  the  State  as  merchandise,  or  for  sale,  was  prohibited,  though  actual  settlers  were 
allowed  until  1845  to  purchase  slaves  from  any  State  in  the  Union,  and  bring  them 
into  that  State  for  their  individual  use.^ 

*  As  to  what  acts  and  participation  will  warrant  a  conviction  under  this  act,  see  the 
case  of  the  United  States  v.  Libby,  1  Wood.  &  Minot,  221,  where  the  subject  is  discussed 
by  Mr.  Justice  Woodbury.  See  also  United  States  v.  Battiste,  2  Sumner,  240.  In  tho 
case  of  The  United  States  v.  Corrie,  Judge  Magrath,  the  learned  U.  S.  District  Judge 
for  the  District  of  South  Carolina,  in  an  able  and  luminous  argument,  held,  that  the 
act  of  1820  is  not  any  part  of  the  laws  of  the  United  States  passed  for  the  suppression 
of  the  slave-trade,  but  relates  to  the  specific  offences  which  it  enumerates,  and  that  these 
specific  ofiences  have  not  been  and  are  not  to  be  confounded  with  the  slave-trade,  and 
that  the  slave-trade  is  not  declared  piracy  by  this  act.  See  the  Opinion  published  in 
pamphlet  form  at  Charleston  in  1860. 

^  By  an  act  to  suppress  the  slave-trade  in  the  District  of  Columbia,  passed  Sept  20, 
1850,  it  is  made  unlawful  to  bring  any  slave  within  the  District  for  the  puxpose  of  being 
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The  first  British  statute  that  declared  the  slave-trade  unlawful 
was  in  March,  1807.  (b)  This  was  a  great  triumph  of  British  jus- 
tice. It  was  called  for  by  the  sense  of  the  nation,  which  had  be- 
come deeply  convinced  of  the  impolicy  and  injustice  of  the  slave- 
trade  ;  and  by  the  subsequent  statute  of  51  Geo.  III.  the  trade  was 
declared  to  be  contrary  to  the  principles  of  justice,  humanity,  and 
sound  policy ;  and  lastly,  by  the  act  of  Parliament  of  81st  March, 
1824,  the  trade  is  declared  to  be  piracy.  (^)  England  is  thus, 
equally  with  the  United  States,  honestly  and  zealously  engaged  in 
promoting  the  universal  abolition  of  the  trade,  and  in  holding  out 
to  the  world  her  sense  of  its  extreme  criminality.  Almost  every 
maritime  nation  in  Europe  has  deliberately  and  solemnly,  either 
by  legislative  acts,  or  by  treaties  and  other  formal  engagements, 
acknowledged  the  injustice  and  inhumanity  of  the  trade,  and 
pledged  itself  to  promote  its  abolition.  By  the  treaty  of  Paris  of 
the  30th  May,  1814,  between  Great  Britain  and  France,  Louis 
XYin.  agreed  that  the  traffic  was  repugnant  to  the  principles  of 
natural  justice,  and  he  engaged  to  unite  his  efforts  at  the  en- 
suing congress,  to  induce  all  the  powers  of  Christendom  *  to  *  196 
decree  the  abolition  of  the  trade,  and  that  it  should  cease 
definitively,  on  the  part  of  the  French  government,  in  the  course  of 
five  years.  The  ministers  of  the  eight  principal  European  powers, 
who  met  in  congress  at  Vienna,  on  the  8th  February,  1815,  sol- 
emnly declared,  in  the  face  of  Europe  and  the  world,  that  the  Af- 
rican slave-trade  had  been  regarded,  by  just  and  enlightened  men, 
in  all  ages,  as  repugnant  to  the  principles  of  humanity  and  of  uni- 
versal morality,  and  that  the  public  voice  in  all  civilized  coimtries 
demanded  that  it  should  be  suppressed;  and  that  the  universal 
abolition  of  it  was  conformable  to  the  spirit  of  the  age  and  the 
generous  principles  of  the  allied  powers.      In  March,  1816,  the 

(b)  Stat  47  Geo.  IIL  Denmark  abolished,  in  1792,  the  foreign  slaye-trade,  and  the 
importation  of  slareB  into  her  colonieB,  though  the  prohibitions  were  not  to  take  effect 
nntil  1804.    Wheaton's  Inqniiy  into  the  Right  of  Search,  1842. 

(c)  Stat  5  Geo.  IV.  c.  118.  The  statute  of  8  and  4  Wm.  IV.  c.  73,  for  the  extinc- 
tion of  slareij,  has  some  new  and  important  penal  provisions  respecting  the  dealing  in 
slaves  on  the  high  seas,  or  any  traffic  in  them ;  and  the  statute  of  1  Vict  c  91,  as  well 
as  the  preceding  statute,  repeated  the  declaration,  that  British  subjects  eoncemed  in 
tile  slave-trade  should  be  adjudged  pirates,  and  punishable  accordingly. 

sold;  and  slaves  so  brought  in  become  free.  And  bj  act  of  Congress  April  16, 1862, 
ch.  54,  i  1,  slavciy  in  the  District  of  Columbia  was  abolished.  And  by  act  of 
Congress  July  2, 1864,  ch.  210,  §  9,  the  coastwise  slave-trade  is  forever  prohibited. 

17* 
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Emperor  Napoleon  decreed  ttiat  the  slave-txade  should  be  abolished ; 
but  this  effort  of  ephemeral  power  was  afterwards  held  to  be  null 
and  void,  as  being  the  act  of  an  usurper ;  and  in  July  following, 
Louis  XYni.  gave  directions  that  this  odious  and  wicked  traffic 
should  from  that  jn^sent  time  cease.  The  first  French  decree, 
however,  that  was  made  public,  abolishing  the  trade,  was  of  the 
date  of  the  8th  January,  1817,  and  that  was  only  a  partial  and 
modified  decree,  (a)    In  December,  1817,  the  Spanish  government 

(a)  By  the  CQnveatioii  between  Great  Britain  and  Franco,  of  the  80th  November, 
1841,  the  mutual  right  of  search  was  allowed  on  board  the  vessels  of  each  of  the 
two  nations,  within  certain  specified  waters,  i.  e.  along  the  western  coast  of  Africa 
from  Cape  Yerd,  or  15  dag.  N.  Lat  to  10  degrees  S.  of  the  equator,  —  all  around  the 
island  of  Madi^ascar  to  the  extent  of  SO  leagues  from  the  island,  —  to  the  same  dis- 
tance from  the  coasts  of  Brazil,  and  from  the  coasts  of  the  islands  of  Cuba  and  Porto 
Rioo.  The  right  of  searching  merchant  vessels  to  be  confined  to  ships  of  war,  under 
special  anthori^  from  eadi  of  the  two  governments,  and  never  to  bo  exercised  upon 
the  ships  of  war  of  either  nation.  The  United  States  have  refused  to  become  a  party 
to  any  convention  authorizing  the  mutual  right  of  search,  and  France  afterwards  re- 
fused to  ratify  the  treaty  of  1841,  conceding  the  mutual  right  of  search.  Vide  supra, 
p.  153.  The  efforts  and  the  failure  of  the  efibrts  to  sanction  the  mutual  right  of 
search,  in  respect  to  the  slave-trade,  form  an  instructive  item  in  modem  diplomatic 
history.  In  1818,  the  British  government  proposed  to  France  the  mutual  right  of 
search  of  merchant  vessels  on  the  high  seas,  with  a  view  to  the  more  effectual  sup- 
pression of  the  slave-trade,  and  which  had  been  conceded  by  Spain,  Portugal,  and  the 
Netherlands.  The  piopoeition  was  at  the  same  time  made  to  the  United  States,  and 
rejected  by  both  powers.  In  Novoooiber  of  that  year,  the  British  government  proposed 
to  the  Congress  of  the  five  great  powers,  at  Aix-la-Chapelle,  the  following  proposi- 
tions :  (1.)  The  mutual  right  of  search  of  merchant  vessela  engaged  in  the  slave-trade ; 
(2.)  The  declaration  thai  the  slave-trade  was  piracy,  under  the  law  of  nations.  Both  / 
propositionf  were  rejected  on  the  part  of  France,  Austria,  Prussia,  and  Russia.  The 
propositions  were  renewed  at  the  Congress  at  Verona,  in  1822,  but  without  success. 
Afterwards,  in  1841,  the  mutual  right  of  search  was  conceded  by  the  northern  Euro- 
pean powers,  parties  to  the  Quintuple  Treaty,  as  see  supra,  p.  153.  Though  the  gov- 
ernment of  the  United  States  has  uniformly  objected  to  the  admission  of  the  right  of 
visitation  and  search,  in  time  of  peace,  even  in  respect  to  the  African  slave-trade,  yet 
they  agreed,  in  furtherance  of  efficient  measures  for  its  suppression,  by  the  treaty  of 
Washington,  in  1842,  with  Great  Britain,  that  each  party  should  "  prepare,  equip,  and 
maintain  in  service,  on  the  coast  of  Africa^  a  sufficient  and  adequate  squadron,  or 
naval  force  of  vessels,  of  suitable  numbers  and  descriptions,  to  carry,  in  all,  not  less 
than  eighty  guns,  to  enforce,  separately  and  respectively,  the  laws,  rights,  and  obliga- 
tions of  each  of  the  two  countries,  for  the  suppression  of  the  slave-trade,  —  the  said 
squadrons  to  be  independent  of  each  other ;  but  the  two  governments  stipulating, 
nevertheless,  to  give  such  orders  to  the  officers  commanding  dieir  respective  forces  as 
shall  enable  them  most  efiectually  to  act  in  concert  and  co-operation,  upon  mutual 
considerations,  as  exigencies  may  arise."  ^ 

^  The  treaty  between  the  United  States  and  Great  Britain  of  April  7, 1662,  for  te 
suppression  of  the  slave-trade  establishes  a  mutual  right  of  search,  under  earelidly 
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prohibited  the  purchase  of  slaves  on  any  part  of  the  coast  of  Africa, 
after  the  Slst  of  May,  1820 ;  and  this  was  in  pursuance  of  the 
treaty  between  Great  Britain  and  Spain  of  the  23d  September, 
181T,  made  for  the  abolition  of  the  slave-trade  immediately  north 
of  the  equator,  and  entirely  after  1820.  In  January,  1818,  the 
Portuguese  government  made  the  like  prohibition  as  to  the  purchase 
of  slaves  on  any  part  of  the  coast  of  Africa  north  of  the  equator. 
In  1821,  there  was  not  a  flag  of  any  European  state  whiqh  could 
legally  cover  this  traffic,  to  the  north  of  the  equator ;  and  yet,  in 
1825,  the  importation  of  slaves  covertly  continued,  if  it  was  not 
openly  countenanced,  from  the  Bio  de  la  Plata  to  the  Amazon, 
and  through  the  whole  American  Archipelago.  (() 

(6)  Report  of  a  Committee  of  tlie  House  of  HepresentatiTes  of  the  tTnited  States, 
Febmaiy  16th,  I8S5.  See,  also,  the  Quarterly  Beview,  No.  68  and  No.  89,  pp.  248  - 
246 ;  AliBon'fl  History  of  Europe,  toI.  tI.  pp.  128, 139,  and  the  English  parliamentary 
discussions  and  documents.  It  appears  diat  the  African  slave-trade  was  carried  on 
to  an  enormous  extent  down  to  the  year  1899.  The  trade  was  principally  between 
Africa,  and  Brazil  and  Cuba.  In  1828,  45,000  African  slaves  were  imported  into  the 
city  of  Rio  Janeiro.  But  by  a  convention  between  England  and  Bmail,  in  1826,  it 
was  made  piratical  ibr  the  subjects  of  Brazil  to  be  engaged  in  the  trade  after  the  year 
1830 ;  and  it  is  understood  that  the  government  of  Brazil,  in  1831,  not  only  put  a  stop 
by  law  to  the  importation  of  slaves,  but  declared  that  all  slaves  thereafter  imported 
should  be  free,  and  imposed  a  heavy  assessment  on  the  importers,  and  provided  for 
the  transportation  of  sudi  negroes  back  to  Africa.  In  the  treaty  concluded  10th  Sep- 
tember, 1822,  between  Great  Britain  and  the  Imann  of  Muscat,  the  latter  agreed  to 
abolish  the  foreign  slave-trade  forever  in  his  dominions.  So,  by  the  treaty  of  the  23d 
of  October,  1817,  between  Great  Britain  and  Radama,  king  of  Madagascar,  it  was 
agreed  that  there  should  be,  throughout  aA  the  dominions  of  the  king  of  Madngascar, 
an  entire  cessation  of  the  sale  or  transfer  of  slaves.  And  in  the  treaty  of  commerce 
and  navigation  between  Great  Britain  and  the  United  Provinces  of  Rio  de  la  Plata, 
February  2d,  1825,  it  was  agreed  by  the  latter  to  prohibit  all  persooft  subject  to  its 
jurisdiction,  by  the  most  solemn  laws,  from  taking  any  share  in  the  slare-trade;  aiad 
yet  it  was  stated  by  high  authori^  in  the  British  parliament.  May,  1838,  as  a  matter 
of  fact,  and  agreed  to  afterwards  in  an  address  to  the  Queen,  that  notwithstanding  all 
the  cflbrts  of  Great  Britain  to  put  down  the  slave-trade,  it  still  continued,  little  dimin- 
ished in  extent,  and  much  aggravated  in  horror.  Portugal  was  the  principal  ofiender. 
What  was  once  a  legal  had  become  now  a  contraband  traffic.  She  had  systematically 
and  grossly  violated  her  treaty  engagements  on  that  subject.  Sinee  1829,  there  had 
been  153  Portuguese  vessels  seized  as  slavers,  containing  upwards  of  163,000  slaves, 
and  Portugal  had,  since  that  period,  transported  a  million  of  slaves.  This  enormous 
abuse  induced  England,  in  1839,  to  authorize  by  law  the  forcible  examination  and 
search  of  vessels  suspected  to  be  concerned  in  that  trade.  The  Britif^  Minister,  Sir 
Robert  Peel,  stated  in  the  House  of  Cbnmions,  in  July,  1844,  that  Spain  and  Brazil 


guarded  regulations,  intended  on  the  one  hand  to  maintain  the  national  sovereignty 
tminvaded,  and  on  the  other  to  insure  the  effectual  extinction  of  the  traffic  in  slaves. 
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*197  *The  case  of  The  Amedie(a)  was  the  earliest  decision  iu 
English  courts  on  the  great  question  touching  the  legality 
of  the  slave-trade,  on  general  principles  of  international  law.  That 
was  the  case  of  an  American  vessel,  employed  in  carrying  slaves 
from  the  coast  of  Africa  to  a  Spanish  colony.  She  was  captured 
by  an  English  cruiser,  and  the  vessel  and  cargo  were  condenmed 
to  the  captors,  in  a  vice-admiralty  court  in  the  West  Indies,  and, 
on  appeal  to  the  Court  of  Appeals  in  England,  the  judgment  was 
affirmed.  Sir  Wm.  Grant,  who  pronoimced  the  opinion  of  the 
court,  observed  that  tlie  slave-trade,  being  abolished  by  both  Eng- 
land and  the  United  States,  the  court  was  authorized  to  assert, 
that  the  trade,  abstractly  speakingj  could  not  have  a  legitimate 
existence,  and  was,  jmma/ac^te,  illegal  upon  principles  of  universal 
law.  The  claimant,  to  entitle  Mm  to  i*estitution,  must  show  affirm- 
atively a  right  of  property  under  the  municipal  laws  of  his  own 
country ;  for,  if  it  be  unprotected  by  his  own  municipal  law,  he 
can  have  no  right  of  property  in  human  beings  carried  as  his  slaves, 
for  such  a  claim  is  contrary  to  the  principles  of  justice  and  human- 
ity. The  Fortunaj{b)  was  condemned  on  the  authority  of  The 
Amedie,  and  the  same  opinion  was  again  affirmed.  But  in 
*198  the  subsequent  *case  of  The  Diana,{a)  the  doctrine  was 
not  carried  so  far  by  Lord  Stowell,  as  to  hold  the  trade  it- 
self to  be  piracy,  or  a  crime  against  the  law  of  nations.  A  Swed- 
ish vessel  was  taken  by  a  British  cruiser  on  the  coast  of  Africa, 
eng^ed  in  carrying  slaves  from  Africa  to  a  Swedish  island  in  the 
West  Indies,  and  she  was  restored  to  the  owner,  on  the  ground 
that  Sweden  had  not  then  prohibited  the  trade,  and  had  tolerated 
it  in  practice.  England  had  abolished  the  trade  as  imjust  and 
criminal,  but  she  claimed  no  right  of  enforcing  that  prohibition 
against  the  subjects  of  those  states  which  had  not  adopted  the  same 


were  the  two  powers  chargeable  with  the  whole  responsibilitj  of  the  continuance  of 
the  slaye-trade,  and  that  the  island  of  Cuba  was  in  a  precarious,  if  not  a  perilous  posi- 
tion, from  the  settled  determination  of  her  black  population  to  emancipate  themselres ; 
and  it  is  stated,  on  strong  authority,  that  the  English  efibrt  to  put  down  the  slave- 
trade  by  an  armed  force  of  British  cruisers  on  the  coast  of  Africa  has  increased  the 
horrors  of  the  slave-trade,  without  materiallj  diminishing  its  amount.  See  Hill's 
Narrative  of  Fifty  Days  on  Board  a  Slave-Ship,  Sir  F.  Buxton  on  African  Slave- 
Trade,  and  the  other  documents  referred  to  and  discussed  in  Westminster  Review  ftn 
June,  1844,  p.  446,  &c. 

(a)  1  Acton  Adm.  840.  (a)  1  I>od.  Adm.  95. 

(6)  1  Dod.  Adm.  81. 
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opinion ;  and  England  did  not  mean  to  set  herself  up  as  the  legis- 
lator, and  eu9to9  momm,  for  the  whole  world,  or  presume  to  inter- 
fere with  the  conmiercial  regulations  of  other  states.  The  princi- 
ple of  the  case  of  The  Amedie  was,  that  where  the  mimicipal  law 
of  the  country  to  which  the  parties  belonged  had  prohibited  the 
trade,  English  tribunals  would  hold  it  to  be  illegal,  upon  general 
principles  of  justice  and  humanity,  but  they  would  respect  the 
property  of  persons  engaged  in  it  under  the  sanction  of  the  laws 
of  their  own  country. 

The  doctrine  of  these  cases  is,  that  the  slave-trade,  abstractly 
speaking,  is  immoral  and  uiyjust,  and  it  is  illegal,  when  declared 
so  by  treaty  or  municipal  law ;  but  that  it  is  not  piratical  or  illegal 
by  the  common  law  of  nations,  because,  if  it  were  so,  every  claim 
founded  on  the  trade  would  at  once  be  rejected  everywhere  and  in 
every  court,  on  that  groimd  alone.^ 

The  whole  subject  underwent  fiirther,  and  a  most  f\ill,  elaborate, 
and  profound  discussion,  in  the  case  of  the  Le  Louis,  (b)  A  French 
vessel,  owned  and  documented  as  a  French  vessel,  was  captured  by 
a  British  armed  force  on  the  coast  of  AMca,  after  resistance  made 
to  a  demand  to  visit  and  search.  She  was  carried  into  Sierra 
Leone,  and  condemned  by  a  court  of  vice-admiralty,  for 
being  concerned  *  in  the  slave-trade,  contrary  to  the  *  199 
French  law.  On  appeal  to  the  British  high  court  of 
admiralty,  the  question  respecting  the  legality  of  the  capture 
and  condemnation  was  argued,  and  it  was  judicially  decided,  that 
the  right  of  visitation  and  search,  on  the  high  seas,  did  not  exist 
in  time  of  peace.  If  it  belonged  to  one  nation,  it  equally  belonged 
to  all,  and  would  lead  to  gigantic  mischief,  and  universal  war. 
Other  nations  had  refused  to  accede  to  the  English  proposal  of 
a  reciprocal  right  of  search  in  the  African  seas,  and  it  would 
require  an  express  convention  to  give  the  right  of  search  in  time 
of  peace.  The  slave-trade,  though  unjust,  and  condemned  by  the 
statute  law  of  England,  was  not  piracy,  nor  was  it  a  crime  by 
the  universal  law  of  nations.  To  make  it  piracy,  or  such  a  crime, 
it  must  have  been  so  considered  and  treated  in  practice  by  all 
civilized  states,  or  made  so  by  virtue  of  a  general  convention. 

(5)  2  Dod.  Adm.  210. 
^  Boron  v.  Denman,  2  WeU.,  H.  &  Gor.  167. 
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On  fhe  contrary,  it  had  been  carried  on  by  all  nations,  even  bj 
Great  Britain  herself,  tmtil  widiin  a  few  jears,  and  was  then  car- 
ried on  by  Spain  and  Portagal,  and  not  absolutely  prohibited  by 
France.  It  was,  therefore,  not  a  criminal  traffic  by  the  law  of 
nations  ;  and  every  nation,  independent  of  treaty,  retained  a  legal 
right  to  carry  it  on.  No  one  nation  had  a  ri^t  to  force  the  way 
to  the  liberation  of  Africa,  by  trampling  on  the  independence  of 
other  states  ;  or  to  procure  an  eminent  good  by  means  that  were 
unlawful ;  or  to  press  forward  to  a  great  principle,  by  breaking 
through  other  great  principles  Ihat  stood  in  the  way.  The  con- 
demnation of  the  French  vessel  at  Sierra  Leone  was,  therefcnre^ 
reversed ;  and  the  penalties  imposed  by  the  French  law  (if  any 
there  were)  were  left  to  be  enforced,  not  in  an  English,  but  in  a 
French  court. 

The  same  subject  was  brought  into  discussion  in  the  K.  B. 
in  1820,  in  Madraxo  v.  WVleB,  (a)  The  court  held,  that  the 
British  statutes  against  the  slave-trade  were  only  appli- 
*200  cable  *to  Briti^  subjects,  and  only  rendered  the  slave- 
trade  unlawful  when  carried  on  by  them.  The  British 
parliament  could  not  prevent  the  sulgects  of  other  states  from 
carrying  on  the  trade  out  of  the  limits  of  the  British  dominicms. 
K  a  ship  be  acting  contrary  to  the  general  law  of  nations,  she  is 
thereby  subject  to  condemnation ;  but  it  is  impossible  to  say  that 
the  slave-trade  was  contrary  to  the  law  of  nations.  It  was,  until 
lately,  carried  on  by  all  the  nations  of  Europe ;  and  a  practice  so 
sanctioned  can  only  be  rendered  illegal,  on  the  principles  of  inter- 
national  law,  by  the  consent  of  all  the  powers.  Many  states  had  so 
consented,  but  others  had  not,  and  the  cases  had  g<me  no  further 
than  to  establish  the  rule,  that  ships  belonging  to  countries  that 
had  prohibited  the  trade  were  liable  to  capture  and  condemnation, 
if  found  engaged  in  it. 

The  final  decision  of  the  question  in  this  country  has  been  the 
same  as  in  the  case  of  the  Le  L&w%.  In  the  case  of  the  La  Jeune 
IfuffSviej  (a)  it  was  decided,  in  the  Circuit  Court  of  the  United 
States,  in  Massachusetts,  after  a  masterly  discussion,  that  the 
slave-trade  was  prohibited  by  universal  law.  But  subsequently, 
in  the  case  of  The  Antelope,  (b)  the  Supreme  Court  of  the  United 
States  declared  that  the  slave^rade,  though  contrary  to  the  law 

(a)  3  B.  &  Aid.  353.  (b)  10  Wheaton,  66. 

(o)  3  Mason,  409. 
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of  naturo,  had  been  sanctioned,  in  modem  times,  by  the  laws  of 
all  nations  who  possessed  distant  colonies ;  and  a  trade  could  not 
be  considered  as  contrary  to  the  law  of  nations  which  had  been 
authorized  and  protected  by  the  ust(ges  and  iaws  of  all  commercial 
nations.  It  was  not  piracy,  except  so  far  as  it  was  made  so  by  the 
treaties  or  statutes  of  the  nation  to  which  the  party  belonged.  It 
might  stall  be  lawfully  carried  on  by  the  subjects  of  those  naticms 
who  had  not  prohibited  it  by  municipal  acts  or  treaties,  (c) 

(c)  The  doctrine  in  the  case  of  The  Antelope,  and  in  the  English  cases  therein  re- 
ferred  to,  is,  that  right  of  bringing  in  for  abjudication,  in  time  of  peace,  foreign  vessels 
engaged  in  the  slave-trade,  and  captored  on  the  high  seas  for  that  caose,  did  not  exist ; 
and  vessels  so  captured  would  be  restored,  unless  tiie  trade  was  also  unlawful,  and  pro- 
hibited by  the  country  to  which  the  veeseil  belonged;  and  if  a  daim  be  put  in  for  Afri- 
cans as  slaves  and  property,  the  onus  prdbandi  is  thrown  upon  the  claimant  to  make 
specific  proof  of  the  individual  proprietary  interest  according  to  the  laws  of  the  country 
to  which  the  jessd  belongs. 
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f   THE    GOVERNMENT   AND   CONSTITUTK 
JURISPRUDENCE  OP  THE  UNITED  STAT 


LECTURE  X. 


OF  THB   mSTOBT  OF  THE  AMEBICAN   DinON. 

m 

The  goyemment  of  the  United  States  was  erected  by  the  free 
voice  and  joint  will  of  the  people  of  America,  for  their  common 
defence  and  general  welfare.  Its  powers  apply  to  those  great 
interests  which  relate  to  this  country  in  its  national  capacity,  and 
which  depend  for  their  stability  and  protection  on  the  consolidation 
of  the  Union.  It  is  clothed  with  the  principal  attributes  of  polit- 
ical sovereignty,  and  it  is  justly  deemed  the  guardian  of  our  best 
rights,  the  source  of  our  highest  civil  an*d  political  duties,  and  tlie 
sure  means  of  national  greatness.  The  constitution  and  jurispru- 
dence of  the  United  Stated  deserve  the  most  accurate  examination ; 
and  an  historical  view  of  the  rise  and  progress  of  the  Union,  and 
of  the  establishment  of  the  present  constitution,  as  the  necessary 
fruit  of  it,  will  tend  to  show  the  genius  and  value  of  the  govern- 
ment, and  prepare  the  mind  of  the  student  for  an  investigation  of 
its  powers. 
The  association  of  the  American  people  into  one  body  politic 

took  place  while  they  were  colonies  of  the  British  empire, 
*^202  and  owed  allegiance  to  the  British  crown.     That  *the 

union  of  this  country  was  essential  to  its  safety,  its  pros- 
perity, and  its  greatness  had  been  generally  known,  and  frequently 
avowed,  long  before  the  late  revolution,  or  the  claims  of  the  Brit- 
ooDfbderafijr  ish  parliament  which  produced  it.  The  people  of  the 
jtagu^  ^  New  England  colonies  were  very  early  in  the  habit  of 
nict.  confederating  together  for  their  common  defence.    As 
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their  origin  and  their  interests  were  the  same,  and  their  man- 
ners, their  religion,  their  laws,  and  their  civil  institutions  ex- 
ceedingly similar,  they  were  naturallj  led  to  a  very  intimate 
connection,  and  were  governed  by  the  same  wants  and  wishes, 
the  same  sympathies  and  spirit.  The  colonies  of  Massachusetts, 
Plymouth,  Connecticut,  and  New  Haven,  as  early  as  1648,  under 
the  impression  of  danger  from  the  surrounding  tribes  of  Indians, 
and  for  protection  against  the  claims  and  encroachments  of  their 
Dutch  neighbors,  entered  into  a  league,  offensive  and  defensive, 
which  they  declared  should  bo  firm  and  perpetual,  and  be  dis- 
tinguished by  the  name  of  the  United  Colonies  of  New  England. 
By  their  articles  of  confederation,  each  colony  was  to  have  ex- 
clusive jurisdiction  within  its  own  territory ;  and  in  every  war, 
ofiensive  and  defensive,  each  of  the  confederates  was  to  furnish 
its  quota  of  men  and  money  in  a  ratio  to  its  population ;  and  a 
congress  of  two  commissioners,  delegated  from  each  colony,  was 
to  be  held  annually,  with  power  to  deliberate  and  decide  on  all 
affidrs  of  war  and  peace,  and  on  all  points  of  common  concern ; 
and  every  determination,  in  which  three  fourths  in  number  of 
the  assembly  concurred,  was  to  be  binding  upon  the  whole  con- 
federacy, (a) 

This  association  may  be  considered  as  the  foundation  of  a  series 
of  efforts  for  a  more  extensive  and  more  perfect  union  of  the 
colonies.  It  contained  some  provident  and  *  jealous  provi-  *  203 
sions,  calculated  to  give  security  and  stability  to  the  whole. 
It  provided  that  no  two  colonies  were  to  join  in  jurisdiction,  with- 
out the  consent  of  all ;  and  it  required  the  like  unanimous  consent 
to  admit  any  other  colony  into  the  confederacy ;  and  if  any  one 
member  violated  any  article  of  it,  or  any  way  injured  another 
colony,  the  commissioners  of  the  other  colonies  were  to  take  cog- 
nizance of  the  matter,  and  determine  upon  it.  In  this  transac- 
tion, and  under  the  authority  of  this  union,  the  New  England 
colonies  acted,  in  fisu^t,  as  independent  states,  and  free  from  the 
control  of  any  superior  power,  because  the  civil  war  in  which 
England  was  then  involved  occupied  the  whole  attention  of  the 

(a)  Haataid's  State  Papen,  496,  583,  590 ;  Hntchmson's  Histoiy  of  Massochiisetts, 
ToL  i.  pp.  124, 126 ;  Robertson's  Posthiimoiui  History  of  America,  b.  10,  pp.  191, 192 ; 
Winthrop's  Hist,  of  New  England,  by  Savage,  vol.  ii.  p.  101 ;  Baylies's  Historical  Me- 
moir, Tol.  ii.  p.  lis ;  Tnunbull's  Hist,  of  Connecticnt,  toI.  i.  p.  124;  Plymouth  Colony 
Laws,  App.  p.  808,  edit.  1836. 
YOL.  X.  18 
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mother  country ;  and  this  first  step  towards  a  fiiture  independence 
was  suffered  to  pass  widiout  much  notice^  and  without  anj  animad- 
yersion.  The  confederacy  subsisted,  witii  some  alterations,  for  up- 
wards of  forty  years,  and  for  part  of  that  time,  with  the  counte- 
nance of  the  government  in  England.  It  was  not  dissolyed  until  the 
year  1686,  when  the  charters  of  Ae  New  England  colonies  were  in 
effect  vacated  by  a  commission  firom  King  James  11.  (a) 
The  people  of  this  country,  after  the  dissolution  of  this  earliest 
coocKH  or  league,  continued  to  afiford  other  instructive  precedents 
^^'^  of  association  for  their  safety.    A  congress  of  governors 

and  commissioners  from  other  colonies,  as  well  as  from  New  Eng- 
land, was  occasionally  held,  to  make  arrangements  for  the  more 
effectual  protection  of  our  interior  frontier,  and  we  have  an  in- 
stance of  one  of  these  assemblies  at  Albany,  in  1722.  (b)  But 
a  much  more  interesting  congress  was  held  there  in  the  year  1754. 
It  consisted  of  commissioners  from  New  Hampshire,  Massachu- 
setts, Kiode  Island,  Connecticut,  New  York,  Pennsylvania,  and 
Maryland,  and  was  called  at  the  instance  of  the  lords  commission- 
en  for  trade  and  the  plantations,  to  take  into  consideration  the 
best  means  of  defending  America,  in  case  of  war  with  France, 

which  was  then  impending.  The  object  of  the  En^ish 
*  204   *  administration  in  calling  this  convention  was  in  reference 

to  treaties  of  friendship  with  the  Indian  tribes ;  but  the 
colonies  had  more  enlarged  views;  and  the  commissioners  who 
met  in  congress,  and  who  enrolled  among  tiieir  number  some  of 
the  most  distinguished  names  in  our  colonial  history,  asserted  and 
promulgated  several  invaluable  truths,  the  proper  reception  of 
which,  in  the  minds  of  their  cotintrymen,  prepared  the  way  for 
their  future  independence,  and  our  present  greatness.  One  of 
the  colonies  (Massachusetts)  expressly  instructed  her  delegates  to 
enter  into  articles  of  union  and  confederation  with  the  other 
colonies,  for  their  general  security  in  peace  as  well  as  in  war. 
The  convention  unanimously  resolved,  that  a  union  of  the  colonies 
was  absolutely  necessary  for  their  preservation.  They  rejected  all 
proposals  for  a  division  of  the  colonies  into  separate  confederacies, 
and  proposed  a  plan  of  federal  government,  consisting  of  a  general 
council  of  delegates,  to  be  triennially  chosen  by  the  provincial 


(a)  Hutchinson's  Histoiy  of  MMsachnsetts,  toI.  i.  p.  126,  note. 
(6)  Smith's  Histoiy  of  New  York,  vol.  i.  p.  171. 
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«88«Dablies,  aad  a  preadfin1>feneral,  to  be  appointed  by  the  crown. 
la  this  Qouncil  was  vested,  subject  to  &e  immediate  negative  of 
the  president,  and  thee  eventaal  negative  of  the  king  in  council, 
the  rights  of  war  and  peace,  in  respect  to  the  Indian  nations ;  and 
the  confederacy  was  to  embrace  all  the  then  existing  colonies, 
firom  New  Hampshire  to  Gteorgia.  The  comicil  were  to  have  au- 
thority to  make  laws  for  the  government  of  new  settlements,  upon 
territories  to  be  purchased  from  the  Indians,  and  to  raise  troops 
and  build  forts,  and  even  to  equip  vessels  of  force,  to  guard  the 
coast  and  protect  trade,  as  well  on  the  ocean  as  upon  the  lakes 
and  rivers.  They  were  likewise  to  make  laws,  and  lay  and  levy 
general  duties,  imposts,  and  taxes,  for  those  necessary  pur- 
poses, (a)  But  the  times  were  *  not  yet  ripe,  nor  the  minds  *  206 
of  men  sufficiently  enlarged,  for  such  a  comprehensive  prop- 
osition :  and  this  bold  prcgect  of  a  continental  union  had  the  sin- 
gular fate  of  being  rejected,  not  only  on  the  part  of  the  crown,  but 
by  every  provindaL  assembly*  It  was  probably  supposed,  on  the 
one  hand,  that  the  operation  of  the  union  would  teach  the  colonies 
the  secret  of  their  own  strength,,  and  the  proper  means  to  give  it 
activity  and  direction ;  while,  on  the  other,  the  colonies  were  jeal- 
ous of  the  preponderating  influence  of  the  royal  prerogative.  We 
were  destined  to  remain,  for  some  years  longer,  separate,  and,  in 
a  considerable  degree,  alien  commonwealths,  emulous  of  each 
other  in  obedience  to  the  parent  state,  and  in  devotion  to  her 
interests ;  but  jealouB  of  each  other's  prosperity,  and  divided  by 
policy,  institutions,  prejudice,  and  manners.  So  strong  was  the 
Ibrce  of  these  considerations,  and  so  exasperated  were  the  people 
of  the  colonies  in  their  disputes  with  each  other  concerning  boun- 
daries and  charter  claims,  that  Doctor  Franklin  (who  was  one  of 
the  commissioners  to  the  congress  that  formed  the  plan  of  imion 
in  1754)  observed,  in  tiie  year  1760,  that  a  union  of  the  colonies 
against  the  mother  country  was  absolutely  impossible,  or  at  least 
without  being  forced  by  the  most  grievous  tyranny  and  oppres- 
sion, (a) 


(a)  Franklin's  Works,  edited  by  Sparks,  vol.  iii.  pp.  32-65;  Smith's  History  of 
Ncnr  York,  vol.  ii.  pp.  219  -  225 ;  IMbnhiill's  Life  of  Washington,  toI.  i.  note  8 ;  Mass»- 
cfansetts  Historical  Collections,  vol.  vii.  pp.  208  -  214. 

(a)  Franklin's  Works,  edited  by  Sparks,  vol.  iv.  p.  42.  Goyemor  Fownal,  in  his 
work  on  The  Administration  of  the  Colonies,  (the  4th  edition  of  which  appeared  in 
176S|}  declared  that  the  colonies  had  no  one  principle  of  association  amongst  them,  and 


208  JUBIBPBUDENCE  OF  [PAfiT  IL 

The  great  value  of  a  federate  union  of  the  colonies  had,  how- 

congten  of  ^T^^i  ^^^^  ^^^P  ^^  ^^  miuds  of  men.  The  subject  vas 
1^^  familiar  to  our  colonial  ancestors.    They  had  been  in 

the  habit,  especially  in  seasons  of  danger  and  difficulty,  of  forming 
associations,  more  or  less  extensive.  The  necessity  of  union  had 
been  felt,  its  advantages  perceived,  its  principles  explained,  the 

way  to  it  pointed  out,  and  the  people  of  this  country  were 
*  206    led  by  the  force  of  irresistible  motives  *  to  resort  to  the 

same  means  of  defence  and  security,  when  they  considered 
that  their  liberties  were  in  danger,  not  from  the  vexatious  and 
irregular  warfare  of  the  Indian  tribes,  but  from  the  formidable 
claims,,  and  still  more  formidable  power  of  the  parent  state.  The 
assertion  by  the  British  parliament  of  an  unqualified  right  of  bind- 
ing the  colonies  in  all  cases  whatsoever,  and  specifically  of  the 
right  of  taxing  them  without  their  consent,  and  the  denial  by  the 
colonies  of  the  right  of  taxation  without  representation,  and  the 
attempt  of  the  king  and  parliament  to  enforce  it  by  the  power  of 
the  sword,  were  the  immediate  causes  of  the  American  revolution. 
Soon  after  the  first  unfriendly  attempt  upon  our  chartered  privi- 
leges, by  the  statute  for  raising  a  revenue  in  the  colonies  by  means 
of  a  stamp  duty,  a  congress  of  delegates  from  nine  colonies  was 
assembled  at  New  York  in  October,  1765,  upon  the  recommenda- 
tion of  Massachusetts,  and  they  digested  a  bill  of  rights,  in  which 
the  sole  power  of  taxation  was  declared  to  reside  in  their  own 
colonial  legislatures,  (a)    This  was  preparatory  to  a  more  exten- 

that  their  manner  of  settlement,  diTersity  of  charters,  conflicting  interests,  and  mntnal 
rivalship  and  jealousies,  would  render  a  union  impracticable !    pp.  35,  36,  93. 

(a)  2  Belknap's  N.  H.  p.  326 ;  Journals  of  the  Assembly  of  the  Colony  of  N.  Y., 
October,  1765;  Marshall's  life  of  Washington,  vol.  ii.  App.  No.  5;  Pitkin's  Political 
and  avil  History  of  the  United  States,  vol.  i.  pp.  178-186,  App.  No.  7,  8,  9.  A  full 
and  apparently  vexy  authentic  ''Journal  of  the  Continental  Congress  of  1765"  -was 
pnbllshed  at  New  York  by  £.  Winchester,  1845,  being  found  among  the  papers  of 
Cassar  Bodney,  one  of  the  delegates  to  the  Convention  of  1765,  and  first  mentioned  in 
Niles's  National  Begister,  in  1812.  It  was  a  precursor,  in  point  of  ability,  intelli- 
gence, and  spirit,  of  the  proceedings  of  the  Continental  Congress  of  1774.  The  6th 
and  7  th  chapters  of  the  first  volume  of  Mr.  Pitkin's  History  contain  a  clear,  authentic, 
and  very  interesting  detail  of  the  resolutions  and  acts  of  the  British  parliament,  re- 
lating to  America,  subsequently  to  the  peace  of  1763;  of  the  proceedings  of  the 
British  go^'emment  to  enforce  them ;  and  of  the  spirit  of  opposition  and  resistance 
which  they  met  with  on  the  part  of  the  colonies.  The  resistance  kept  pace  with  the 
parliamentary  impositions,  and  was  constantly  growing  in  strength,  activity,  and  de- 
termined purpose,  until  it  was  consummated  by  the  permanent  union  of  the  colonies  in' 
1774. 
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sive  and  general  association  of  the  colonies,  which  took  place  in 
September,  1774,  and  laid  the- foundations  of  our  inde-  congwMof 
pendence  and  permanent  glory.  The  more  serious  claims  w^*- 
of  the  British  parliament,  and  the  impending  oppressions  of  the 
British  crown  at  this  last  critical  period,  induced  the  twelve 
colonies,  which  *  were  spread  over  this  vast  continent,  from  *  207 
Nova  Scotia  to  Georgia,  to  an  interchange  of  opinions  and 
views,  and  to  xmite  in  sending  delegates  to  Philadelpliia,  ^^  with 
authority  and  direction  to  meet  and  consult  together  for  the  com- 
mon welfare."  In  pursuance  of  their  authority,  this  first  Conti- 
nental C!ongress,  whose  names  and  proceedings  are  still  familiar  to 
the  present  age,  and  will  live  in  the  gratitude  of  a  distant  poster- 
ity, took  into  consideration  the  afflicted  state  of  their  country; 
asserted,  by  a  number  of  declaratory  resolutions,  what  they  deemed 
to  be  the  unalienable  rights  of  English  freemen ;  pointed  out  to 
their  constituents  the  system  of  violence  which  was  preparing 
against  those  rights ;  and  bound  them  by  the  most  sacred  of  all 
ties,  the  ties  of  honor  and  of  their  country,  to  renounce  commerce 
with  Great  Britain,  as  being  the  most  salutary  means  to  avert  the 
one  and  to  secure  the  blessings  of  the  other,  (a)  These 
*  resolutions  received  prompt  and  universal  obedience,  and  *  208 
the  Union,  being  thus  auspiciously  formed,  it  was  continued 
by  a  succession  of  delegates  in  Congress ;  and  through  every  period 
of  the  war,  and  through  every  revolution  of  our  government,  this 
Union  has  been  revered  and  cherished,  as  the  guardian  of  our 
peace,  and  the  only  solid  foundation  of  national  independence. 


(a)  The  most  material  of  those  declaratory  resolutions  was  the  one  which  stated, 
tha^  as  the  colonies  were  not,  and  could  not  properly  be  represented  in  the  British 
parliament,  they  were  entitled  "  to  a  free  and  exclusive  power  of  legislation  in  their 
several  provincial  legislatures,  in  all  cases  of  taxation  and  internal  potity,  subject  only 
to  the  negative  of  their  sovereign."  The  oolonies  from  the  earliest  periods  of  the 
settlement  of  the  country,  with  the  exception  of  Pennsylvania,  whose  charter  recog- 
nised the  force  of  such  laws,  had  generally  claimed,  under  their  charters,  an  exemption 
firom  the  operation  of  the  British  navigation  acts,  and  of  tiieir  system  of  commercial 
monopoly;  and  they  had,  by  all  indirect  means  short  of  open  resistance,  evaded  the 
force  of  those  laws,  and  assumed  the  right  to  a  free  trade.  (1  Hutch.  Hist  322.)  But 
the  Congress  of  1774,  in  the  spirit  of  conciliation,  renounced  every  such  pretension, 
and  declared,  that "  from  the  necessity  of  the  case,  and  in  regard  to  the  mutual  interests 
of  both  oonntries,  they  cheerinlly  consented  to  the  operation  of  such  acts  of  the  British 
parliament  as  were  bona  Jide  restrained  to  the  regulation  of  their  external  commerce, 
ftnr  the  purpose  of  securing  the  commercial  advantages  of  the  whole  empire  to  the 
mother  country,  and  the  commercial  benefits  of  its  respective  members ;  excluding  every 

18* 
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In  May,  1775,  a  Oongrese  again  assembled  at  Philadelphia,  and 
.was  clotiied  with  ample  discretiouarj  powers.  The  delegates 
were  chosen,  as  those  of  the  preceding  Congress  had  been,  partly 
by  the  popular  branch  of  the  colonial  legislatures  when  in  session, 
but  principally  by  conventions  of  the  people  in  the  several  colo- 
nies, (a)  They  were  instructed  to  "  concert,  agree  upon,  direct, 
order,  and  prosecute  **  such  measures  as  they  should  deem  most 
fit  and  proper,  to  obtain  redress  of  American  grievances,  or,  in 
more  general  terms,  they  were  to  take  care  of  the  liberties  of  the 
country,  (b) 

Soon  after  this  meeting,  Georgia  acceded  to  and  completed  the 
confederacy  of  the  thirteen  colonies.  Hostilities  had  already 
commenced  in  the  province  of  Massachusetts,  and  the  claim  of 
the  British  parliament  to  an  unconditional  and  unlimited  sover- 
eignty over  the  colonies  was  to  be  asserted  by  an  appeal  to  arms. 
The  Continental  Congress,  charged  with  the  protection  of  the 
rights  and  interests  of  the  people  of  the  united  colonies,  and  in- 
structed with  the  power,  and  sustained  by  the  zeal  and  confidence 
of  their  constituents,  prepared  for  resistance.  They  published  a 
declaration  of  the  causes  and  necessity  of  taking  up  arms,  and 
proceeded  immediately  to  levy  and  organize  an  army,  to  prescribe 
rules  for  the  government  of  their  land  and  naval  forces,  to  con- 
tract debts,  and  emit  a  paper  currency  upon  the  faith  of  the 
Union ;  and  gradually  assuming  all  the  powers  of  national  sover- 
eignty, they  at  last,  on  the  4th  day  of  July,  1776,  took  a  separate 
and  equal  station  among  the  nations  of  the  earth,  by  declaring 
the  imited  colonies  to  be  free  and  independent  states. 
Deciantina  of  "^^is  memorable  declaration,  in  imitation  of  that  pub- 
indepeodenoe.  Ughed  by  the  United  Netherlands  on  a  similar  occasion, 
*209  recapitulated  *the  oppressions  of  the  British  king,  as- 
serted it  to  be  the  natural  right  of  every  people  to  with- 
draw fix)m  tyranny,  and  with  the  dignity  and  the  fortitude  of 
conscious  rectitude,  it  contained  a  solemn  appeal  to  mankind  in 
vindication  of  the  necessity  of  the  measure.  By  this  declaration, 
made  ^^in  the  name,  and  by  the  authority  of  the  people,"  tiie 
colonies  were  absolved  from  all  allegiance  to  the  British  crown, 

idea  of  taxation,  itUemal  or  exiemalfjbr  ramng  a  rtnmm  on  Me  mhjocU  m  AmtrioBL,  wiAmi 
ikmr  eontmt,"    Journals  of  Congrefls,  toI.  i. 

(a)  Jonraals  of  CongreBS,  of  Maj,  1775,  pp.  69-74. 

(6)  JonmaU  of  Cd&greBS,  of  May,  1775,  vol.  i.  p.  74. 
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and  all  political  connection  between  them  and  Great  Britain  was 
totally  dissolved.  The  principle  of  self-preservation,  and  the 
light  of  every  community  to  freedom  and  happiness,  gave  a 
sanction  to  this  separation.  When  the  government  established 
over  any  people  becomes  incompetent  to  fulfil  its  purpose,  or 
destructive  to  the  essential  ends  for  which  it  was  instituted,  it  is 
the  right  of  that  people,  founded  on  the  law  of  nature  and  the 
reason  of  mankind,  and  supported  by  the  soundest  authority,  and 
some  very  illustrious  precedents,  to  throw  off  such  government, 
and  provide  new  guards  for  their  future  security.  This  right  is 
the  more  apparent,  and  the  duty  of  exercising  it  becomes  the 
more  clear  and  unequivocal,  in  the  case  of  colonies  which  are 
situated  at  a  great  distance  from  the  mother  country,  and  which 
cannot  be  governed  by  it  without  vexatious  and  continually  in- 
creasing inconvenience ;  and  when  they  have  arrived  at  maturity 
in  strength  and  resources,  or,  in  the  language  of  Montesquieu, 
which  he  applied  to  our  very  case,  ^^  when  they  have  ^wn  great 
nations  in  the  forest  they  were  sent  to  inhabit."  If,  in  addition 
to  these  intrinsic  causes,  gradually  and  powerfully  tending  to  a 
separation,  the  parent  state  should  think  fit,  in  the  arrogance  of 
power  and  superiority,  to  deny  to  her  colonies  the  equal  blessings 
of  her  own  free  government,  and  should  put  forth  a  claim  to  an 
unlimited  control,  in  her  own  discretion,  over  all  their  rights,  and 
the  whole  administration  of  tiieir  afialrs,  the  consequence  would 
then  be  almost  inevitable,  that  the  colonists  would  rise  and  repel 
the  doim ;  and  more  certainly  would  this  be  the  case,  if 
*  they  were  a  spirited  and  intelligent  race  of  men,  true  to  *  210 
themselves,  and  just  to  their  posterity. 

The  general  opinion  in  fiivor  of  the  importance  and  value  of 
the  union  appears  evident  in  all  the  proceedings  of  Artidei  or 
Congress;  and  as  early  as  the  declaration  of  indepen- ^^'^i*'*^^*"* 
dence,  it  was  thought  expedient,  for  its  security  and  duration, 
to  define  with  precision,  and  by  a  formal  instrument,  the  nature 
of  our  compact,  the  powers  of  Congress,  and  the  residuary  sever* 
eignty  of  the  states.  On  the  11th  of  June,  1776,  Congress  under- 
took to  digest  and  prepare  articles  of  confederation.  But  the 
business  was  attended  with  much  embarrassment  and  delay,  and, 
notwithstanding  these  states  were  then  surrounded  by  the  same 
imminent  dangers,  and  were  contending  for  the  same  illustrious 
prize,  it  was  not  until  the  16th  of  November,  1777,  that  Congress 
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coTild  SO  far  unite  the  discordant  interests  and  prejudices  of  thir- 
teen distinct  communities  as  to  agree  to  the  articles  of  confed 
oration.  And  when  those  articles  were  submitted  to  the  state 
legislatures  for  their  perusal  and  ratification,  they  were  declared 
to  be  the  result  of  impending  necessity,  and  of  a  disposition  for 
conciliation,  and  that  they  were  agreed  to,  not  for  their  intrinsic 
excellence,  but  as  the  best  system  which  could  be  adapted  to  the 
circumstances  of  all,  and,  at  the  same  time,  afford  any  tolerable 
prospect  of  general  assent,  (a) 

These  celebrated  articles  met  with  still  greater  obstacles  in 
their  progress  through  the  states.  Most  of  the  legislatures  rati- 
fied them  with  a  promptitude  which  showed  their  sense  of  the 
necessity  of  the  confederacy,  and  of  the  indulgence  of  a  liberal 
spirit  of  accommodation.  But  Delaware  did  not  accede  to  them 
until  the  year  1779,  and  Maryland  explicitly  rejected  them.  (6) 
She  instructed  her  delegates  to  withhold  their  assent  to  the 
articles,  until  there  was  an  amendment,  or  additional  agreement, 

to  appropriate  the  uncultivated  and  unpatented  lands 
*  211    in  the  western  part  of  the  Union,  as  a  common  *  fond 

to  defi:^y  the  expenses  of  the  war.  (a)  These  lands  were 
claimed  by  the  states  within  whose  asserted  limits  and  jurisdic- 
tion they  were  situated,  and  several  of  them,  firom  a  deep  sense 
of  the  importance  of  the  imion,  agreed  to  an  imconditional  ratifi- 
cation of  the  articles,  or,  in  other  words,  to  a  separate  confed- 
eracy between  the  states  so  ratifying  the  same,  though  Maryland, 
or  other  states,  should  withhold  their  approbation  and  sanction,  (b) 
The  legislature  of  New  York,  by  their  acts  of  28d  of  October, 
1779,  and  19th  of  February,  1780,  even  consented  to  a  release 
of  the  unsettled  lands  in  the  western  part  of  the  state,  for  the 
use  and  benefit  of  such  of  the  United  States  as  should  become 
members  of  the  federal  alliance;  and  to  resign  the  jurisdiction 
as  well  as  the  right  of  pre-emption  over  her  waste  and  unculti- 
vated territory.    The  refusal  of  Maryland,  so  long  persisted  in, 

(a)  Journals  of  Congress,  rol.  iii.  The  instractions  given  to  the  delegates  to  the 
Continental  Congress  by  the  several  colonial  congresses,  conventions,  and  assemblies,  in 
1776,  and  prior  to  the  declaration  of  independence,  contained  an  express  reservation^ 
to  each  colony  of  the  sole  and  exclusive  regulation  of  its  own  internal  government, 
police,  and  concerns. 

(6)  Ibid.  vii. 

(a)  Journals  of  Congress,  vol.  v.  p.  2(>S. 

(6)  Ibid.  vol.  V. 
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gave  encouragement  to  the  enemy,  and  injured  the  common 
cause,  and  damped  the  hopes  of  the  friends  of  America  at  home 
and  abroad.  These  considerations  at  last  induced  that  state  to 
make  a  generous  sacrifice  of  her  pretensions ;  and  on  the  1st  of 
March,  1781,  and  which  was  upwards  of  three  years  from  their 
first  promulgation,  the  articles  of  confederation  received  the 
unanimous  approbation  of  the  United  States. 

The  difficulties  which  impeded  the  framing  and  adopting  the 
articles  of  confederation,  even  during  the  pressure  of  a  common 
calamity,  and  whicli  nothing  at  last  but  a  sense  of  common 
danger  could  surmount,  form  a  striking  example  of  the  mighty 
force  of  local  interests  and  discordant  passions,  and  they  teach  a 
monitory  lesson  of  moderation  to  political  councils. 

Notwithstanding  the  articles  of  confederation  conferred  upon 
Congress  (though  in  a  very  imperfect  manner,  and  under  a  most 
unskilful  organization)  the  chief  rights  of  political  su- 
premacy, the  jura  vwmmi  imperii^  by  which  *  our  existence  *  212 
as  an  Independent  people  was  bound  up  together,  and 
known  and  acknowledged  by  the  nations  of  the  world,  yet  they 
were,  in  fact,  but  a  digest,  and  even  a  limitation,  in  the  shape  of 
written  compact,  of  those  imdefined  and  discretionary  sovereign 
powers  which  were  delegated  by  the  people  of  the  colonies 
to  Congress,  in  1775,  and  which  had  been  freely  exercised  and 
implicitly  obeyed,  (a)  A  remarkable  instance  of  the  exercise  of 
this  original,  dormant,  and  vast  discretion  appears  on  the  jour- 
nals of  Congress,  the  latter  end  of  the  year  1776.    The  progress 


(a)  The  goremment  of  the  Unioa  is  considered  to  have  been  rerolntionary  in  its 
nature,  from  its  first  institution  bj  the  people  of  the  colonies,  in  1774,  down  to  the 
final  ratification  of  the  articles  of  confederation,  in  1781,  and  to  hare  possessed  powers 
adequate  to  ever/  national  emergency,  and  coextensive  with  the  object  to  be  obtained. 
(Paterson  J.,  Iredell  J.,  and  Blair  J.,  in  Penhallow  v.  Doane,  3  Dallas,  80,  91,  95, 
111 ;  Dane's  Abr.  vol.  iz.  App.  pp.  1, 13, 16,  21,  25.  Judge  Wilson  in  his  argument 
in  support  of  the  ordinance  of  Congress  of  December  31  st,  1781,  incorporating  the 
Bank  of  North  America.  Wilson's  Works,  vol.  iii.  397 ;  Story's  Comm.  on  the  Con- 
stitntion,  toI.  i.  pp.  186  - 191.)  Kr.  Madison,  who  was  a  member  of  Congress  at  the 
time,  says,  that  the  members  were  generally  of  the  opinion  that  they  had  no  power, 
under  the  recently  adopted  articles  of  confederation,  to  incorporate  the  bank.  They 
were,  in  fact,  impelled  to  do  it  from  the  great  expediency,  if  not  absolute  necessity  of 
the  institation,  to  sustain  the  war  and  our  credit.  The  Madison  Papers,  yoI.  i.  104. 
According  to  Mr.  Dane,  the  government  of  the  United  States  has  passed  through  three 
forms :  1.  The  revolutionary ;  2.  The  confederate ;  3.  The  constitutional ;  and  the  first 
anil  the  third  proceeded  equally  from  the  people  in  their  original  capacity. 
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of  the  British  arms  had,  at  that  period,  excited  the  most  alarm- 
ing apprehension  for  our  safety,  and  Congress  transferred  to  the 
commander-in-chief,  fbr  the  term  of  six  months,  complete  dicta- 
torial power  over  the  Kberty  and  property  of  the  citizens  of  the 
United  States,  in  like  manner  as  the  Roman  senate,  in  the  critical 
times  of  the  republic,  was  wont  to  have  recourse  to  a  dictator, 
ne  quid  respuilica  detrimenti  capiat,  (b)  Such  loose,  imdefined 
authority  as  the  Union  originally  possessed  was  absolutely  incom- 
patible with  any  regular  notions  of  liberty.  Though  it  was  exer- 
cised, in  the  instance  we  have  referred  to,  and  in  other  strong 
cases,  with  the  best  intentions,  and  under  the  impulse  of  an 
irresistible  necessity,  yet  such  an  irregular  sovereignty  never  can 
be  durable.  It  will  either  dwindle  into  insignificance,  or  degen- 
erate into  despotism. 

The  powers  of  Congress,  as  enumerated  in  the  articles  of  con- 

j^,^^  ^j  federation,  would  perhaps  have  been  competent  for  all 

the  ooQftden-  the  esscutial  purposes  of  the  Union,  had  they  been  duly 

^****  distributed  among  the  departments  of  a  well-balanced 

government,  and  been  carried  down,  through  the  medium  of 

a  national,  judicial,  and  executive  power,  to  the  indi- 
*  213    vidual  citizens  ♦  of  the  Union.    The  exclusive  cognizance 

of  our  foreign  relations,  the  rights  of  war  and  peace,  and 
the  right  to  make  unlimited  requisitions  of  men  and  money,  were 
confided  to  Congress,  and  the  exercise  of  them  was  binding  upon 
the  states.  But,  in  imitation  of  all  the  former  confederacies  of 
independent  states,  either  in  ancient  Oreece  or  modem  Europe, 
the  articles  of  confederation  carried  the  decrees  of  the  federal 
council  to  the  states  in  their  sovereign  or  collective  capacity. 
This  was  the  great  fundamental  defect  in  the  confederation  of 
1781 ;  it  led  to  its  eventual  overthrow  ;  and  it  has  proved  perni- 
cious or  destructive  to  all  other  federal  governments  which  adopted 
the  principle.  Disobedience  to  the  laws  of  the  Union  must  either 
be  submitted  to  by  the  government,  to  its  own  disgrace,  or  those 
laws  must  be  enforced  by  arms.  The  mild  influence  of  the  civil 
magistrate,  however  strongly  it  may  be  felt  and  obeyed  by  private 
individuals,  will  not  be  heeded  by  an  organized  community,  con- 
scious of  its  strength  and  swayed  by  its  passions.  The  history  of 
the  federal  governments  of  Greece,  Germany,  Switzerland,  and 

,(6)  Joamalfi  of  Congress,  toI.  ii.  p.  475. 
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HoUaad  aflbrds  melancholy  examples  of  destructive  ciyil  war 
springing  from  the  disobedience  of  &e  separate  members.  I  will 
mention  only  a  single  instance  to  this  effect^  taken  from  the  gen- 
erally uninteresting  annals  of  the  Swiss  cantons.  By  one  of  the 
articles  of  the  Helvetic  allianoe,  the  cantons  were  bound  to  submit 
any  difference  which  might  arise  between  them  to  arbitrators. 
In  the  year  1440,  a  dispute  arose  between  Zurich  on  the  one  side, 
and  the  «cantons  of  Schweitz  and  Glaris  on  the  other,  respecting 
some  territorial  claims.  Zurich  refused  to  submit  to  a  decision 
against  her,  and  the  contending  parties  took  to  arms.  All  Swit* 
zerland  was,  of  course,  armed  against  Zurich,  the  refractory 
member.  She  sought  protection  from  her  ancient  enemy,  the 
house  of  Austria,  and  the  controversy  was  not  terminated  in 
&vor  of  the  federal  decree,  until  after  six  years  of  furious  and 
destructive  war.  (a) 

*Had  there  been  sufficient  energy  in  the  government  *214 
of  the  United  States,  under  the  articles  of  confederation, 
to  have  enforced  the  constitutional  requisitions,  it  might  have 
proved  fatal  to  public  liberty ;  for  Congress,  as  then  constituted, 
was  a  most  unfit  and  unsafe  depositary  of  political  power,  since 
all  the  authority  of  the  nation,  in  one  complicated  mass  of  juris- 
diction, was  vested  in  a  single  body  of  men.  It  was,  indeed, 
exceedingly  fortunate,  as  the  event  has  subsequently  shown,  that 
the  state  legislatures  even  refused  to  confer  upon  Congress  the 
right  to  levy  and  collect  a  general  impost,  notwithstanding  the 
refusal  appeared  to  be  extremely  disastrous  at  the  time,  and  was 
deeply  regretted  by  the  intelligent  friends  of  the  Union.  Had 
such  a  power  been  granted,  the  efibrt  to  amend  the  confederation 
would  probably  not  have  been  made,  and  the  people  of  this  coim- 

(a)  Hist  de  la  Confed.  Helv.  par  Watteville,  liv.  y.  Planta's  Hist,  of  Switzerland, 
Tol.  i.  last  chapter.  The  Swiss  Confederation  was  remodelled  by  the  federal  act  of 
1815,  and  consists,  at  the  present  time,  of  twenty-fire  cantons.  The  federal  Diet  con- 
sists of  one  deputy  from  each  of  the  twenty-two  cantons,  with  one  vote  each,  an^  with 
a  half  Tote  only  to  the  three  additional  cantons,  created  on  a  subdivision.  The  powers 
of  war  and  peace,  alliance  and  commerce,  reside  exclusively  in  the  general  Diet,  with 
a  common  army  and  treasury ;  but  each  canton  may  conclude  separate  capitulations 
and  treaties  relative  to  local  and  municipal  matters,  and  retain  its  original  sovereignty 
unimpaired  for  all  domestic  purposes.  Wheaton's  Elements  of  International  Law,  Sd 
'   edit.  p.  95.1 

1  For  the  present  constitution  of  the  Swiss  Confederation,  see  Wheaton's  Elements 
of  International  Law,  6th  edit  p.  81,  editor's  note. 
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tiy  might  have  been  languishing  to  this  day,  the  miserable  yictims 
of  a  feeble  and  incompetent  union. 

There  was  no  provision  in  the  articles  of  confederation  enabling 
Congress  to  add  a  sanction  to  its  laws.  In  this  respect,  they  were 
more  defective  than  some  of  the  other  federal  governments  which 
are  to  be  met  with  in  history.  The  Amphictyonic  council,  in 
Greece,  had  authority  to  fine  and  punish  their  refractory  states. 
Lacedadmon  and  Phocis  were  both  prosecuted  before  the  council 
of  Amphictyons,  (which  was  a  council  of  the  representatives  of 
twelve  nations  of  Greece,)  and  all  the  Greek  states  were  required 
by  proclamation  to  enforce  the  decree.  The  Germanic  diet,  as 
it  formerly  existed,  could  put  its  members  under  the  ban  of 
the  empire,  by  which  their  property  was  confiscated  ;  and  it  was 
aided  in  enforcing  obedience  to  its  laws  by  a  federal  judiciary 
and  an  executive  head,  (a)  Congress,  under  the  old  confed* 
eration,  like  the  states  general  under  the  Dutch  confederacy, 

(a)  The  imperial  chamber  had  appellate  jariodiction  onl^.  Its  sentences  were  car- 
ried into  execution  against  refractory  states  bj  the  military  force  of  the  circles. 
Pfefiel,  Abr.  Chro.  do  THist  d'AUemagne,  torn.  ii.  p.  100 ;  Potter's  Const  Hist  p.  355. 
The  new  Germanic  Confederacy,  established  nnder  the  acts  of  the  Congress  of  Vienna 
in  1814  and  1815,  and  modified  afterwards  in  1832  and  1834,  consists  of  the  sovereigu 
princes  and  free  cities  of  Germany.  It  includes  the  great  powers  of  Austria  and 
Prussia,  in  respect  to  their  possessions,  which  formerly  belonged  to  the  Germanic  £m> 
pire,  Denmark,  in  respect  to  the  Duchy  of  Holstein,  the  Netherlands,  BaToria,  Saxony, 
Hanover,  Wurtemberg,  and  many  other  lesser  principalities  and  states,  together  with 
the  free  cities  of  Lubeck,  Frankfort,  Bremen,  and  Hamburg.  The  federative  Diet  or 
Congress  meets  at  Frankfort-on-the-Main,  and  is  represented  by  the  respective  powers 
by  their  ministers,  and  their  votes  in  the  General  Assembly  or  Diet  are,  in  point  of 
numbers,  in  some  degree  in  a  ratio  to  their  relative  power.  While  a  few  of  the  great 
powers  have  each  four  votes,  others  of  a  lesser  degree  have  respectively  three  or  two 
votes,  and  many  of  the  states,  and,  among  others,  the  free  cities,  have  each  only  one 
vote.  It  is  a  singular  and  complicated  union  of  mixed  powers,  partly  national  and 
partly  separate  and  individual:  It  is  declared,  in  the  solemn  acts  of  union,  to  be  a 
federal  league  of  the  sovereign  princes  and  fVee  cities  of  Germany,  formed  for  the  ex- 
terior and  interior  safety  of  Germany,  and  the  independence  and  inviolability  of  the 
confederated  states.  In  their  internal  relations,  the  states  are  independent  between 
themselves,  and  bound  to  each  other  by  reciprocal  rights  and  duties ;  and  in  respect  to 
their  external  relations,  they  are  a  consolidated  sovereign  power,  established  on  the 
principle  of  political  union.  The  General  Assembly  has  a  great  mass  of  sovereign 
powers  confided  to  it ;  bnt  its  federal  laws  do  not  operate  distinctly  on  the  private 
individual  subjects  of  the  states  of  the  union,  but  only  through  the  agency  of  their  sep- 
arate governments*  Though  there  are  very  great  restraints  upon  the  inte:^al  sover- 
eignty of  the  states,  yet  the  Germanic  Confederacy  is  essentially  an  alliance  between 
independent  states,  tiiongh,  in  many  important  particulars,  they  are  subject  to  the 
confederate  powec  The  sovereign  powers  are  so  intermixed  and  distributed  among 
the  members  of  the  union,  between  the  federal  head  and  the  separate  state,  as  to  render 
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*were  restricted  from  any  constructive  assumption  of  *215 
power,  however  essential  it  might  have  been  deemed  to 
the  complete  enjoyment  and  exercise  of  that  which  was  given. 
No  express  grant  conveyed  any  implied  power ;  and  it  is  easy 
to  perceive,  that  a  strict  and  rigorous  adherence  to  the  letter  of 
the  grant,  without  permission  to  give  it  a  liberal  and  equitable  in- 
terpretation, in  furtherance  of  the  beneficent  ends  of  the  govern- 
ment, must,  in  many  cases,  frustrate  entirely  the  purposes  of  the 
power.  A  government  too  restricted  for  the  due  performance  of 
its  high  trust  will  either  become  insignificant,  or  be  driven  to 
usurpation.  We  have  examples  of  this  in  the  government  of  the 
United  Netherlands,  before  it  was  swept  away  by  the  violence  of 
the  French  revolution.  While  that  government  moved  within 
its  constitutional  limits,  it  was  more  absolutely  nerveless  than 
any  other  government  which  ever  existed.  The  states  general 
could  neither  make  war  or  peace,  or  contract  alliances,  or  raise 
money,  without  the  consent  of  every  province  ;  nor  the  provincial 
states  conclude  those  points,  without  the  consent  of  every  city 
having  a  voice  in  their  assemblies.  The  consequence  was,  that 
tlie  federal  head  was  frequently  induced,  by  imperious  necessity, 
to  assume  power  unwarranted  by  the  fundamental  charter  of  the 
union,  and  to  dispense  with  the  requisite  unanimity.  This  was 
done  in  the  years  1648,  1657,  and  1661,  as  well  as  in  another 
strong  instance  in  1668,  given  by  Sir  William  Temple,  and  of 
which  he  was  the  author,  (a) 
The  former  confederation  of  this  country  was  defective  in  not 

the  system  exceedingly  complex ;  but  it  does  not  fitll  within  the  province  of  this  work 
to  enter  into  detail.  A  more  general  and  precise  sketch  is  given  in  Wheaton's  Ele- 
ments of  International  Law,  3d  edit.  pp.  79  -  92.^ 

(a)  Temple's  Works,  vol.  i.  pp.  115, 128,  887.  In  1781,  a  report  was  made  by  a 
committee  of  Ck>ngre8S,  for  submitting  to  the  states  an  amendment  to  the  ISth  article 
of  the  confederation  then  recently  subscribed  by  all  the  states,  in  which  amendment 
it  was  to  be  provided,  that  in  case  of  refusal  or  neglect  of  any  one  or  more  of  the 
confederated  states  to  abide  by  and  obey  the  determinations  of  Ck>ngTess,  in  respect 
to  requisitions  of  men  and  money,  agreeably  to  the  apportioned  quotas,  Congress 
might  employ  the  land  and  naval  forces  of  the  United  States  to  compel  compliance 
by  the  delinquent  states,  and  to  make  distress  of  the  property  of  such  state  and  its 
citizens,  and  diso  prohibit  and  prevent  their  trade  and  commerce  with  other  states  and 
with  foreign  powers.  Mr.  Madison,  and  even  General  Washington,  perceived  the 
necessity  of  such  a  coercive  federal  power.    The  Madison  Papers,  vol.  i.  pp.  81,  86» 

1  See  Wheaton's  Elements  of  International  Law,  6th  edit.  p.  71,  editor's  note. 
TOL.  I.  19 


218  JTWaPBUDEMCE  OF  [PABT  U 

giying  complete  authority  to  Oongress  to  interfere  in  contests 
between  the  several  states,  and  to  protect  each  state  fiom  inter- 
nal violence  and  rebellion.  In  many  respects  our  confederation 
was  superior  to  those  of  Germany,  Holland,  or  Switzerland,  and 

particularly  in  the  absolute  prohibition  to  the  several  states, 
*  216   from  any  interference  or  *  concern  in  foreign  or  domestic 

alliances,  or  from  the  maintenance  of  land  or  naval  forces 
in  time  of  peace.  But  in  &e  leading  features  which  I  have  sug- 
gested, and  in  others  of  inferior  importance,  it  was  a  most  unskilful 
fabric,  and  totally  incompetent  to  fulfil  the  ends  for  which  it  was 
erected.  Almost  as  soon  as  it  was  ratified,  the  states  began  to  fail 
in  a  prompt  and  faithful  obedience  to  its  laws.  As  danger  receded, 
instances  of  neglect  became  more  frequent,  and  before  the  peace 
of  1788,  the  inherent  imbecility  of  the  government  had  displayed 
itself  with  alarming  rapidity.  The  delinquencies  of  one  state 
became  a  pretext  or  apology  for  those  of  another.  The  idea  of 
supplying  the  pecuniary  exigencies  of  the  nation,  from  requisitions 
on  the  states,  was  soon  found  to  be  altogether  delusive.  The 
national  engagements  seem  to  have  been  entirely  abandoned,  (a) 
Even  the  contributions  for  the  ordinary  expenses  of  the  govern- 
ment fell  almost  entirely  upon  the  two  states  which  had  the  most 
domestic  resources.  Attempts  were  very  early  made  by  Congress, 
and  in  remonstrances  the  most  manly  and  persuasive,  to  obtain 
from  the  several  states  the  right  of  levying,  for  a  limited 
time,  a  general  impost,  for  the  exclusive  *  purpose  of  pro-  *  217 

88.  Bat  the  power  waa  nerer  formally  proposed  to  the  states,  or  granted ;  and  if  it 
had  been,  it  nerer  would  or  conld  have  been  executed,  without  leading  to  the  destruc- 
tion of  the  Union. 

(a)  The  efibrts  of  Bobert  Morris,  the  superintendent  of  finance,  in  the  years  1781 
and  1782,  to  infuse  some  portion  of  life  and  energy  into  the  languishing  powers  of  the 
confederation  were  incessant,  deroted,  and  masterly,  and  his  appeals  to  the  interests 
and  honor  of  the  states  were  most  eloquent,  but  utterly  unavailing.  See,  among 
others,  his  Circular  Letters  to  the  Governors  of  the  States,  of  the  dates  of  Januazy 
dd,  February  15th,  May  16th,  and  October  21st,  1782,  and  his  Letters  to  Ck>ngTess, 
of  Februaiy  11th,  and  May  17th,  1782,  and  March  17th,  1783.  Diplomatic  Coire- 
spondenoe,  edited  by  J.  Sparks,  vol.  zii.    Here  we  may  say,  if  ever  it  might  be  truly 

said, 

St  JPefyannu  cuxtm 

Defendi  poumt,  etktm  hoc  defennjument; 

and  the  perusal  of  the  original  correspondence  of  Bir.  Morris,  while  at  the  head  of  the 
financial  department  of  the  United  States,  cannot  but  awaken  in  the  breasts  of  the 
present  generation,  in  respect  to  the  talents  and  services  of  that  accomplished  states* 
man,  the  most  lively  sentiments  of  admiration  and  gratitude. 
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Tiding  for  the  discharge  of  the  national  debt.  It  was  found  im- 
practicable to  nnite  the  states  in  any  provision  for  the  national 
saieiy  and  honor.  Interfering  regulations  of  trade,  and  interfering 
claims  of  territorj,  were  dissolving  the  firiendly  attachments,  and 
the  sense  of  common  interest,  which  had  cemented  and  sustained 
the  union  during  the  arduous  struggles  of  the  Bevolution.  Symp- 
toms of  distress,  and  marks  of  humiliation,  were  rapidly  accumu- 
lating. It  was  with  difficulty  that  the  attention  of  the  states  could 
be  sufficiently  exerted  to  induce  them  to  keep  up  a  sufficient  rep- 
resentation in  Oongress  to  form  a  quorum  for  business.  The 
finances  of  the  nation  were  annihilated.  The  whole  army  of  the 
United  States  was  reduced,  in  1784,  to  80  persons  ;  and  the  states 
were  urged  to  provide  some  of  the  militia  to  garrison  the  western 
posts.  In  short,  to  use  the  language  of  the  authors  of  The  Feder- 
alist, "  each  state,  yielding  to  the  voice  of  immediate  interest  or 
convenience,  successively  withdrew  its  support  &(Hn  the  confeder- 
ation, till  the  frail  and  tottering  edifice  was  ready  to  fall  upon  our 
heads,  and  to  crush  us  beneath  its  ruins." 

Most  of  the  federal  constitutions  in  the  world  have  degenerated 
or  perished  in  the  same  way  and  by  the  same  means.  They  are  to 
be  classed  among  the  most  defective  political  institutions  which 
have  been  erected  by  mankind  for  their  security.  The  great  and 
incurable  defect  of  all  former  federal  governments,  such  as  the 
Amphictyonic,  the  Achsean,  and  Lycian  confederacies,  in  ancient 
Oreece  ;  and  the  Germanic,  the  Helvetic,  the  Hanseatic,  and  the 
Dutch  republics,  in  modem  history,  is,  that  they  were  sovereign- 
ties over  sovereigns,  and  legislations,  not  for  private  individuals, 
but  for  communities  in  their  political  capacity.  The  only  coercion 
for  disobedience  was  physical  force,  instead  of  the  decree  and  the 
pacific  arm  of  the  civil  magistrate.  The  inevitable  consequence, 
in  every  case  in  which  a  member  of  such  a  confederacy  chooses  to 
be  disobedient,  is  either  a  civil  war,  or  an  annihilation  of  national 
authority. 

•  The  first  effort  to  relieve  the  people  of  this  country  ♦  218 
fi^m  a  state  of  national  degradation  and  ruin  came  conTenuonof 
from  Virginia,  in  a  proposition  from  its  legislature  in  ■*•»<»  *°iW6. 
January,  lt86,  for  a  convention  of  delegates  from  the  several 
states  to  regulate  our  commerce  with  foreign  nations.  The  pro- 
posal was  well  received  in  many  of  the  other  states,  and  five  of 
them  sent  delegates  to  a  convention  which  met  at  Annapolis,  in 
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September,  1786.  (a)  This  small  assembly  being  only  a  partial 
representation  of  the  states,  and  being  deeply  sensible  of  the 
radical  defects  of  the  system  of  the  existing  federal  government, 
thought  it  inexpedient  to  attempt  a  partial  and  probably  only  a 
temporary  and  delusive  alleviation  of  our  national  calamities. 
They  concurred,  therefore,  in  a  strong  application  to  Congress  for  a 
general  convention,  to  take  into  consideration  the  situation  of  the 
United  States,  and  to  devise  such  further  provisions  as  should  be 
proper,  to  render  the  federal  government  not  a  mere  phantom,  as 
heretofore,  but  a  real  government,  adequate  to  the  exigencies  of 
the  Union.  Congress  perceived  the  wisdom,  and  felt  the  patriotism 
of  the  suggestion,  and  recommended  a  convention  of  delegates  from 
the  several  states,  to  revise,  amend,  and  alter  the  articles  of  con- 


(a)  Though  the  proximate  origin  of  the  federal  convention  of  1787  was  the  proposi- 
tion from  Virginia^  in  1786,  yet  the  necessity  of  a  national  convention,  with  full  author- 
ity to  amend  and  jeorganiae  the  government,  was  first  suggested,  and  fully  shown,  by 
Colonel  Hamilton,  in  1780,  while  he  was  an  aid  to  General  Washington.  In  his  mas- 
terly and  very  extraordinary  letter,  (considering  his  age  of  only  28  years,)  addressed 
to  tiie  Honorable  James  Duane,  a  member  of  Congress  from  New  York,  in  September, 
1780,  he  showed  most  manifestly  the  defects  and  absolute  inefficiency  of  the  articles  of 
oonfiederation ;  and  that  the  United  States,  for  their  safety  and  happiness,  if  not  for 
their  fUture  existence,  stood  in  need  of  a  national  government,  clothed  with  the  requi- 
site sovereign  powers,  such  as  the  confederation  theoretically  contained,  but  without 
possessing  any  fit  organs  to  receive  them.  This  letter  is  to  be  seen  at  large  in  "  The 
Life  of  Alexander  Hamilton,  by  his  son,  John  C.  Hamilton,"  vol.  i.  pp.  284  -  305,  and 
in  the  Hamilton  Papers,  vol.  i.  p.  428,  edited  by  Dr.  Hawks.  The  earliest  legislative 
suggestion  of  a  convention  for  the  purpose  of  reforming  the  government  was  the  con- 
current resolutions  of  the  two  houses  of  the  legislature  of  New  York,  passed  on  the 
SOth  and  31st  of  July,  1782.  They  were  introduced  into  the  Senate  by  General 
Schuj^er,  and  they  stated,  that  "  the  radical  source  of  most  of  our  embarrassments 
was  the  want  of  sufficient  power  in  Congress ;  that  the  confederation  was  defective  in 
several  essential  points,  particularly  in  not  vesting  the  federal  gfovemmcnt  either  with 
a  power  of  providing  revenue  for  itself,  or  with  ascertained  and  productive  funds : 
that  its  defects  could  not  be  repaired,  nor  the  powers  of  Congress  extended,  by 
partial  deliberations  of  the  states  separately ;  and  that  it  would  be  advisable  to  pio> 
pose  to  Congress  to  recommend,  and  to  each  state  to  adopt  the  measure  of  assem- 
bling a  general  convention  of  the  states,  specially  authorized  to  revise  ^and  amend  the 
confiBderation."  New  York  Journals  of  the  Senate  and  Assembly,  July  20th  and  2l8t, 
1782. 

There  is  no  doubt  of  the  justness  of  the  inference  drawn  by  his  son,  (Life  of  Ham 
ilton,  vol.  i.  p.  405,)  tiiat  Colonel  Hamilton,  who  was  attending  the  legislature  when 
the  resolutions  passed,  and  who  had  an  interview  with  a  joint  committee  of  the  two 
houses,  in  his  public  character,  under  the  superintendent  of  finance,  and  who  was,  at 
the  same  time,  chosen  a  delegate  in  Congress,  by  the  legislature,  was  the  distinguished 
individual,  who  by  his  wisdom  suggested,  and  by  his  influence  promoted,  that  earliest 
authoritative  measure  taken  for  a  general  convention  of  the  states. 
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federation.  All  the  states,  except  Rhode  Island,  acceded  to  the 
proposal,  and  appointed  delegates,  who  assembled  in  a  general 
conyention  in  Philadelphia,  in  May,  1787. 

This  was  a  crisis  most  solemn  and  eventful,  in  respect  to  our 
future  fortune  and  prosperity.  All  the  fruits  of  the  q^q^j^ 
Revolution,  and  perhaps  tiie  final  destiny  of  republican  Gonyeaaoii  in 
government,  were  staked  on  the  experiment  which  was  ^^•^^ 
then  to  be  made  to  reform  the  system  of  our  national  compact. 
Happily  for  this  country,  and  probably  as  auspiciously  for  the  gen- 
eral liberties  of  mankind,  the  convention  combined  a  very  rare 
union  of  the  best  talents,  experience,  information,  patriotism, 
probity,  and  character  which  tiie  country  afforded;  and  it  com- 
manded that  universal  public  confidence  which  such  qualifications 
were  calculated  to  inspire.  After  several  months  of  tranquil  de- 
Uberation,  the  convention  agreed,  with  unprecedented  una- 
nimity, on  the  *  plan  of  government  which  now  forms  the  *  219 
constitution  of  the  United  States.  This  plan  was  directed 
to  be  submitted  to  a  convention  of  delegates,  to  be  chosen  by  the 
people  at  large  in  each  state,  for  their  assent  and  ratification. 
Such  a  measure  was  laying  the  foundations  of  the  fabric  of  our 
national  polity,  where  alone  they  ought  to  be  laid,  on  the  broad 
consent  of  the  people.  The  constitution  underwent  a  severe 
scrutiny  and  long  discussion,  not  only  in  public  prints  and  private 
circles,  but  solemnly  and  publicly,  by  the  many  illustrious  states- 
men who  composed  these  local  conventions.  Nearly  a  year  elapsed 
before  it  received  the  ratification  of  a  requisite  number  of  conven- 
tions of  delegates  of  the  people  of  the  states  to  give  it  a  political 
existence.  New  Hampshire  was  the  ninth  state  which  adopted 
the  constitution,  and  thereby,  according  to  one  of  its  articles,  it 
was  to  become  the  government  of  the  states  so  ratifying  the  same. 
Her  example  was  immediately  followed  by  the  powerful  states  of 
Virginia  and  New  York;  and  on  the  4th  of  March,  1789,  the 
government  was  duly  organized  and  put  into  operation.  Nortii 
Carolina  and  Rhode  Island  withheld  some  time  longer  their  assent. 
Their  scruples  were,  however,  gradually  overcome,  and  in  June, 
1790,  the  constitution  had  received  the  unanimous  ratification  of 
the  respective  conventions  of  the  people  in  evejy  state. 

The  peaceable  adoption  of  this  government,  under  all  the  cir- 
cxmistanCes  which  attended  it,  presented  the  case  of  an  effort  of 
deliberation,  combined  with  a  spirit  of  amity  and  of  mutual  con- 

19* 
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dession,  which  was  without  exampLe.  It  must  be  a  source  of  just 
pride,  and  of  the  most  grateful  recollection^  to  eveiy  American, 
who  reflects  seriously  on  the  difSiculty  of  the  experiment,  the  man- 
ner in  which  it  was  conducted,  the  felicily  of  its  issue,  and  the 
fate  of  similar  trials  in  other  nations  of  the  earth. 
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The  power  of  mftking  laws  is  the  supreme  power  in  a  state,  and 
the  department  in  which  it  resides  will  naturally  have  such  a  pre- 
ponderance in  the  political  system,  and  act  with  such  mighty  force 
upon  the  public  mind,  that  the  line  of  separation  between  that  and 
the  other  branches  of  the  govemment  ought  to  be  marked  very 
distinctly,  aad  with  the  most  carefol  precision. 

The  constitution  of  the  United  States  has  effected  this  purpose 
with  great  felicity  of  execution,  and  in  a  way  well  calculated  to 
preserve  the  equal  balance  of  the  government  and  the  harmony  of 
its  operations.  It  has  not  only  made  a  general  delegation  of  the 
legislative  power  to  one  branch  of  the  government,  of  the  execu- 
tive to  another,  and  of  the  judicial  to  the  third,  but  it  has  spe- 
cially defined  the  general  powers  and  duties  of  each  of  those  depart- 
ments. This  is  essential  to  peace  and  safety  in  any  government, 
and  especially  in  one  clothed  only  with  specific  powers  for  national 
purposes,  and  erected  in  the  midst  of  numerous  state  governments 
retaining  the  exclusive  control  of  their  local  concerns.  It  will  be 
the  object  of  this  lecture  to  review  the  legislative  department;  and 
I  shall  consider  this  great  title  in  our  national  polity  under  the 
following  heads :  —  (1.)  The  constituent  parts  of  Congress,  and 
the  mode  of  their  appointment.  (2.)  Their  joint  and  separate 
powers  and  privileges.  (8.) .Their  method  of  enacting  laws,  with 
the  qualified  negative  of  the  President. 

(1.)  By  the  constitution,  (a)  all  the  legislative  powers 
therein  *  granted  are  vested  in  a  Oongress,  consisting  of  *222 
a  Senate  and  House  of  Representatives. 

The  division  of  the  legislature  into  two  separate  and  indepen- 
dent branches  is  founded  on  such  obvious  principles  of    xHTiaian  of 
good  policy,  and  is  so  strongly  recommended  by  the  im-  o<»gM«  inio 
equivocal  language  of  experience,  that  it  has  obtained  **®''**"^ 
the  general  approbation  of  the  people  of  this  country.    One  great 

(a)  Art  1,  sec.  1. 
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object  of  this  separation  of  the  legislature  into  two  houses,  acting 
separately  and  with  co-ordinate  powers,  is  to  destroy  the  evil  effects 
of  sudden  and  strong  excitement,  and  of  precipitate  measures, 
springing  from  passion,  caprice,  prejudice,  personal  influence,  and 
party  intrigue,  which  have  been  found,  by  sad  experience,  to 
exercise  a  potent  and  dangerous  sway  in  single  assemblies.  A 
hasty  decision  is  not  so  likely  to  proceed  to  the  solemnities  of  a 
law,  when  it  is  to  be  arrested  in  its  course,  and  made  to  undergo 
the  deliberation,  and  probably  the  jealous  and  critical  revision  of 
another  and  a  rival  body  of  men,  sitting  in  a  different  place,  and 
under  better  advantages  to  avoid  the  prepossessions  and  correct 
the  errors  of  the  other  branch.  The  legislatures  of  Pennsylvania 
and  Georgia  consisted  originally  of  a  single  house.  The  instabil- 
ity and  passion  which  marked  their  proceedings  were  very  visible 
at  the  time,  and  the  subject  of  much  public  animadversion ;  and 
in  the  subsequent  reform  of  their  constitutions,  the  people  were  so 
sensible  of  this  defect,  and  of  the  inconvenience  they  had  suffered 
from  it,  that  in  both  states  a  Senate  was  introduced.  No  portion 
of  the  political  history  of  mankind  is  more  full  of  instructive  les- 
sons on  this  subject,  or  contains  more  striking  proof  of  the  faction, 
instability,  and  misery  of  states  under  the  dominion  of  a  single 
unchecked  assembly,  than  that  of  the  Italian  republics  of  Uie 
middle  ages,  which  arose  in  great  numbers,  and  with  dazzling 
but  transient  splendor,  in  the  interval  between  the  fall  of  the 
Western  and  the  Eastern  empire  of  the  Romans.  They  were  all 
alike  ill-constituted,  with  a  single  unbalanced  assembly. 
*  223  *  They  were  alike  miserable,  and  all  ended  in  similar  dis- 
grace, (a) 
Many  speculative  writers  and  theoretical  politicians  about  the 
time  of  the  commencement  of  the  French  revolution  were  struck 
with  the  simplicity  of  a  legislature  with  a  single  assembly,  and 
concluded  that  more  than  one  house  was  useless  and  expensive. 
This  led  the  elder  President  Adams  to  write  and  publish  his  great 
work,  entitied,  "  A  Defence  of  the  Constitutions  of  Government  of 
the  United  States,"  in  which  he  vindicates,  with  much  learning 
and  ability,  the  value  and  necessity  of  the  division  of  the  legisla- 
ture into  two  branches,  and  of  the  distribution  of  the  different 
powers  of  the  government  into  distinct  departments.    He  reviewed 

« 

(a)  Adams's  Defence  of  the  American  Constitations^  toI.  iii.  p.  SOS. 
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the  history,  and  exammed  the  constmction  of  all  mixed  and  free 
gOTemments  which  had  ever  existed,  firom  the  earliest  records  of 
time,  in  order  to  deduce,  with  more  certainty  and  force,  his  great 
practical  tmth,  that  single  assembles,  without  check  or  balance,  or 
a  government  with  all  authority  collected  into  one  centre,  accord- 
ing to  the  notion  of  M.  Turgot,  were  visionary,  violent,  intriguing, 
corrupt,  and  tyrannical  dominations  of  majorities  over  minorities, 
and  uniformly  and  rapidly  terminated  their  career  in  a  profli- 
gate despotism. 

This  visionary  notion  of  a  single  house  of  the  legislature  was 
carried  into  the  constitution  which  the  French  National  Assembly 
adopted  in  1791,  The  very  nature  of  things,  said  the  intemperate 
and  crude  politicians  of  that  assembly,  was  adverse  to  every  divi- 
sion of  the  legislative  body;  and  that  as  the  nation  which  was 
represented  was  one,  so  the  representative  body  ought  to  be  one 
also.  The  will  of  the  nation  was  indivisible,  and  so  ought  to  be 
the  voice  which  pronounced  it.  If  there  were  two  chambers,  with 
a  veto  upon  the  acts  of  each  other,  in  some  cases  they  would  be 
reduced  to  perfect  inaction.  By  such  reasoning,  the  National 
Assembly  of  France,  consisting  of  upwards  of  one  thousand 
members,  *  after  a  short  and  tumultuous  debate,  almost  *  224 
unanimously  voted  to  reject  the  proposition  of  an  upper 
house,  (a)  The  same  false  and  vicious  principle  continued  for 
some  time  longer  to  prevail  with  the  theorists  of  that  country ; 
and  a  single  house  was  likewise  established  in  t&e  plan  of  govern- 
ment published  by  the  French  convention  in  1793.  The  instabil- 
ity  and  violent  measures  of  that  convention,  which  continued  for 
some  years  to  fill  all  Europe  with  astonishment  and  horror,  tended 
to  display,  in  a  most  forcible  and  affecting  light,  the  miseries  of  a 
single  unchecked  body  of  men,  clothed  with  all  the  legislative 
powers  of  the  state.  It  is  very  possible  that  the  French  nation 
might  have  been  hurried  into  the  excesses  of  a  revolution,  even 
under  a  better  organization  of  their  government ;  but  if  the  prop- 
osition of  M.  Lally  Tolendal,  to  constitute  a  senate,  or  upper 
house,  to  be  composed  of  members  chosen  for  life,  had  prevailed, 
the  constitution  would  have  had  much  more  stability,  and  would 
probably  have  been  much  better  able  to  preserve  the  nation  in 
order  and  tranquillity.    Their  own  sufferings  taught  the  French 

(a)  New  Ann.  R^.  for  1791.    Hist.  p.  49. 
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people  to  listen  to  that  oracle  of  wisdom,  the  experience  of  other 
countries  and  ages,  and  which  for  some  years  they  had  utterly 
disregarded,  amidst  the  hurry  and  the  violence  of  those  passions 
by  which  they  were  inflamed.  No  people,  said  M.  Boissy  d'An- 
glas,  in  1795,  can  testify  to  the  world  with  more  truth  and  sin- 
cerity than  Frenchmen  can  do,  the  dangers  inherent  in  a  single 
legislative  assembly,  and  the  point  to  which  factions  may  mislead 
an  assembly  without  reins  or  counterpoise.  We  accordingly  find 
that  in  the  next  constitution,  in  1795,  there  was  a  division  of  the 
legislature,  and  a  council  of  ancients  was  introduced,  to  give 
stability  and  moderation  to  the  government ;  and  this  idea  of  two 
houses  was  never  afterwards  abandoned.^ 

Senate  of  the  (2-)  The  Senate  of  the  United  States  is  composed  (b) 
United  states  of  two  scuators  from  each  state,  chosen  by  the  legis- 
*225  lature  thereof,  *for  six  years,  and  each  senator  has 
one  vote.  If  vacancies  in  the  Senate  happen  by  resig- 
nation, or  otherwise,  during  the  recess  of  the  legislature  of  any 
state,  the  executive  thereof  may  make  temporary  appointments, 
xmtil  the  next  meeting  of  the  legislature,  which  shall  then  fill 
such  vacancies,  (a)  The  Senate  at  present  consists  of  sixty 
members,  representing  the  thirty  states  of  the  Union,  (b)  In  this 
part  of  the  constitution  we  readily  perceive  the  features  of  the  old 
confederation.  Each  state  has  its  equal  voice  and  equal  weight 
in  the  Senate,  vrithout  any  regard  to  disparity  of  population, 
wealth,  or  dimensions.  This  arrangement  must  have  been  the 
result  of  that  spirit  of  amity  and  mutual  concession  which  was 

9 

(&)  Art.  1,  sec.  3. 

(a)  It  was  settled  by  the  Senate  of  the  United  States,  in  the  case  of  Landman,  in 
1S25,  that  the  state  executlYe  conld  not  make  an  appointment  in  the  recess  of  the  state 
legislature,  in  anticipation  of  an  approaching  vacancy.  He  must  wait  nntil  the  ta- 
cancj  has  actually  occurred  before  he  can  consti^itionallj  appoint 

(6)  It  was  enlarged  from  48  to  52  members,  hj  the  admission  of  Michigan  and  Ar- 
kansas as  states  into  the  Union,  in  1836,  (vide  injra,  p.  384,)  and  subsequently  to  €0 
members,  by  the  admission  of  Iowa,  Florida,  Wisconsin,  and  Texas  as  states  into  the 
Union.1  Vide  infra,  p.  384.  The  members  of  the  English  House  of  Lords  are  about 
460  in  number. 


^  Under  the  late  IVench  Republic,  the  experiment  of  a  single  legislative  assembly 
was  again  tried,  but  soon  abandoned  for  the  existing  plan  of  two  chambers  of  depu- 
ties. 

^  California  was  admitted,  as  a  state,  into  the  Union,  Sept.  9,  ISSO;  Minnesota, 
May  11, 1858 ;  Oregon,  Feb.  14, 1859 ;  Kansas,  Jan.  29, 1861. 
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rendered  indispensable  by  the  peculiarity  of  our  political  condi- 
tion. It  is  grounded  on  the  idea  of  sovereignty  in  the  states ;  and 
every  independent  commtmity,  as  we  have  ah*eady  seon^  is  equal 
by  the  law  of  nations,  and  has  a  perfect  right  to  dictate  its  own 
terms,  before  it  enters  into  a  social  compact.  On  the  principle 
of  consolidation  of  the  states,  this  organization  would  have  been 
inadmissible,  for  in  that  case  each  state  would  have  been  merged 
in  one  single  and  entire  government.  At  the  time  the  articles  of 
confederation  were  preparing,  it  was  attempted  to  allow  the  states 
an  influence  and  power  in  Congress  in  a  ratio  to  their  numbers 
and  wealth ;  but  the  idea  of  separate  and  independent  states  was 
at  that  day  so  strongly  cherished,  that  the  proposition  met  with  no 
success,  (c) 

The  election  of  the  Senate  by  the  state  legislatures  is  also  a 
recognition  of  their  separate  and  independent  existence,  and  ren- 
ders them  absolutely  essential  to  the  operation  of  the  national  gov- 
ernment, (d)  There  were  difficulties,  some  years  ago,  as  to  the 
true  construction  of  the  constitution  in  the  choice  of  senators. 
They  were  to  be  eho%en  hy  the  legislatureSj  and  the  legislature  was 
to  prescribe  the  times,  places,  and  manner  of  holding  elections  for 
senators,  and  Congress  are  authorized  to  make  and  alter  such 
regulations,  except  as  to  the  place,  (e)  As  the  legislature  may 
prescribe  the  manner,  it  has  been  considered  and  settled,  in  New 
York,  that  the  legislature  may  prescribe  that  they  shall  be 
chosen  *  by  joint  vote  or  ballot  of  the  two  houses,  in  case  *  226 
the  two  houses  cannot  separately  concur  in  a  choice,  and 
then  the  weight  of  the  Senate  is  dissipated  and  lost  in  the  more 
numerous  vote  of  the  Assembly.  This  construction  has  become 
too  convenient,  and  has  been  too  long  settled  by  the  recognition 
of  senators  so  elected,  to  be  now  disturbed ;  though  I  should  think, 
if  the  question  were  a  new  one,  that  when  the  constitution  directed 
tiiat  the  senators  should  be  chosen  by  the  Ugtslature,  it  meant  not 
the  members  of  the  legislature  per  capita,  but  the  legislature. in 
the  true  technical  sense,  being  the  two  houses  acting  in  their 
separate  and  organized  capacities,  with  the  ordinary  constitutional 
right  of  n^ative  on  each  other's  proceedings.    This  was  a  con- 

(c)  Josrnali  of  CongrmB,  toI.  iiL  p.  416. 

(d)  It  giyes  to  the  state  gOTemments,  sajs  the  Federaliflt,  No.  62,  such  an  agencj 
in  the  formatioii  of  the  federal  goveniment  as  must  secure  their  authority. 

(«)  Art.  1,  see.  4. 
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temporary  exposition  of  the  clause  in  question,  and  was  par- 
ticularly maintained  in  the  well-known  letters  of  the  Federal 
Farmer,  (a)  who  surreyed  the  constitution  with  a  jealous  and 
scrutinizing  eye. 

The  small  number  and  long  duration  of  the  Senate  were  in- 
tended to  render  them  a  safeguard  against  the  influence  of  those 
paroxysms  of  heat  and  passion,  which  prevail  occasionally  in  the 
most  enlightened  communities,  and  enter  into  the  deliberation  of 
popular  assemblies.  In  this  point  of  view,  a  firm  and  independent 
Senate  is  justiy  regarded  as  an  anchor  of  safety  amidst  the  storms 
of  political  faction ;  and  for  want  of  such  a  stable  body,  the  repub- 
lics of  Athens  and  Florence  were  overturned  by  the  fury  of  com- 
motions, which  the  Senates  of  Sparta,  Carthage,  and  Rome  might 
have  been  able  to  withstand.  The  characteristical  qualities  of  the 
Senate,  in  the  intendment  of  the  constitution,  are  wisdom  and 
stability.  The  legal  presumption  is,  that  the  Senate  will  entertain 
more  enlarged  views  of  public  policy,  will  feel  a  higher  and  juster 
sense  of  national  character,  and  a  greater  regard  for  stability  in 
the  admini^ation  of  the  government.    These  qualities,  it  is  true, 

may,  in  most  cases,  be  equally  found  in  the  other  branch 
*  227    of  the  legislature,  but  *  the  constitutional  structure  of  the 

House  is  not  equally  calculated  to  produce  them ;  for,  as 
the  House  of  Representatives  comes  more  immediately  from  the 
people,  and  the  members  hold  their  seats  for  a  much  shorter  tame, 
they  are  presumed  to  partake,  with  a  quicker  sensibility,  of  the 
prevailing  temper  and  irritable  disposition  of  the  tames,  and  to  be 
in  much  more  danger  of  adopting  measures  with  precipitation,  and 
of  changing  them  with  levity.  A  mutable  legislation  is  attended 
with  a  formidable  train  of  mischiefs  to  the  community.  It  weakens 
the  force,  and  increases  the  intricacy  of  the  laws,  hurts  credit, 
lessens  the  value  of  property,  and  it  is  an  infirmity  very  incident 
to  republican  establishments,  and  has  been  a  constant  source  of 
anxiety  and  concern  to  their  most  enlightened  admirers,  (a)  A 
disposition  to  multiply  and  change  laws,  upon  the  spur  of  the 
occasion,  and  to  be  making  constant  and  restless  experiments  with 
.  the  statute  code,  seems  to  be  the  natural  disease  of  popular  assem- 
blies. In  order,  therefore,  to  counteract  such  a  dangerous  pro- 
pensity, and  to  maintain  a  due  portion  of  confidence  in  the  gov- 

(a)  Letter  IS.  (a)  Federalist,  vol.  ii.  No.  6S. 
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emmenty  and  to  insure  its  safety  and  character  at  kome  and 
abroad,  it  is  requisite  that  another  body  of  men,  coming  likewise 
from  the  people,  and  equally  responsible  for  their  conduct,  but 
resting  on  a  more  permanent  basis,  and  constituted  with  stronger 
inducements  to  moderation  in  debate,  and  to  tenacity  of  purpose, 
should  be  placed  as  a  check  upon  the  intemperance  of  the  more 
popular  department,  (b) 

The  Senate  has  been,  ftom  the  first  formation  of  the  goyern- 
ment,  divided  into  three  classes ;  and  the  rotation  of  the  classes 
was  originally  determined  by  lot,  and  the  seats  of  one  class  are 
vacated  at  the  expiration  of  the  second  year,  and  one  third  of  the 
Senate  are  chosen  every  second  year,  (c)  This  provision  was 
borrowed  &om  a  similar  one  in  some  of  the  state  constitutions^ 
of  which  Virginia  gave  the  first  example ;  and  it  is  ad* 
mirably  calculated,  on  the  one  hand,  to  infuse  *  into  the  *  228 
Senate,  biennially,  renewed  public  confidence  and  vigor ; 
and,  on  the  other,  to  retain  a  large  portion  of  experienced  men^ 
bers,  duly  initiated  into  the  general  principles  of  national  policy, 
and  the  forms  and  course  of  business  in  the  House.  The  Vice- 
President  of  the  United  States  is  President  of  the  Senate,  but 
has  no  vote,  unless  they  be  equally  divided,  (a)  It  would  seem 
to  be  the  better  opinion,  that  he  has  authority  as  presiding  officer, 
trirtute  qffieiiy  and  without  any  special  delegation  of  power  by  the 
Senate,  to  preserve  order ;  but  from  some  scruples  on  that  subject, 
the  Senate,  in  1888,  established  by  rule,  that  every  question  of 
order  should  be  decided  by  the  President  of  the  Senate  without 
debate,  subject  to  an  appeal  to  the  Senate,  (b) 

The  superior  weight  and  delicacy  of  the  trust  confided  to  the 
Senate,  and  which  will  be  shown  more  fully  hereafter,  is  a  reason 
why  the  constitution  (c)  requires,  not  only  that  the  senators  should 


(6)  The  constitntion  of  Rhode  Island,  which  was  organized  and  went  into  operation 
in  1843,  has  constituted  the  Senate  of  that  state  npon  conserratiye  principles,  while  the 
Hoase  of  Bepresentatives  is  constructed  npon  the  basis  of  population,  giving  to  each 
citf  and  town  a  representatiye  in  a  ratio  to  its  number  of  inhabitants.  The  Senate  is 
composed  of  onlj  one  member  from  each  citj  or  town,  so  that  the  legislatiye  power 
cannot  be  wielded  hy  overwhelming  numbers  in  a  few  great  manufacturing  towns  or 
cities,  to  the  oppression  of  the  agricultural  towns.  It  is  a  salutary  and  provident  check 
to  the  tyranny  of  majorities  over  minorities. 

(e)  Constitution  of  the  United  States,  art  I,  sec.  8. 

(a)  Art  1,  sec.  3. 

(6)  Stoiy's  Comm.  vol.  ii.  pp.  S12,  213.  (c)  Art.  1,  sec.  3. 
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be  chosen  for  six  years,  but  that  each  senator  should  be  thirtj 
years  of  age,  and  nine  years  a  citize^i  of  the  United  States,  and, 
at  the  tune  of  his  election,  an  inhabitant  of  the  state  for  which  ho 
is  chosen.  The  same  age  was  also  requisite  for  a  Roman  senator, 
though  in  their  ezecutiTe  offices  no  qualification  of  age  was  re- 
quired. Ne  cBtoi  quidem  di%tmgud>atur  quin  prima  jiwenta  con»Ur 
latum  CLC  dietaturam  imrent,  (d)  It  has  been  also  deemed  fit  and 
proper,  in  a  country  which  was  colonized  originally  firom  several 
parts  of  Europe,  and  has  been  disposed  to  adopt  the  most  liberal 
policy  towards  the  rest  of  mankind,  that  a  period  of  citizenship, 
sufficient  to  create  an  attachment  to  our  government,  and  a 
knowledge  of  its  principles,  should  render  an  emigrant  eligible 
to  office.  The  English  policy  is  not  quite  so  enlarged.  No  alien- 
born  can  become  a  member  of  parliament.  This  disability  was 
imposed  by  the  act  of  settlement  of  12  Wm.  III.  c.  2  ;  and  no  bill 
of  naturalization  can  be  received  in  either  house  of  parliament, 
without  such  disabling  clause  in  it. 

(8.)  The  House  of  Representatives  is  composed  of  members 
Boom  of  <^'^^>8®^^  ovory  sccoud  year  by  the  people  of  the  several 
Repreaento-  statcs,  who  are  qualified  electors  of  the  most  numerous 
branch  of  the  legislature  of  the  state  to  which  they 
belong.  The  legislature  of  each  state  prescribes  the  times,  places, 
and  manner  of  holding  elections  for  representatives,  but  Congress 
may,  at  any  time,  by  law,  make  or  alter  such  regulations,  (e)  No 
person  can  be  a  representative  imtil  he  has  attained  the  age  of 
twenty-five  years,  and  has  been  seven  years  a  citizen  of  the  United 
States,  and  is,  at  the  time  of  his  election,  an  inhabitant  of  the 

state  in  which  he  is  chosen.  (/) 
*  229       *  The  qualifications  of  electors  of  the  assembly,  or  most 

numerous  branch  of  the  legislature,  in  the  several  state 
governments,  generally  are,  that  they  be  of  the  age  of  twenty-one 
years  and  upwards,  and  free  resident  male  citizens  of  the  state  in 
which  they  vote ;  and,  in  some  of  the  states,  they  are  required  to 
possess  property,  and  in  the  most  of  them  to  be  white,  as  well  as 

(d)  Tac.  Ann.  Ub.  11,  S2. 

(e)  Art  1,  sec.  4. 

(/)  Art.  1,  sec.  S.  The  question  whether  the  indiTidnal  states  can  superadd  to,  or 
Tary  the  qualificattons  preacribed  to  the  xepresentatiye  by  the  constitution  of  the 
United  States,  is  examined  in  Mr.  Justice  Story's  Commentaries  on  the  Constitudony 
▼ol.  ii.  pp.  99-103.  But  the  objections  to  the  existence  of  any  such  power  appear  to 
me  to  be  too  palpable  and  weighty  to  admit  of  any  discussion. 
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free  citizeiis  The  deecriptiou  is,  almost  everywhere,  so  large  as 
to  include  all  persons  who  are  of  competent  discretion,  and  are 
interested  in  the  welfare  of  the  government,  and  liable  to  bear 
any  of  its  duties  or  burdens.  The  House  of  Representatives  may, 
therefore,  very  fairly  be  said  to  represent  the  whole  body  of  the 
American  people,  (a)    Some  of  the  state  constitutions  have  pre* 


(a)  In  almoet  all  the  states,  no  property  qnaliAcalion  whaterer,  not  eren  paying 
taxesy  or  serving  in  the  militia,  or  being  assessed  for  and  working  on  the  public  high- 
way, is  reqnisite  for  the  exercise  of  the  right  of  sufirage.  Every  free  male  (and  in  a 
miyori^  of  the  states)  white  citizen  of  the  age  of  twenty-one  years,  and  who  shall 
hare  been  a  resident  for  some  short  given  period,  varying  in  those  states  from  two 
yean  to  three  months,  is  entitled  to  vote.  In  Illinois  it  has  been  adjudged,  that  the 
word  Mabitant,  in  the  constitution  of  the  state,  means  all  persons  who  have  a  fixed 
permanent  reguknce  bona  fide,  and  not  one  casual  or  temporary,  and  that  a  residence 
of  six  months  entitles  eyery  inhabitant  to  vote ;  —  that  under  the  ordinance  of  1787, 
and  the  oonstitution  of  the  state,  and  the  statutes  of  1819, 1821, 1823, 1829,  and  1833, 
aUtnt,  being  residents,  are  entitled  to  vote,  though  the  distinction  between  citizens  and 
inhabitants  is  sustained  for  yarious  other  purposes ;  and  that  it  belongs  to  the  states 
respectively  to  prescribe  the  qualifications  of  persons  entitled  to  exercise  the  right  of 
suffirage,  not  only  as  to  state,  but  to  congressional  elections.  Spragins  v.  Houghton, 
2  Scammon,  377.  This  latitudinary  extension  of  the  right  of  sufi[rage  to  aliens  seems 
to  be  peculiar  to  some  of  the  states  formed  out  of  the  Northwestern  Territory,  under 
the  ordinance  of  the  Confederated  Congress  in  1787.  The  state  of  l^chigan  adopted 
it ;  so  has  Wisconsin,  by  her  constitution  in  1846 ;  but  in  Ohio,  by  the  act  of  1831,  the 
right  of  suffinige  is  restricted  to  natural-bom  and  naturalized  citizens,  and  so  I  think 
it  ought  to  be  in  all  sound  policy ;  and  the  view  taken  of  the  subject  in  the  above 
case,  by  one  of  the  counsel  who  argued  the  cause,  is  a  masterly  argument.  In  the 
states  of  Massachusetts,  Connecticut,  Pennsylvania,  Delaware,  Georgia,  (the  words 
of  the  constitution  of  Georgia  are,  that  the  electors  shall  "  have  paid  all  taxes  which 
may  have  been  required  of  them,  and  which  they  may  have  had  an  opportunity  of 
paying,  agreeably  to  law,  for  the  year  preceding  the  election,")  Ohio,  and  Louisiana, 
the  elector  is  required,  in  addition  to  age  and  residence,  to  have  been  assessed  and 
paid,  or,  in  Ohio,  charged  with  a  state  or  county  tax,  or,  in  Connecticut,  to  have 
served  in  the  militia.  The  reyised  constitution  of  Fennsylyania,  in  1838,  requires 
the  elector  to  have  resided  one  year  in  the  state,  and  ten  days  in  the  district,  immedi- 
ately preceding  the  election,  and  to  have  within  two  years,  if  of  twenty-two  years  of 
age,  paid  a  tax,  assessed  ten  days  before  the  election.  And  in  the  amended  consti- 
tution of  TiOuisiana,  in  1845,  the  qualification  of  having  paid  a  tax  is  dropped,  and 
the  elector  is  only  required  to  have  been  two  years  a  citizen  of  the  United  States,  or 
resident  in  the  state  for  two  consecutive  years  next  preceding  the  election,  and  the 
last  year  in  the  parish  where  he  proposes  to  yote,  and  no  person  shall  yote  except  in 
his  own  parish  or  election  precinct.  In  Rhode  Island,  New  Hampshire,  Virginia, 
and  North  Carolina,  a  qualification  as  to  proper^  is  still  requisite.  The  Rhode  Is- 
land charter  of  1663  prescribed  no  regulation  as  to  the  right  of  sufirage.  The  power 
of  admitting  freemen  was  exercised  by  the  general  assembly,  until  they  authorized 
the  towns  to  admit  fteemen.  In  1724  an  act* was  passed  by  the  general  assembly, 
providing  that  no  person  should  be  admitted  a  freonan,  unless  he  owned  a  freehdd 
estate  of  a  certain  value,  or  was  the  eldest  son  of  such  a  freeholder.    Such  has  been 
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scribed  the  same,  or  higher  qualifications  as  to  property,  in  the 
elected  than  in  the  electors,  and  some  of  them  have  required  a 

the  law  ever  since,  and  the  requisite  yalue  of  the  estate  is  said  to  be  $  134.  But  the 
new  constitution  of  Rhode  Island,  which  went  into  operation  in  May,  1843,  has  estab- 
lished and  defined  the  property  qualification  of  electors,  being  native  citizens  as  to 
real  estate,  to  be  of  the  value  of  $  134,  over  and  above  all  encumbrances,  and  together 
with  a  previous  residence  and  home  in  the  state  for  one  year,  and  of  six  months  in 
the  city  or  town  in  which  he  votes ;  or,  without  it,  the  elector  must  have  had  his  resi- 
dence and  home  in  the  state  two  years,  and  in  the  town  or  city  in  which  he  votes,  six 
months  next  preceding  the  election,  and  his  name  must  be  registered  in  the  city  or 
town  before  the  end  of  December  preceding  the  election,  and  he  must  have  paid  a 
tax  of  $  1,  or  been  enrolled  in  the  militia,  and  done  military  service  or  duty  therein. 
No  pauper  shall  be  permitted  to  be  registered  or  to  vote.  Naturalized  citizens  are  re- 
quired to  have  a  freehold  estate  of  the  value  before  required ;  and  no  person  can  vot» 
to  impose  a  tax,  or  to  expend  money,  in  any  town  or  city,  unless  he  shall  have  paid 
a  tax  within  the  year  preceding,  upon  property  valued  at  least  at  $  134.  These  pro- 
visions, together  with  that  relating  to  the  judicial  tenure  and  compensation,  mentioned 
*njra,  at  p.  295,  render  the  aspect  of  the  constitution  of  that  state  more  wise  and  con- 
'iervative  than  any  other  state  constitution  recently  formed  or  amended.  Indeed,  that 
constitution  seems  to  stand  pre-eminently  valuable  in  the  guards  it  introduces  against 
one  of  the  most  alarming  evils  incident  in  large  towns  and  cities  to  our  democratical 
establishments.  I  mean  the  fraudulent  abuse  of  the  right  of  suffrage.  The  previous 
residence  of  the  elector  in  the  town  or  ward  where  he  offers  his  vote,  and  his  asceiv 
tained  qualifications  ought  to  be  defined  and  registered,  as  absolutely  essential  to  the 
order  and  purity  of  elections.  The  legal  provision  on  this  subject  in  Massachusetts 
is  valuable.  Every  citizen  must  have  resided  witliin  the  state  one  year,  and  within 
the  town  in  which  he  may  claim  a  right  to  vote,  six  months  preceding  tbe  election. 
The  selectmen  of  each  town,  ten  days  before  the  first  Monday  in  March,  and  before 
the  second  Monday  in  November,  annually,  are  to  make  out  a  correct  list  of  all  qnali 
fied  voters  for  officers  to  be  elected  at  those  periods,  and  ten  days  before  the  election 
to  cause  their  lists  to  be  posted  up  in  two  public  places  in  each  town.  The  selectmen 
are  also  to  meet  in  session  within  forty-eight  hours  next  preceding  the  election,  to 
receive  evidence  of  the  qualification  of  persons  claiming  to  vote,  and  to  correct  the 
lists,  and  to  meet  for  the  like  purpose  for  one  hour  on  the  day  of  election,  and  before 
the  opening  of  it.  The  moderator  at  town  meetings  refuses,  of  course,  to  receive  the 
votes  of  persons  not  on  the  list  Mass.  R.  S.  pp.  63,  64.  The  constitution  of  the 
state  of  Florida,  of  1839,  contains  a  wholesome  provision  on  this  subject,  in  declar- 
ing that  the  legislature  should,  at  its  first  session,  provide  for  the  registration  of  all 
the  qualiOed  electors  in  each  county,  and  thereafter,  from  time  to  time,  of  all  who 
may  become  such  qualified  electors,  and  that  eveiy  firee  white  male  qualified  elector, 
when  he  oflfers  to  vote,  must  be  a  citizen,  and  have  had  his  home,  domidl,  or  perma- 
nent abode  in  tiie  state  for  two  years  next  preceding,  and  for  the  last  six  months  in 
the  county  in  which  he  ofiers  to  vote.  The  constitution  of  the  state  of  Texas,  of 
1845,  is  quite  latitudinaiy  on  tiie  subject,  and  all  white  male  citizens  who  have  resided 
in  the  state  one  year,  and  six  months  in  the  district,  county,  city,  or  town,  are  entitled 
to  vote.  The  constitution  of  Iowa>  in  1846,  goes  much  further,  and  gives  the  right 
of  suffirage  to  every  citizen  who  has  resided  in  the  state  six  months,  and  in  the  county 
thirty  days.  In  Virginia,  the  elector  must  be  either  a  freeholder  or  owner  of  a  lease- 
hold estate,  or  a  householder,  and  have  been  assessed  and  paid  taxes.  In  North  Otw 
lina,  the  electors  of  the  Senate  must  be  freeholders,  as  was  the  case  fbrmeriy  in  New 
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religious  test.  But  the  constitutiou  of  the  United  States  requires 
no  eTidence  of  property  in  the  representatives,  nor  any  declaration 

Toik,  and  the  electors  of  the  Home  of  Commons  most  have  paid  public  taxes,  and 
none  bat  fireeholders  can  be  members  of  either  honse  of  the  legislature.  In  Georgia, 
the  constitution  of  1789  required  a  property  qualification  in  the  members  of  the  legis- 
lature, over  and  above  the  amount  requisite  to  discharge  their  debts ;  but  this  qualifi- 
cation was  dropped  in  the  amended  constitution  of  1798.  In  New  Hampshire,  a  state 
senator  must  be  seized  of  a  fireehold  estate,  in  the  state,  in  his  own  right,  of  the  value 
of  jC  200,  and  a  state  assemblTman  must  have  an  estate  within  his  district,  of  the  value 
of  jCIOO,  one  half  thereof  to  be  a  freehold.  Bhode  Island  and  New  Jersey  were  the 
only  states  in  the  Union  that  brought  down  their  constitutions  from  1776  triumphantly 
against  every  assault ;  but  the  former  of  those  states  changed  its  constitution  in  1842, 
and  the  latter  in  1844.  The  prog^ss  and  impulse  of  popular  opinion  is  rapidly  de- 
stroying every  constitutional  check,  every  conservative  element,  intended  by  the  sages, 
who  framed  the  earliest  American  constitutions,  as  safeguards  against  the  abuses  of 
popular  suffirage.  Thus,  in  Massachusetts,  by  the  constitution  of  1780,  a  defined  por- 
tion of  real  or  personal  property  was  requisite  in  an  elector,  and  that  qualification  was 
dispensed  with  by  the  amended  constitution  of  18S1.  By  the  practice,  under  the  char- 
ters of  Rhode  Island  and  Connecticut,  a  property  qualification  was  requisite  to  con- 
stitute freemen  and  voters.  This  test  is  still  continued  in  Bhode  Island,  but  is  done 
away  with  in  Connecticut  by  their  constitution  of  1818.  The  New  York  constitution 
of  1777  required  the  electors  of  the  Senate  to  be  fr^holders,  and  of  the  Assembly 
to  be  either  fiteeholders,  or  to  have  rented  a  tenement  of  the  yearly  value  of  forty 
shillings.  The  amended  constitution  of  1822  reduced  this  qualification  down  to 
payment  of  a  tax,  or  performance  of  militia  duty,  or  asseosment  and  work  on  the 
highways.  But  the  constitution,  as  again  amended  in  1826,  swept  away  all  these 
impediments  to  universal  suffirage.  In  the  frirther  Revised  Constitution  of  New 
York,  in  1846,  art  3,  sec.  8,  5,  the  Senate  is  divided  into  32  senatorial  districts,  and 
each  district  to  choose  one  senator.  So  the  members  of  Assembly  are  to  bo  divided 
into  128  assembly  districts,  and  each  district  to  choose  one  member.  This  appears 
to  be  a  valuable  improvement  on  the  election  of  members  of  the  legislature.  To 
entitle  a  person  to  vote  in  the  election  districts,  he  must  have  been  a  citizen  for  ten 
days,  and  an  inhabitant  of  the  state  one  year  next  preceding  the  election,  and  for  the 
last  four  months  a  resident  of  the  county  where  he  may  ofier  to  vote,  and  he  must 
vote  in  the  election  district  of  which  he  shall  be  a  resident  at  the  time,  and  for  thirty 
days  next  preceding  the  election.  The  constitution  further  provides,  that  for  the 
purpose  of  voting,  no  person  should  be  deemed  to  have  gained  or  lost  a  residence  by 
reason  of  his  presence  or  absence  while  employed  in  the  service  of  the  United  States, 
nor  while  engaged  in  the  navigation  of  the  waters  of  the  state,  or  of  the  United  States, 
or  of  the  high  seas,  nor  while  a  student  in  any  seminary  of  learning,  nor  while  kept 
at  any  almshouse  or  other  asylum  at  public  expense,  or  while  confined  in  any  public 
prison.  Art.  2,  sec.  1,  8.  These  provisions  are  very  good,  if  duly  and  failliiully 
construed  and  observed.  The  constitution  further  adds,  sec.  4,  that  laws  shall  be 
made  for  ascertaining,  by  proper  proofs,  the  citizens  who  shall  be  entitled  to  the  right 
of  suffrage.  There  was  the  same  as  this  last  provision  in  the  constitution  of  1822, 
and  the  legislature,  in  the  year  1840,  carried  the  constitutional  provision  into  efifect, 
acooiding  to  its  spirit  and  meaning,  by  the  act  entitled,  "  An  Act  to  prevent  illegal 
voting  in  the  city  of  New  York,  and  to  promote  the  convenience  of  legal  voters,"  63 
Bess.  c.  78,  by  dividing  the  city  into  election  districts,  and  providing  for  a  regitiry  of 
tie  legal  vtfUn  in  each  district,  to  be  made  in  each  year,  and  the  T^istry  was  made 

20* 
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of  religious  belief.  He  is  only  required  to  be  a  citizen  of  a  cqhl*- 
petent  age,  and  free  from  any  undue  bias  or  dependence,  by  not 
holding  any  ofSce  under  the  United  States,  (h) 

The  term  for  which  a  representative  is  to  serve  ought  not  to 
be  so  short  as  to  prevent  him  from  obtaining  It  comprehensive 
acquaintance  with  the  business  to  which  he  is  deputed;  nor  so 
long  as  to  make  him  forget  the  transitory  nature  of  his  seat,  and 
his  state  of  dependence  on  the  approbation  of  his  constituents. 
It  ought  also  to  be  considered  as  a  fact  deeply  interesting  to  the 
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conclasive  evidence  of  the  right  of  persons  so  registered  to  vote.  This  act  worked 
well,  and  was  admirably  calculated  to  preyent  illegal  voting  and  frauds  in  election, 
hj  which  the  right  of  snffinge  in  the  city  has  been  grossly  perverted  and  abused. 
But  the  registry  provision  was  repealed  on  the  28th  Februaiy,  1842,  65th  sess.  c.  56,) 
and  the  abuses,  impositions,  and  firauds  attending  the  city  elections  left  to  reassume 
their  wonted  mischiefs.  The  constitutional  provision  of  1846,  as  it  stands,  is  there- 
fore a  delusive  provision,  unless  wiser  counsels  prevail  in  future  legislatures.^  In 
Maryland,  by  their  constitution  of  1776,  electors  were  to  be  freeholders,  or  possessing 
property  to  £30;  but  by  legislative  amendments  in  1801  and  1809,  (and  amendments 
are  allowed  to  be  made  in  that  state  by  an  ordinary  statute,  if  confirmed  by  the  next 
succeeding  legislature,)  all  property  qualifications  were  disregarded.  The  constitu- 
tion of  Virginia,  in  1776,  required  electors  to  be  freeholders;  but  the  constitution  of 
1830  reduced  the  property  qualifications  to  that  of  being  the  owner  of  a  leasehold 
estate,  or  a  householder.  In  Mississippi,  by  the  constitution  of  1817,  electors  were 
to  have  been  enrolled  in  the  militia,  or  to  have  paid  taxes ;  but  those  impediments  to 
universal  suflhige  were  removed  by  the  new  constitution  of  1833.  So  the  f^neehold 
qualification,  requisite,  in  certain  cases,  by  the  constitution  of  Tennessee  of  1796,  is 
entirely  discontinued  by  the  constitution  of  1835.  All  the  states  and  constitutions, 
fbrmed  since  1800,  hAve  omitted  to  require  any  property  qualifications  in  an  elector, 
except  what  may  be  implied  in  the  requisition  of  having  paid  a  state  or  county  tax ; 
and  even  that  is  not  in  the  constitutions  more  recendy  formed  or  amended,  except  in 
the  Rhode  Island  constitution  of  1843.  In  some  of  the  states,  as  in  New  Hampshire, 
for  instance,  a  property  qualification  is  still  required  in  the  elected,  as  governor  or  aa 
members  of  the  two  houses  of  the  legislature.  Such  a  rapid  course  of  destruction  of 
theibrmer  constitutional  checks  (and  of  which  further  examples  are  hereafter  noticed, 
see  infra,  p.  295,  note)  is  matter  fbr  grave  reflection ;  and  to  counteract  the  dangerous 
tendency  of  such  combined  forces  as  universal  sufihige,  frequent  elections,  all  offices 
for  short  periods,  all  officers  elective,  and  an  unchecked  press ;  and  to  prevent  them 
from  racking  and  destroying  our  political  machines,  the  people  must  have  a  larger 
share  than  usual  of  that  wisdom  which  iB  first  pure,  then  peaeeablef  gaUU,  and  eaay  to  6s 
entreated, 
(I)  Art.  1,  see.  6. 


1  In  the  year  1859,  the  legialature  of  New  York  passed  an  act,  entidod  "  An  Act  fbr 
ascertaining  by  proper  proofs  the  citizens  who  shall  be  entitied  to  the  right  of  suffrage, 
and  to  prevent  fraudulent  voting."  This  act  applied  to  the  whole  state,  provided  for  a 
complete  Registry  of  Voters,  and  contained  ample  provisions  fbr  the  prevention  of 
fraud,  &c.    Vide  Ji.  Y.  Session  Laws  of  1859,  p.  895,  and  of  1861,  ch.  307,  p.  701. 
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character  and  ntility  of  representatire  republics,  that  very  frequent 
elections  have  a  tendency  to  render  the  office  less  important  than 
it  ought  to  be  deemed,  and  tiie  people  inattentive  in  the  exercise 
of  their  rights,  or  else  to  nourish  restlessness,  instability,  and  fac- 
tions ;  whilst,  on  the  other  hand,  long  intervals  between  the 
elections  are  apt  to  make  them  produce  too  much  excite- 
ment, and  consequently  to  render  the  periods  of  their  *  re-  *  230 
turn  a  time  of  too  much  competition  and  conflict  for  the 
public  tranquillity.  The  constitution  has  ceriainly  not  deviated 
in  this  respect  to  the  latter  extreme,  in  the  establishment  of  bien- 
nial elections.  It  has  probably  selected  a  medium,  which,  consid- 
ering the  situation  and  extent  of  our  country,  combines  as  many 
advantages,  and  as  many  inconveniences,  as  any  other  term  which 
might  have  been  inserted. 

The  representatives  are  directed  to  be  apportioned  among  the 
states,  according  to  numbers,  which  is  determined  by  adding  to  the 
whole  number  of  free  persons,  including  those  bound  to  service 
for  a  term  of  years,  and  exclusive  of  Indians  not  taxed,  three 
fifths  of  all  other  persons,  (a)  The  number  of  representatives 
cannot  exceed  one  for  every  thirty  thousand,  but  each  state  is 
entitled  to  have  at  least  one  representative.  The  actual  enumera- 
tion or  census  of  the  inhabitants  of  the  United  States  is  to  be 
made  every  ten  years,  and  the  representatives  newly  apportioned 
upon  the  same,  under  a  new  ratio,  according  to  the  relative  in- 
crease of  the  population  of  the  states,  (b)  The  number  fixed  by 
the  constitution  in  the  first  instance,  and  until  a  census  was  taken, 
was  sixty-five  members.  The  apportionment  imder  the  fourth 
census,  by  .the  act  of  Congress  of  7th  March,  1822,  was  to  a  ratio 
of  one  representative  for  every  forty  thousand  persons  in  each 
staie,  and  it  made  the  whole  number  of  representatives  amount  to 
two  hundred  and  thirteen  members.  Under  the  fifth  census, 
completed  in  1881,  and  which  made  the  population  of  the  United 
States  amount  to  twelve  millions  eight  hundred  and  fifty-six 
thousand  persons,  the  ratio  of  representation  was  enlarged  to  one 
representative  for  every  forty-seven  thousand  and  seven  hundred 
persons,  making  in  the  whole,  two  hundred  and  forty  members,  (c) 

(a)  Art  1,  sec.  S. 

(&)  Art.  I,  sec.  2.  • 

(e)  Act  of  Congress,  Mkj  22d,  183S,  e.  91.    In  1836  the  territories  of  AGchigan  and 
Arkansas  were  admitted  as  states  into  tbe  Union.    See  infra,  p.  384.    And  in  1845 
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The  rule  of  apportionment  of  the  representatiyes  among  the  ser- 
eral  states  according  to  numbers  has  been  attended  with  great 
difficulties  in  the  application,  because  the  relative  numbers  in 
each  state  do  not,  and  never  will,  bear  such  an  exact  proportion  to 
the  aggregate,  that  a  conmion  divisor  for  all  will  leave  no  fraction 
in  any  state.  Every  decennial  apportionment  has  raised  and  agi- 
tated the  embarrassing  question.  As  an  absolute,  exact,  relative 
equality  is  impossible,  the  principle  which  has  ultimately  prevailed 
is  the  principle  of  approximation,  by  making  the  apportionment 
among  the  several  states  according  to  their  numbers,  as  near  as 
may  be.  This  is  done  by  allowing  to  every  state  a  member  for 
every  fraction  of  its  numbers,  exceeding  a  moiety  of  the  ratio,  and 
rejecting  all  representations  of  fractions  less  than  a  moiety,  (d) 

the  territories  of  Iowa  and  Florida  were  also  admitted  as  states.  See  m/ni,  p.  884. 
And  in  1846  the  territory  of  Wisconsin,  and  in  1845  the  Republic  of  Texas.  Id.  Bj 
the  6th  census,  completed  in  1841,  the  number  of  persons  in  the  United  States  was 
17,069,453,  making  an  increase  over  the  census  of  1830,  of  4,202,646  inhabitants,  and 
showing  a  gain  in  a  ratio  exceeding  32^  per  cent  for  the  last  ten  years ;  and  by  the 
act  of  Congress  of  June  25, 1842,  c.  47,  the  ratio  of  representation  was  enlarged  to 
one  representatiye  for  every  70,680  persons  in  each  state,  and  one  additional  reprcsent- 
adTe  for  each  state  having  a  greater  fraction  than  one  moiety  of  the  said  ratio.  This 
ratio  reduced  the  number  of  the  members  of  the  House  of  Representatives,  after  the  3d 
of  Marchy  1843,  to  223  members,  besides  a  delegate  from  the  three  territories  then  exist- 
ing. By  this  reduction,  and  with  the  addition  of  members  from  the  new  states,  the 
House  of  Representatives  consisted,  on  the  1st  of  Januaiy,  1847,  of  230  members, 
and  representation  by  delegates  of  certain  territories  had  ceased.^  The  act  of  Con- 
gress last  mentioned  also  prescribed,  that  the  number  of  representatives  in  each  state, 
under  the  apportionment,  should  be  elected  by  dutricU  composed  of  contiguous  terri- 
tory, equal  in  number  to  the  number  of  representatives  to  which  the  state  should  bo 
entitled;  and  that  no  one  district  should  elect  more  than  one  representative.  This 
direction  was  authorized  by  the  provision  in  the  constitution,  (art  1,  sec.  4,)  that  "the 
times,  places,  and  manner  of  holding  elections  for  senators  or  representatives  shall  be 
prescribed  in  each  state  by  the  legislature  thereof;  but  the  Congress  may  at  any  time, 
by  law,  make  or  alter  such  regulations,  except  as  to  the  place  of  choosing  senators." 
The  election  of  members  of  Congress  by  districts  had  been  heretofore  adopted  in  some 
of  the  states,  and  not  in  others.  Uniformity  on  the  subject  was  desirable,  and  the 
measure  itself  was  recommended  by  the  wisdom  and  justice  of  giving,  as  far  as  possi- 
ble, to  the  local  subdivisions  of  the  people  of  each  state,  a  due  influence  in  the  choice 
of  representatives,  so  as  not  to  leave  Uie  aggregate  minority  of  the  people  in  a  state, 
though  approaching  perhaps  to  a  minority,  to  be  wholly  overpowered  by  the  combined 
action  of  the  numerical  migority,  vri  thout  any  voice  whatever  in  the  national  councils. 
(d)  See  Stoiy's  Comm.  on  the  Constitution,  vol.  ii.  pp.  141-171,  where  the  subject 
is  fully  examined,  and  the  opinion  of  Mr.  Jefferson  on  the  one  side,  and  Mr.  Webster's 

1  By  the  census  completed  in  1851,  the  number  of  inhabitants  in  the  United  States  is 
23,191,876.  By  the  twenty-fifth  section  of  the  act  of  May  23, 1850,  283  representatiTos 
are  to  be  apportioned  among  the  states. 
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The  rule  of  apportionment  established  by  the  constitution  is 
exposed  to  the  objection  that  three  fifths  of  the  slaves  in  the  south- 
em  states  are  computed  in  establishing  the  apportionment  of  the 
representation.  But  this  article  was  the  result  of  neces- 
sity, and  grew  out  of  the  fauct  of  the  existence  *  of  domestic  *  281 
slavery  in  a  portion  of  our  country.  The  evil  has  been  of 
too  long  standing,  and  is  too  extensive  and  too  deeply  rooted  to 
be  speedily  eradicated,  or  even  to  be  discussed  without  great 
judgment  and  discretion.  But  the  same  rule  which  apportions 
the  representatives,  extends  to  direct  taxes  ;  and  the  slaves  in  the 
southern  states,  while  they  give  those  states  an  increased  number 
of  representatives,  contribute,  on  the  other  hand,  when  that  mode 
of  taxation  is  resorted  to,  equally  to  increase  the  measure  of  their 
contributions,  (a) 

The  number  of  the  House  of  Bepresentatives  would  seem  to 
be  quite  large  enough,  on  its  present  computation ;  and,  unless 
the  ratio  be  hereafter  enlarged  from  time  to  time,  as  the  exigency 
may  require,  the  House  would  be  in  danger  of  increasing  too  rap- 
idly, and  would  probably  become,  in  time,  much  too  unwieldy  a 
body  for  convenience  of  debate  and  joint  consultation.  A  duo 
acquaintance  with  the  local  interests  of  every  part  of  the  Union 
ought  to  be  carried  into  the  House,  and  a  sufficient  number  col- 
lected, for  all  the  purposes  of  information,  discussion,  and  diffusive 
sympathy  with  the  wants  and  wishes  of  the  people.  When  these 
objects  are  obtained,  any  furtlier  increase  neither  promotes  delib- 
eration, nor  increases  the  public  safety.    All  numerous  bodies  of 

report  in  the^  Senate,  in  April,  1832,  on  the  other,  are  given  at  large.  These  docn- 
ments  contain  the  substance  of  the  arguments  for  and  against  tiie  principle  of  appor- 
tionment as  adopted  and  settled  hj  Congress.  The  same  difficulty  arose  in  the  legis- 
lature of  New  York,  in  1791,  on  the  apportionment  of  the  state  representation,  accord- 
ing to  the  census  then  recently  taken,  and  the  same  principle  of  approximation  was 
adopted ;  and  the  author  of  this  note  was  then  one  of  the  members  of  the  House  of 
Assembly  who  concurred  in  that  rule.  (Journal  of  the  Assembly  of  New  York  fbr 
1791,  p.  26.)  But  the  constitution  of  New  York  gave  greater  facility  to  such  a  rule, 
for  it  directed  the  senators  in  each  district  to  be  apportioned  according  to  the  number 
of  the  qualified  electors,  cu  near  a»  may  be;  and  this  is  the  manner  in  which  the 
amended  constitution  of  1822  expresses  itself  on  the  subject' 
(a)  Federalist,  vol.  ii.  No.  54. 

*  The  constitution  of  1822  provided  that  each  senate  district  should  contain  an  equal 
number  of  inhabUantt,  as  nearly  as  may  be,  excluding  aliens,  paupers,  and  persons  of 
color  not  taxed.  And  the  constitution  of  1846  has  the  same  provision,  except  that  it 
does  not  exclude  paupers. 
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men,  although  selected  witii  the  greatest  care,  are  too  much 
swayed  by  passion,  and  too  impati^it  of  protracted  deliberation. 
The  United  States,  in  their  improvements  upon  the  exercise 
of  the  right  of  representation,  may,  as  we  apprehend,  claim  pre- 
eminence over  all  other  governments,  ancient  and  modem.  Our 
elections  are  held  at  stated  seasons,  established  by  law.  The  peo* 
pie  generally  vote  by  ballot,  in  small  districts,  and  public  officers 
preside  over  the  elections,  receive  the  votes,  and  maintain  order 
and  fSumess.  (b)  Though  the  competition  between  candi- 
*  282  dates  is  active,  and  the  zeal  *  of  rival  parties  sufficiently  ex- 
cited, the  elections  are  everywhere  conducted  with  tranquil- 
lity. The  legislature  of  each  state  prescribes  the  times,  places,  and 
manner  of  holding  elections,  subject,  however,  to  the  interference 
and  control  of  Congress,  which  is  permitted  them  for  tlie  sake  of 
their  own  preservation,  and  which,  it  is  to  be  presumed,  they  will 
not  be  disposed  to  exercise,  except  when  any  state  shall  n^lect 
or  refuse  to  make  adequate  provision  for  the  purpose.  The  privi- 
lege of  voting,  as  we  have  already  seen,  is  conferred  upon  all 
persons  who  are  of  sufficient  competency  by  their  age,  and  of 
sufficient  ability  to  tiake  care  of  themselves.  The  ancient  Greeks 
and  Romans  had  not  only  very  imperfect  notions  of  the  value  of 
representation,  but  the  number  and  power  of  their  popular 
assemblies  were  so  great,  and  they  were  so  liable  to  disorder,  as 
to  render  it  a  very  provident  measure  with  them,  to  be  guarded 
in  diffiisiiig  the  privileges  of  free  citizens.  Not  a  tenth  part  of 
the  people  of  Athens  were  admitted  to  the  privilege  of  voting  in 
the  assemblies  of  the  people ;  and,  indeed,  nine  tenths  of  the 
inhabitants  throughout  all  Qreece  were  slaves,  (a)     In   Sparta, 

(6)  Voting  by  ballot  was  introdaced  in  the  province  of  Massachosetts  in  1634.  In 
New  York,  the  people  Toted  viva  voce,  ontil  after  the  Revolntion,  and  then  voting  by 
ballot  was  constitutionally  established.  Elections  in  Virginia  and  Kentucky  are  still 
viva  voce,  and  not  by  ballot,  and  this  promion  is  established  by  the  existing  constitu- 
tionaof  thoae  states.  In  Geoigia,  also,  by  tiie  constitution  of  1790,  all  elections  by 
die  people  were  by  votes  viva  voce;  bat  the  legislature  might  otherwise  direct ;  and  they 
have  since  declared  all  elections  to  be  by  ballot. 

(a)  Mitford's  Qreece,  vol.  i.  pp.  354,  357.  In  the  treatise  of  6.  F.  Schomann,  a 
profound  Qerman  scholar,  De  Comitiis  Atheniensium,  published  in  Latin  in  1819, 
and  transkted  into  English,  at  Cambridge,  in  England,  in  1838,  the  democratical  gov- 
ernment of  Athens  is  discussed  with  masterly  erudition.  He  states,  tiiat  daring  the 
vigor  of  the  Athenian  democracy,  every  citizen  of  the  age  of  eighteen  had  a  right  to 
hold  offices,  and  to  give  a  vote  at  the  assemblies  of  the  people.  That  the  moss 
crowded  assemblies  rarely  exceeded  8,000,  though  Attica  contained  20,000  citizens ; 
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the  number  of  yotes  iras  fixed  at  ten  thousand.  In  Borne,  this 
priyilege  was  for  *  many  ages  confined  to  the  Pomcsria  of  the 
city,  (b)  and  ft  continued  to  be  so  confined,  and  to  be  tolerable 


pp.  65,  69, 188.  That  all  were  reckoned  dtixens  whose  parents  werel)Oth  such ;  p.  66. 
To  aflsnme  nnlawfiilly  the  rights  of  a  dtiwn,  was  pmushed  by  being  sold  into  darery ; 
p.  74.  The  assemblies  of  the  people  were  oonvened  by  magistrates,  {Prytana  and 
StraUgi,)  and  the  chairmen  or  presidents  (PrytaneB  and  Proedri)  presided  at  them,  and 
proposed  the  subjects  to  be  discussed,  and  had  the  bills,  which  had  been  previously 
prepared  and  sanctioned  by  the  senate,  (for  the  fundamental  law  allowed  none  others 
to  be  considered,)  redted,  and  gare  permission  to  tibe  orators  to  speak,  though  the 
liberty  of  addressing  the  people  on  the  subject  from  the  Bema  was  open  to  all.  The 
chairman  also  put  the  question  to  rote,  whether  to  adopt  or  reject  the  proposition. 
The  assembly  had  the  right  to  vaty  or  alter  it ;  pp.  bS,  81,  90, 101,  104, 107, 130, 
S45.  The  people  generally  voted  by  show  of  hands,  and  sometimes  by  ballot;  p.  127. 
They  voted  by  tribes,  (of  which  there  were  ten,)  but  a  miyority  of  the  whole  assembly, 
collectively,  dedded. 

The  structure  and  history  of  the  Athenian  democrat  has  much  to  warn,  and  very 
little  to  console  the  friends  of  Ik^edom.  From  the  inenrable  defect,  among  others,  of 
assembling  &e  people  to  make  laws  in  masses,  and  not  by  representation,  and  from 
the  want  of  a  due  and  well-defined  separation  of  the  powers  of  gOTsmment  into  dis- 
tinct departments,  that  celebrated  republic  became  violent  and  profligate  in  its  career, 
and  ended  in  de^Mtism  and  slavery.  The  general  assemblies  of  the  people,  without 
any  adequate  checks,  assumed  and  ezerdsed  all  the  supreme  powers  of  the  state,  legis- 
lative, executive,  and  judidal. 

(6)  Thirty-five  tribes  voted  in  die  oomiHa  held  in  ihe  dty  of  Rome ;  but  the  city 
tribes  (Pldm  wiana)  consisted  only  of  four  within  the  walls  of  the  city,  and  the  Liberti 
were  inscribed  in  the  dty  tribes.  The  other  thirty-one  tribes  were  rural  tribes,  who 
occupied  the  lands  for  a  considerable  district  of  country  around  the  dty,  and  they 
were  the  ruling  and  infiuential  body.  See  Lend.  Q.  Review,  No.  112,  for  June,  1886, 
the  Review  of  Professor  Dmman's  History  of  Rome.  But  the  Roman  slaves  were 
not  represented,  and  Rome  exereised  the  right  of  absolute  soverdgnty  over  tiie 
dominions  of  its  auxiliaries.  The  Roman  citizens,  who  exclusively  exerdsed  as 
voten  the  powers  of  government,  bore^f  therefore,  a  very  small  proportion  in  num- 
ben  to  the  gross  amount  of  the  inhabitants.  The  Roman  mode  of  passing  laws,  and 
voting  in  their  oomUia,  was  orderiy,  and  under  great  checks,  during  the  best  periods 
of  the  government  When  a  law  was  proposed  and  discussed,  and  the  religious  rites 
duly  performed,  and  no  intercession  made,  the  people  proceeded  to  vote,  and  every 
dtixen  was  ordered  to  repair  to  his  century.  The  method  of  votmg  was  originally 
vtra  ooee,  but  after  the  year  of  the  dty  614,  it  was  by  ballot  by  the  le^es  toMUma^ 
which  ^^lied  equally  to  the  election  of  magistrates,  to  public  trials,  and  to  making 
and  repealing  laws.  The  people  were  made  to  pass  in  order  over  some  narrow 
planks,  called  ponie$,  into  the  sgito,  or  endosnres,  where  certain  officers  delivered  to 
every  voter  two  tablets,  one  for  and  one  against  the  proposition,  and  each  person 
threw  into  a  chest  which  of  them  he  pleased,  and  they  were  pointed  ofi;  and  the  great- 
est number  of  points,  dther  way,  determined  the  sense  of  the  century,  and  the  greatest 
number  of  centuries  passed  for  the  voice  of  the  whole  people,  who  dther  passed  or 
rejected  the  law.  See  Heinecdns's  Antiquit.  Rom.  Jur.  lib.  1,  tit  2,  sec.  3-11. 
Opera,  tom.  iv.,  where  the  andent  learning  on  the  subject  is  collected.  And  see 
Hooke's  Rom.  Hist  b.  l,c.  7,  sec  4,  note.    Cicero  condemned  the  secret  vote  by 
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*  233  in  its  operations,  until  the  memorable  social  war  *  extend- 
ed it  to  aU  the  inhabitants  of  Italy,  south  of  the  Rubicon 
and  the  Arnus.  As  no  test  of  property  or  character  was  required, 
and  as  the  people  assembled  within  the  walls  of  Rome  in  immense 
masses,  and  not  merely  to  vote,  but  to  make  laws,  this  great  inno- 
vation produced  the  utmost  anarchy  and  corruption,  and  has 
justly  been  regarded  as  precipitating  the  fall  of  that  common- 
wealth, (a) 

The  English  nation,  in  common  with  the  other  feudal  govern- 
ments of  Europe,  ancientiy  enjoyed  the  blessings  of  popular  repre- 
sentation, and  the  knights,  citizens,  and  burgesses  were  intended 
to  represent  the  farmers,  merchants,  and  manufacturers,  being 
the  several  orders  and  classes  of  people  of  which  the  nation  was 
composed,  (b)     But  the  mutations  of  time  and  commerce,  in 

ballot,  as  being  a  cotw  for  corrapt  and  hypocritical  votes.  Hia  object  was  to  obtain 
or  mearare  the  moral  value  of  the  votes  by  a  conrideration  of  the  persons  who  gave 
them.  Cic  De  Legibns,  b.  8.  Mr.  Bamham,  the  translator  of  Cicero's  treatises, 
De  Bepublica  and  De  Legibns,  in  his  note  to  b.  8,  De  Legibns,  leamedlj  discnsses 
the  superior  value  and  safety  of  open  voting  by  poll ;  but  the  orderly  and  specific  mode 
of  voting  by  ballot  seems  to  render  the  latter  preferable  in  that  point  of  view. 

(a)  Montesquieu's  Esprit  des  Lois,  tom.  i.  lib.  2,  e.  2 ;  Grand,  et  Decad.  des  Bom.  c. 
9.  Augustus  allowed  the  Decurions,  or  privileged  citisens,  in  the  provincial  chartered 
cities  in  Italy,  to  vote  at  home  for  Roman  magistrates,  and  to  send  ui  writinff  their  M- 
hts  wukr  teal  to  the  polU  at  Borne,  This,  says  Suetonius,  was  oonfening  upon  them,  in 
a  degree,  the  privileges  and  dignity  of  Bome  itself.    Sueton.  Aug.  c.  46. 

{h)  1  Black.  Comm.  174 ;  Millar  on  the  English  Constitution,  b.  2,  c.  6,  sec.  1.  In 
all  the  northern  nations,  says  Turner,  in  his  learned  History  of  England  during  the 
Middle  Ages,  vol.  1.  416,  great  councils  were  attached  to  the  ruling  chief,  from  their 
first  emerging  from  the  woods  of  Germany.  The  destruction  of  the  Anglo-Saxon 
nobilityj  in  their  revolts  against  William  the  Conqueror,  and  the  confiscation  of  their 
property  among  his  Norman  barons,  had  annihilated  the  members  of  their  ancient 
witenagemotes,  but  did  not  terminate  the  institution.  The  Norman  barons  wore  as 
independent  as  the  Saxon  witena,  and  they  surrounded  the  sovereign  in  a  nadonid 
council,  as  well  after  the  conquest  as  before.  But  though  the  national  councils,  which 
were  common  to  the  Celtic  and  Teutonic  tribes,  may  have  contained  witiiin  them  the 
germ  of  the  English  Parliament,  yet  the  modem  anttquarians  generally  conclude,  that 
the  Anglo-Saxon  witenagemote  had  no  representation  of  the  ceorls,  or  inferior  free- 
men. It  consisted  of  the  monarch,  the  aristocracy,  and  the  clergy,  with  very  little  of 
the  real  liberty  of  deliberation  and  voting.  Hallam  on  the  Middle  Ages,  c.  8,  part  1 ; 
Turner's  Hist  of  the  Anglo-Saxons,  vol.  iii. ;  Palgrave's  Hist  of  England,  vol.  i. ;  Sir 
Wm.  Betham's  Dignities,  Feudal  and  Parliamentary.  The  latter  vmtcr  concludes, 
from  a  careful  examination  of  an  immense  mass  of  andent  documents,  that  there  ex- 
isted  no  deliberative  legislative  assembly  in  England  prior  to  the  reign  of  Hen.  III. 
That  was  the  era  of  the  establishment  of  magna  <Aarta,  which  declared  that  no  taxAp 
tion  (the  three  feudal  aide  excepted)  was  to  be  imposed  but  by  Parliament,  which  was 
to  consist  of  the  higher  deigy  uxid  nobili^,  and  of  the  tenants  in  chief  under  tiie 
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depopulating  ancient  boroughs,  and  in  establishing  new  cities  and 
great  manufacturing  establishments,  without  any  direct  parlia- 
mentarj  representation,  insensibly  changed  the  structure  of  the 
House  of  Oonunons,  and  rendered  it,  in  theory  at  least,  a  very 
inadequate  and  imperfect  organ  of  the  will  of  the  nation. 
Archdeacon  Paley  observed,  *  many  years  ago,  (a)  that  *  284 
about  one  half  of  the  Commons  were  elected  by  the  people, 
and  the  other  half  came  in  by  purchase,  or  by  the  nomination  of 
single  proprietors  of  great  estates.  So  extremely  unequal  was  the 
popular  vote  at  elections  in  England,  that  less  than  seven  thou- 
sand voters  returned  nearly  one  half  of  the  House  of  Commons,  (b) 

down.  This  was  the  era  c^  the  introdaction  of  popular  representatioii  in  England, 
and  of  ihe  establishment  of  the  House  of  Commons  in  the  time  of  Hen.  IIL  and 
Edward  L  Lands  held  bj  feudal  tenure  were  held  on  the  condition  of  performing 
certain  services ;  and  being  performed  or  rendered,  the  feudatory  could  not  rightfully 
be  assessed  further  without  his  consent.  The  royal  towns  obtained  charters  of  privi- 
leges by  which  they  were  relieved  from  arbitnuy  taxation  on  paying  or  rendering  the 
stipulated  assessments.  When  the  wants  of  the  crown  increased,  and  further  aids 
were  necessary,  it  was  deemed  expedient  for  the  king  and  his  council  of  peers  to  con- 
sult the  wishes,  and  take  the  consent  of  tiie  small  country  fhseholders,  and  the  inhabi- 
tants of  the  cities  and  boroughs ;  and  knights,  citizens,  and  burgesses  were  accordingly 
summoned  to  appear  by  representation  in  the  great  council  or  legislature  under  the 
feudal  system.  The  first  edict  for  the  election  of  a  representation  of  tiie  commonalty 
of  the  realm  of  knights,  dtisens,  and  burgesses,  from  counties,  cities,  and  boroughs, 
was  issued  under  the  usn/)Mition  of  Simon  Mbntfort,  in  the  49th  of  Hen.  III.  The 
great  council  of  the  nation  had  hitherto  consisted  of  the  prelates  and  barons,  assisted 
by  the  officers  of  the  state,  and  the  judges. 

(a)  Moral  Philosophy,  p.  369,  edit  17S6. 

(b)  In  1S31,  it  was  asserted,  that  out  of  six  hundred  and  fifty-eight  members,  of 
which  the  English  House  of  Commons  consisted,  the  number  of  fbur  hundred  and 
eighty-seven  were  elected  by  one  hundred  and  forty-four  peers,  and  one  hundred  and 
twenty-three  commoners.  In  1832,  the  English  House  of  Commons  was  reformed  by 
three  several  statutes,  passed  to  amend  the  representation  of  the  people  of  England  and 
Wake,  Scotland  and  Irdand,  Under  tiie  first  of  these  statutes,  fifV]r-^ix  English 
boroughs  were  totally  disfranchised,  and  thirty  boroughs  were  reduced  each  to  the 
right  of  returning  only  one  member.  Twenty-two  new  boroughs  were  created,  with 
aright  to  each  of  returning  two  members ;  and  Manchester,  Birmingham,  Leeds,  and 
Sheffield  were  among  the  towns  invested  with  that  privilege.  Sixteen  other  new 
boroughs  were  created,  with  the  right  to  each  of  returning  one  member.  Thirty-four 
shires  were  subdivided  in  respect  to  members  of  Parliament,  so  as  to  give  an  increase 
of  lixty-tiiiroe  knights.  The  qualifications  of  electors,  consisting  of  fireeholders,  lessees, 
and  copyholders,  were  altered,  and  the  name  of  every  voter  required  to  be  previously 
registered.  The  number  of  members  of  the  reformed  House  of  Commons  consists  in 
the  aggregate  of  658,  the  same  number  as  before  the  reformed  bill,  viz. :  417  mem- 
bos  for  England,  29  for  Wales,  63  for  Scotland,  106  for  Ireland.  By  the  English  Re- 
form Act  of  2  Wm.  IV.  c.  45,  ti&e  qualifications  of  electors  of  the  commons  house  of 
Parliam6nt>  for  hnightt  of  the  Mres,  were  substantially  as  follows :  That  they  must 
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But  notwithstanding  the  great  imperfection  of  the  constitution  of 
the  English  House  of  Commons,  if  it  were  to  be  tested  by  the 
arithmetical  accuracy  of  our  own  political  standards,  nevertheless, 
in  all  periods  of  English  history,  it  felt  strongly  the  vigor  of  the 
popular  principle.  While  on  the  continent  of  Europe  the  degen- 
eracy of  the  feudal  system,  the  influence  of  the  papal  hierarchy, 
the  political  maxims  of  the  imperial  or  civil  law,  and  the  force  of 
standing  armies,  extinguished  the  bold  and  irregular  freedom 
of  the  Qothic  governments,  and  abolished  the  representation  of 
the  people,  the  English  House  of  Commons  continued  to  be  the 
asylum  of  European  liberty ;  and  it  maintained  its  station  against 
all  the  violence  of  the  Plantagenet  line  of  princes,  the  haughty 
race  of  the  Tudors,  and  the  unceasing  spirit  of  despotism  in  the 
house  of  Stuart.  And  when  we  take  into  consideration  the  ad- 
mirable plan  of  their  judicial  polity,  and  those  two  distinguished 
guardians  of  civil  liberty,  trial  by  jury,  and  the  freedom  of  the 
press,  it  is  no  longer  a  matter  of  astonishment  that  the  nation,  in 
full  possession  of  those  inestimable  blessings,  should  ei\joy  greater 
security  of  person  and  property  than  ever  was  enjoyed  in  Athens 
or  Sparta,  Carthage  or  Rome,  or  in  any  of  the  commonwealths  of 
Italy  during  the  period  of  the  middle  ages. 

I  proceed  next  to  consider  the  privileges  and  powers  of  the 
two  houses  of  Congress,  both  aggregately  and  separately.    Thd 

hare  a  freehold  or  cop/hold  estate  in  possesaion,  or  as  lessee  or  assignee  in  possession 
of  the  unexpired  residue  of  a  term  of  sixty  years,  of  the  dear  yearly  Tslua  in  either 
case  of  not  less  than  £  10,  above  all  rents  and  charges  thereon ;  or  of  the  unexpired 
residue  in  possession  of  a  term  of  twenty  years,  of  the  dear  yearly  value  of  £  50 
above  all  rents  and  charges ;  or  be  a  tenant  in  occupation  of  lands,  liable  to  a  yearly 
rent  of  jC50.  The  elector  must  also  have  been  duly  registered,  and,  to  be  entilded  to 
the  registry,  he  must  have  been  in  the  actual  possession  of  the  house,  or  of  the  rents 
and  profits  thereof,  for  six  months  previous  to  the  last  day  of  July  in  each  year.  The 
doctor  for  citizens  and  burgesMet  must  occupy,  as  owner  or  tenant,  a  house  or  building, 
either  separatdy  or  jointly,  with  land  within  the  borough,  of  the  dear  yearly  value  of 
£10,  and  rated  to  the  poor-rate,  and  been  duly  registered,  and  a  resident  for  six 
months  previous  to  the  last  day  of  July  in  each  year.  The  regulations  respecting  the 
registry  and  the  revision  of  the  lists  are  specific  and  minute,  to  guard  more  efiectually 
against  the  destructive  evil  of  fraudulent  and  spurious  votes.  No  person  is  entitled  to 
vote  unless  his  name  appears  on  the  register  of  electors,  and  his  qualifications  cannot 
be  questioned  at  the  polls,  except  on  three  points :  (1.)  His  identity  with  the  person 
registered ;  (2.)  as  to  having  voted  already  at  the  dection ;  (3.)  that  he  continues  to 
possess  ihe  registered  qualification.^ 

2  See  statute,  6  Vic.  c.  18,  44  80-83. 
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Congress  is  to  assemble  at  least  once  in  every  year,  and  such 
meeting  shall  be  on  ttie  first  Monday  in.  December,  unless  they  by 
law  appoint  a  different  day.  (e) 

•  Each  house  is  made  the  sole  judge  of  the   ♦  285   p^^^g^  ^ 
election  returns  and  qualifications  of  its  mem-  uietwohaaM* 

bers.  (a)  The  same  power  is  vested  in  the  British  House  ^  ''^^ 
of  Commons,  and  in  the  legislatures  of  the  several  states ;  end 
there  is  no  other  body  known  to  the  Constitution,  to  which  such  a 
power  might  safely  be  trusted.  It  is  requisite  to  preserve  a  pure 
and  genuine  representation,  and  to  control  the  evils  of  irregular, 
corrupt,  and  tumultuous  elections ;  and  as  each  house  acts  iii 
these  cases  in  a  judicial  character,  its  decisions,  like  tlie  decisions 
of  any  other  court  of  justice,  ought  to  be  regulated  by  known 
principles  of  law,  and  strictly  adhered  to,  for  the  sake  of  uni- 
formity and  certainty.  A  minority  of  each  house  constitutes  a 
quorum  to  do  business,  but  a  smaller  number  may  adjourn  from 
day  to  day,  and  compel  the  attendance  of  absent  members,  in  such 
manner  and  under  such  penalties  as  each  house  may  provide,  (b) 
Each  house,  likewise,  determines  the  rules  of  its  proceedings,  and 
can  punish  its  members  for  disorderly  behavior ;  and,  with  the 
concurrence  of  two  thirds,  expel  a  member,  (e)  Each  house  is 
likewise  bound  to  keep  a  journal  of  its  proceedings,  and  from 
time  to  time  publish  such  parts  as  do  not  require  secrecy,  and  to 
enter  the  yeas  and  nays  on  the  journal,  on  any  question,  when 
desired  by  one  fifth  of  the  members  present.  (<2)  Neitiier  house, 
during  the  session  of  Congress,  can,  without  the  assent  of  the 
other,  adjourn  for  more  than  three  days,  nor  to  any  other  place 
than  that  in  which  the  two  houses  shall  be  sitting,  (e)  The  mem- 
bers of  both  houses  are  likewise  privileged  fh>m  arrest  during  their 

(e)  Art  1,  sec  4. 

(a)  Art  1,  sec.  5. 

(6)  In  the  Engliah  Honse  of  CommonB  forty  members  are  requisite  to  form  a  qaomm 
for  business ;  bnt  in  1833  the  requisite  nmnber  was  reduced  to  twenty,  so  far  as  related 
to  the  morning  sittings,  appropriated  to  private  busuiesa  and  petitions.  The  House  of 
liOids  may  proceed  to  business  if  only  three  lords  be  present 

(c)  The  power  of  expulsion  is  in  its  nature  discretionary,  and  its  exercise  of  a  mor» 
rammary  character  than  the  power  of  judicial  tribunals.  Case  of  J.  Smith,  1807.  The 
cases  are  numerous  in  which  members  of  the  House  of  Commons  in  England  haye 
been  called  to  account  and  punished  by  admonition,  imprisonment,  or  expidsion,  as  the 
case  might  require,  for  oflensiye  words  or  conduct  before  die  House.  May's  Treatise 
on  the  Law  of  Parliament,  p.  80. 

(d)  Art  1,  sec.  5. 
(€)  Art  1,  sec.  5. 
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attendance  on  Congress,  and  in  going  to  and  returning  from  the 
same,  except  in  cases  of  treason,  felony,  and  breach  of  the  peace.  (/) 
These  privileges  of  the  two  houses  are  obviously  necessary  for  their 
preservation  and  character ;  and  what  is  still  more  important  to 
the  freedom  of  deliberation,  no  member  can  be  questioned  out  of 
the  House  for  any  speech  or  debate  therein,  (ff) 

There  is  no  power  expressly  given  to  either  house  of  Con* 
*  286  gress  to  punish  for  contempts,  except  when  committed  *  by 
their  own  members ;  but  in  the  case  of  Anderson,  who  was 
committed  by  order  of  the  House  of  Representatives,  for  a  con- 
tempt of  the  House,  and  taken  into  custody  by  the  sergeant-at- 
arms,  an  action  of  trespass  was  brought  against  the  officer,  and 
the  question  on  the  power  of  the  House  to  commit  for  a  contempt 
was  carried  by  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  (a)    The  court  decided  that  the  House  had  that  power,  and 

(/)  Art.  1,  sec.  6.  This  privilege  is  confined  to  the  members,  and  does  not  extend 
to  their  servants,  and  it  applies  as  well  to  arrests  on  execution  as  to  arrests  on  mesne 
process.  The  arrest  is  illegal  and  void,  and  after  the  cessation  of  the  privilege,  the 
member  may  be  arrested  de  novo  for  the  same  cause.  If  elected  a  member  while  m 
custody,  on  civil  process  of  any  kind,  his  privilege  as  a  member  operates  to  entide  him 
to  his  discharge  during  the  continuance  of  the  privilege.  This  is  the  English  parlia- 
mentary law.  May's  Treatise,  &c.  pp.  93,  97.  But  by  several  statutes  in  the  reign 
of  Geo.  ni.  (10  Geo.  m.  45  Geo.  III.  47  Geo.  m.)  privilege  is  no  stay  of  proceed- 
ings in  civil  suits,  down  to  judgment  and  execution,  with  the  exception  of  personal 
arrest  and  imprisonment,  nor  does  the  privilege  extend  to  commitments  ibr  con- 
tempts in  courts  of  justice.  Wellesley's  case  and  Charlton's  case,  cited  in  May's  Trea- 
tise, &c.  108, 109. 

{g)  Art.  1,  sec.  6.  The  question  whether  a  senator  or  member  of  the  House  of  Be|>- 
resentatives  is  liable  to  impeachment  for  conduct  in  his  legislative  capacity  is  con- 
sidered by  Mr.  Justice  Story,  in  his  Commentaries,  vol.  ii.  pp.  259  -  262 ;  and  the 
weight  of  authority,  and  the  reason  and  policy  of  the  thing,  are  decidedly  in  the 
negative,  and  in  fiivor  of  the  principle  tluit  members  of  Congress  should  be  exempt 
from  impeachment  and  punishment  for  acts  done  in  their  collective  or  congressional 
capacity.  Though  a  member  of  Congress  is  not  responsible  out  of  Congress  for 
words  spoken  there,  though  libellous  upon  individuals ;  yet  if  he  causes  his  speech  to 
be  published,  he  may  be  punished  as  for  a  libel  by  action  or  indictment.  This  is  the 
English  and  the  just  law.^  The  cases  of  Lord  Abingdon  and  of  Creevy,  S  £sp.  N.  P. 
Cases,  228, 1  Maule  &  Sd.  278. 

(a)  Anderson  v.  Dunn,  6  Wheaton,  204^ 

^  A  printer,  under  the  order  of  the  House,  of  a  document  in  its  nature  libellous  waa 
held  not  to  be  protected.  Stockdale  v.  Hansard,  9  Ad.  &  £11.  1 ;  11  do.  253,  273,  297. 
For  the  history  of  this  important  controversy  sec  May's  Treatise,  119  to  130,  and  In  rs 
Fernandez,  10  C.  B.  (N.  S.)  3. 

^  In  this  case  the  alleged  contempt  was  committed  within  the  District  of  Colvmbit^  the 
process  was  served  therein  and  the  arrest  was  made  therein ;  thus  narrowing  the  quea- 
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that  it  was  an  implied  power^  and  of  vital  importance  to  the  safety, 
character,  and  dignity  of  the  House.'  The  necessity  of  its  exist- 
ence and  exercise  was  founded  on  the  principle  of  self-preserration ; 
and  the  power  to  punish  extends  no  further  than  imprisonment, 
and  that  will  continue  no  longer  than  the  duration  of  the  power 
that  imprisons.  The  imprisonment  will  terminate  with  the  ad- 
jofomment  or  dissolution  of  Congress.  (() 

{h)  The  doratioii  of  imprisonment  for. contempts  terminates  also  in  England  npon 
the  dose  of  the  existing  session  of  Parliament.  Stockdale  v.  Hansard,  cited  in  May's 
Treatise  on  the  Privil^es  of  Parliament,  p.  75.  The  decision  of  the  Supreme  Court, 
in  the  case  of  Anderson,  is  accompanied  with  a  course  of  reasoning  which  would 
seem  to  he  sufficient  to  place  the  authority  of  either  house  of  Congress  to  punish 
oontempta  and  breaches  of  privileges  on  the  most  solid  foundation,  independent  of 
the  absolute  authority  of  the  decision.  The  constitutional  exercise  of  the  same 
power  by  each  house  of  Parliament  has  been  repeatedly  vindicated  in  Westminster 
HaU  in  the  most  masterly  manner.*    Lord  Ch.  J.  De  Grey,  in  Bex  v.  Crosby,  S  Wils. 

tion,  in  fact,  to  the  power  of  Congress  within  the  District  of  Columbia ;  but  the  case 
turned  on  the  point  whether  the  officer  was  justified  in  making  the  arrest  where  the 
Speaker's  warrant  did  not  specify  what  the  alleged  contempt  was.  The  court  held  that, 
inasmuch  as  the  House  had  the  power  of  bringing  a  party  before  it  to  answer  for  a 
contempt,  in  certain  ocues,  the  sergeant-atnarms  was  not  bound  to  go  behind  the  warrant 
£>r  his  justification. 

s  In  the  case  of  Frank  B.  Sanborn,  arrested  upon  the  warrant  of  the  Vice-President 
of  the  United  States  and  President  of  the  Senate,  for  an  alleged  contempt  in  refusing 
to  ob^  the  summons  of  a  Committee  of  Investigation  of  the  Senate,  and  brought  up 
on  a  writ  of  habeas  corpus,  before  the  Supreme  Judicial  Court  of  Massachusetts,  the 
hearing  was  had  before  Shaw  C.  J.  assisted  by  Metcalf,  Bigclow,  Merrick,  and  Hoar, 
Associate  Justices,  •  and  the  opinion  was  delivered  by  Shaw  C.  J.  Many  points 
were  raised  upon  the  hearing  which  the  court  declined  to  consider,  but  simply  de- 
cided that  the  sergeant-at-arms  had  no  authori^  to  arrest  by  deputy,  and  the  writ  was 
aflowed  on  that  ground.  See  the  Monthly  Law  Beporter  (Boston)  for  May,  1860, 
where  the  case,  with  the  arguments  of  counsel,  is  reported  at  length.  In  Bumham  v. 
Morriseey,  14  Gray,  226,  the  same  court  held  thai  under  the  constitution  of  Massa- 
chusetts the  House  of  Bepresentatives  was  not  the  final  judge  of  its  own  powers  and 
privileges,  in  cases  involving  the  rights  and  liberties  of  citizens,  but  that  the  legality 
of  its  action  could  be  examined  by  that  court.  In  the  particular  case  the  commitment 
for  contempt  was  held  to  be  legal. 

*  But  see  Kelly  v.  Carson,  4  Moore  Privy  Council  63,  and  Fenton  v.  Hampton,  II 
Id.  347.  In  the  latter  case,  the  plaintiff  was  summoned  to  appear  before  an  Inves- 
tigating  Committee  of  the  Legislative  Council  of  Van  Dieman's  Land.  He  did  not 
attend,  and  was  then  ordered  before  the  bar  of  the  Council,  but  refused  to  obey.  By 
TOte  of  the  Conndl  he  was  arrested,  npon  a  warrant  issued  by  the  Speaker,  and  com- 
mitted. He  then  brought  an  action  of  trespass  against  the  Speaker  and  Sergeantrat- 
arms,  and  the  Court  sustained  the  same.  Fleming  C.  J.  of  the  island,  delivered  a 
learned  and  exhaustive  opinion,  in  which  he  held  that  the  right  of  committing  a  witness 
for  contempt,  for  not  appearing  before  an  investigating  committee,  was  not  inherent  to 
a  legislatore  created  by  a  written  diartcr :  that  the  power  of  the  Parliament  of  Grca^ 

21* 
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The  House  of  Bepresentatiyes  has  the  exclusive  right  of  anffr 
natuig  all  bills  for  raising  rerenue,  and  this  is  the  only  priyilege 
that  house  enjoys,  in  its  legislative  character,  which  is  not  shared 
equally  by  the  other ;  and  even  those  bills  are  amendable  by  the 
Senate  in  its  discretion,  (c)  The  two  houses  are  an  entire  and 
perfect  check  upon  each  other,  in  all  business  appertaining  to 
legislation ;  and  one  of  them  cannot  even  a^um,  during  the 
session  of  Congress,  for  more  than  three  days,  without  the  consent 
of  the  other,  nor  to  any  other  place  than  that  in  which  the  two 
houses  shall  be  sitting,  {d) 
The  powers  of  Congress  extend  generally  to  all  subjects  of  a 
p^,,^  of  national  nature.  Many  of  those  powers  will  hereafter 
<5*»«»«'  become  the  subject  of  particular  observation  and  criti- 
cism. At  present,  it  will  be  sufficient  to  observe,  generally,  that 
Congress  are  authorized  to  provide  for  the  common  defence  and 
general  welfare ;  and   for  that   purpose,  among  other  express 

188 ;  Lord  EUenboronghy  in  Burdett  v,  Abbott,  14  East,  1.  It  is  a  power  inberent  in 
•II  legislatire  assemblies,  and  is  essential  to  enable  them  to  execute  their  great  trusts 
with  freedom  and  safety ;  and  it  has  been  frequently  exercised,  not  only  in  Congress, 
but  by  the  respectiTe  branches  of  the  state  legislatures,  and  may  be  considered  as  indis- 
putably acknowledged  and  settled.  Story's  Commentaries,  vol.  ii.  305-317.  VHiat 
acts  shall  amount  to  a  contempt  of  either  house  of  Congress  are  not  defined,  and  must 
be  left  to  the  judgment  and  discretion  of  the  House,  under  the  circumstances  of  each 
case.  In  England,  libels  upon  the  character  or  proceedings  of  either  house  of  Parlia- 
ment, or  any  of  its  members,  are  regarded  as  breaches  of  priTilege,  and  punishable  as 
for  contempts,  by  imprisonment.  May*8  Treatise  on  the  Law  and  PriTileges  of  Parlia- 
ment, p.  62.  Burdett  v.  Abbott,  $upra.  But  with  us,  such  a  course  of  redress  has 
not  been  adopted,  and  the  house  that  was  injured  would  probably,  if  redress  was 
sought,  direct  a  public  prosecution  by  indictment.  The  act  of  Congress  of  14th  July, 
1798,  made  it  an  indictable  offence  to  libel  the  Qovemment,  Congress,  or  President  of 
the  United  States.  See  infra,  vol.  ii.  24.* 
(c)  Art  1,  sec.  7.  (d)  Art  1,  sec.  5. 

Britain  for  this  purpose  is  ita  own  peatUar,  traditional  custom,  established  by  long  pre- 
scription :  that  it  does  not  find  its  origin  in  the  bare  &ct  that  the  houses  of  Parliament 
are  legislative  bodies,  and  that  it  is  not  an  inherent  and  incidental  power  pertaining  to 
them  simply  because  they  are  such.  He  also  added,  that  such  a  power,  though  it 
might  sometimes  be  convenient  and  expedient,  was  never  necessary  for  the  purposes  of 
legislation.  On  an  appeal,  the  decision  was  affirmed  by  the  Privy  Council,  several 
eminent  judges  sitting  in  the  case. 

*  See  the  case  of  Howard  v.  Gosset,  10  Ad.  &  Ell.  N.  S.  S59,  411.  In  this  case  tfaa 
powers  and  privileges  of  Parliament  were  very  elaborately  and  sibly  disouased ;  but  tho 
Court  of  Exchequer  Chamber,  in  the  final  decision,  placed  itself  on  the  narrow  ground 
that  the  Speaker's  warrant  must  be  construed  as  process  of  a  superior  court,  not  <^ 
pearing  to  go  beyond  its  jurisdiction. 
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grants,  tliey  are  authorized  to  lay  and  collect  taxes,  *  du-  *  237 
ties,  imposts,  and  excises ; — to  borrow  money  on  the  credit 
of  the  United  States ; — to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  states,  and  with  the  Indian  tribes ;  — 
to  declare  war,  and  define  and  punish  offences  against  the  law 
of  nations ;  —  to  raise,  maintain,  and  govern  armies,  and  a  navy ; 
—  to  organize,  arm,  and  discipline  the  militia ; — and  to  give  full 
efficacy  to  all  powers  contained  in  the  constitution.  Some  of 
these  powers,  as  the  levying  of  taxes,  duties,  and  excises,  are  con- 
current with  similar  powers  in  the  several  states ;  but  in  most 
cases,  these  powers  are  exclusive,  because  the  concurrent  exercise 
of  them  by  the  states  separately  would  disturb  the  general  har- 
mony and  peace,  and  because  they  would  be  apt  to  be  repugnant 
to  each  other  in  practice,  and  lead  to  dangerous  collisions.  The 
powers  which  are  conferred  upon  Congress,  and  the  prohibitions 
which  are  imposed  upon  the  states,  would  seem,  upon  a  fair  and 
just  construction  of  them,  to  be  indispensable  to  secure  to  this 
country  the  inestimable  blessings  of  union.  The  articles  of  con- 
federation, digested  during  the  American  war,  intended  to  confer 
upon  Congress  powers  nearly  equal  to  those  with  which  they  are 
now  invested ;  but  that  compact  gave  them  none  of  the  means 
requisite  to  carry  those  powers  into  effect.  And  if  the  sentiment 
which  has  uniformly  pervaded  the  minds  of  the  people  of  this 
country  be  a  just  one,  that  the  consolidated  union  of  these  states 
is  indispensable  to  our  national  prosperity  and  happiness,  —  and 
if  we  do  not  wish  to  be  once  more  guilty  of  the  great  absurdity 
of  proposing  an  end,  and  denying  the  means  to  attain  it,  —  then 
we  must  conclude  that  the  powers  conferred  upon  Congress  are 
not  disproportionate  to  the  magnitude  of  the  trust  confided  to 
the  Union,  and  which  the  Union  alone  is  competent  to  fulfil. 

The  rules  of  proceeding  in  each  house  are  substantially  the 
same ;   and  though  they  are  essential  to  the  transac-     j^q^  ^f 
tion  of  business  with  order  and  safbty,  they  are  too  »*'»*""«• 
minute  to  be  treated  at  length  in  an  elementary  survey 
*  of  the  constitutional  polity  and  general  jurisprudence    *  238 
of  the  United   States.     The  House  of  Representatives 
choose  their  own  Speaker,  but  the  Vice-President  of  the  United 
States  is,  ex  officio^  President  of  the  Senate,  and  gives  the  cast- 
ing vote  when  they  are  equally  divided.     The  proceedings  and 
discussions  in  the  two  houses  are  public.    This  affords  the  com- 
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munity  early  and  authentic  information  of  the  progress,  reason, 
and  policy  of  measures  pending  before  Congress,  and  it  is  likewise 
a  powerftil  stimulus  to  industry,  to  research,  and  to  the  cultivation 
of  talent  and  eloquence  in  debate.  Though  these  advantages 
may  be  acquired  at  the  expense  of  much  useless  and  protracted 
discussion,  yet  the  balance  of  utility  is  greatly  in  favor  of  open 
deliberation ;  and  it  is  certain,  from  the  general  opposition  to  the 
experiment  that  was  made  and  continued  for  some  years  by  the 
Senate  of  the  United  States,  of  sitting  with  closed  doors,  that 
such  a  practice,  by  any  legislative  body  in  this  country,  would  not 
be  endured. 
The  ordinary  mode  of  passing  laws  is  briefly  as  follows :  (a) 

(a)  See  the  stunding  roles  and  orders  of  the  House  of  Representatives,  printed  in 
1795,  by  Francis  Childs.  The  roles  and  forms  of  proceeding  in  legislative  bodies  are 
not  only  essential  to  orderly  and  free  discussion  and  deliberationi  bat  those  forms  be- 
come substance ;  for  they  operate  as  safeguards  of  liberty,  and  a  protection  to  the 
minority  against  the  violence  and  tyranny  of  the  majority.  It  was  an  observation  of 
Mr.  Onslow,  for  many  years  Speaker  of  the  English  House  of  Commons,  that  he  had 
often  heard  old  and  experienced  members  say,  that  nothing  tended  more  to  throw 
power  into  the  hands  of  the  administration,  than  a  neglect  of  or  departure  from  the 
rules  of  proceeding.  Hatsel's  Precedents  of  Proceedings  in  the  House  of  Commons^ 
and  Jefferson's  Manual  of  Parliamentary  Practice,  and  especially  May's  Treatise  upon 
the  Law,  Privileges,  Proceedings,  and  Usage  of  Parliament,  London,  1844,  and  Cush- 
ing's  Rules  of  Proceeding  and  Debate  in  Deliberative  Assemblies,  Boston,  ^1845, 
ought  to  be  thoroughly  studied  by  all  leading  and  efficient  members  in  the  legislative 
assemblies.  *  ^ 

Among  the  rules  of  the  House  of  Representatives,  the  establishment  of  what  is 
termed  (^  pranota  question  is  of  great  importance.  It  is  understood  not  to  apply 
when  a  bill  or  motion  is  under  discussion  in  a  committee  of  the  whole  House,  but  only 
when  the  same  is  before  the  House,  with  the  Speaker  in  the  chair.  The  previous  ques- 
tion is  admitted  when  demanded  by  a  majority  of  the  members  present ;  and  it  enables 
a  majority  at  any  time  to  put  an  end  in  the  Houu  to  all  discussion,  and  to  put  the  mi- 
nority to  silence  by  a  prompt  and  final  vote  on  the  main  question.  It  is  whether  the 
question  under  debate  shall  now  be  put;  and,  until  it  is  decided,  it  precludes  all 
amendment  and  debate  of  the  main  question,  and  all  motions  to  amend,  commit^  or 
postpone  the  main  question.  If  the  previous  question  be  decided  affirmatively,  tha 
main  question  is  to  be  put  instantaneously,  and  no  member  is  allowed  to  amend  or 
discuss  it  The  previous  question  has  long  been  in  use  in  the  English  House  of  Com- 
mons ;  and  if  it  be  carried  in  the  affirmative,  no  alteration  can  then  take  place,  no 
debate  is  sufiered  to  intervene,  and  the  Speaker  puts  the  main  question  immediately. 
Dwarris  on  Statutes,  1830,  p.  291.  During  the  period  of  the  Continental  Congress, 
under  the  articles  of  confederation,  the  previous  question  was  regarded  rather  as  a 
preliminaxy  inquiry  into  the  propriety  of  the  main  question.  This  was  also  the  case 
under  the  present  Constitution  of  the  United  States,  fbr  many  years.  Its  object  was 
to  avoid  decision  on  delicate  questions,  as  inexpedient;  and  if  it  was  decided  that  th« 
main  question  be  put»  the  main  question  was  open  to  debate.  It  was  not  until  1811 
that  the  previous  question  attained  its  present  absolute  sway.    The  Hon.  William 
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One  day's  notice  of  a  motion  for  leave  to  bring  in  ^uto^otvtM- 
bill,  in  cases  of  a  general  nature,  is  required.  Every  ^^^ 
bill  must  have  three  readings  previous  to  its  being  passed,  and 
these  readings  must  be  on  different  days,  and  no  bill  can  be 
Gommitted  or  amended  until  it  has  been  twice  read.  Such  little 
checks  in  the  forms  of  doing  business  are  prudently  intended  to 
guard  against  surprise  or  imposition.  In  the  House  of  Repre- 
sentatives, bills,  after  being  twice  read,  are  committed  to  a 
committee  of  the  whole  House,  when  the  *  Speaker  leaves  *  239 
the  chw:,  and  takes  a  part  in  the  debate  as  an  ordinary 
member,  and  a  chairman  is  appointed  to  preside  in  his  stead. 
When  a  bQl  has  passed  one  house,  it  is  transmitted  to  the  other, 
and  goes  through  a  similar  form ;  though,  in  the  Senate,  there  is 
less  formality,  and  bills  are  often  committed  to  a  select  committee, 
chosen  by  ballot.  If  a  bill  be  altered  or  amended  in  the  house 
to  which  it  is  transmitted,  it  is  then  returned  to  the  house  in 
which  it  originated,  and  if  the  two  houses  cannot  agree,  they 
appoint  committees  to  confer  together  on  the  subject,  (a)  When 
a  bill  is  engrossed,  and  has  passed  the  sanction  of  both  houses,  it 
is  transmitted  to  the  President  of  the  United  States  for  his  appro- 
bation.   If  he  approves  of  the  bill,  he  signs  it.    If  he    PMid«at>s 

does  not,  it   is   returned,   with  his  objections,  to  the  »•«•**«• 

. 

Gaston,  a  member  of  the  Honse  of  RepresentatiTes  from  Norib  Carolina,  in  1816, 
made  a  fruitless  eflbrt  to  expnnge  the  previons  (jnestion  from  the  rules  of  the  House. 
His  speech  was  a  very  able  and  well-informed  discussion  of  the  merits  of  the  mle, 
and  he  regarded  it  as  a  formidable  instrument  of  tyranny  of  minorities  over  minori- 
ties, and,  to  the  extent  to  which  it  is  carried,  without  a  precedent  in  the  annals  of  any 
free  dellberatiTe  assembly. 

Legislation  was  a  science  cnltirated  with  so  much  care  and  refinement  among  the 
ancient  Romans,  that  they  had  laws  to  instruct  them  how  to  make  laws.  Th^  Lex 
licinia  and  Lex  Ebufla,  the  Lex  Cncilia  and  Lex  Didia,  proYided  checks,  that  the 
law  should  not  unintentionally  contain  any  particular  personal  priyileges,  or  weaken 
the  force  of  fbrmer  laws,  er  be  crowded  with  multifarious  matter.  Gravina,  De  Orta 
et  Progressu  Juris  Civllis,  lib.  1,  c.  29. 

(a)  By  the  Revised  Constitution  of  New  York,  of  1846,  it  is  declared  that  no  biU 
■hall  be  passed  unless  by  the  assent  of  a  majority  of  all  the  members  elected  to  each 
branch  of  the  legislature ;  and  the  question  upon  the  final  passage  shall  be  taken  in* 
mediately  upon  its  last  i^^eading,  and  the  yeas  and  nays  entered  on  the  journal.^ 


1  By  the  Revised  Statutes  of  New  York,  previous  notioe  of  certain  applications  to 
4ie  l^^atnre  must  be  given  by  advertisement  1  R.  S.  165,  sec.  1.  The  want  of 
this  notioe  will  not,  however,  afifect  the  validity  of  an  act  Smith  v.  Helmer,  7  Barb. 
N.  Y.  416. 


250  JUBISPBIJBENCE  OF  [PAST IL 

house  in  which  it  origiaated,  and  that  house  enters  the  objections 
at  large  on  its  journal^  and  proceeds  to  reconsider  the  bilL  If, 
after  such  reconsideration,  two  thirds  of  that  house  should  agree 
to  pass  the  bill,  it  is  sent,  together  with  the  objections,  to  the 
other  house,  hj  which  it  is  likewise  reconsidered,  and,  if  approved 
by  two  thirds  of  that  house,  it  becomes  a  law.  (b)  But,  in  all 
such  cases,  the  votes  of  both  houses  are  determined  hj  yeas  and 
nays,  and  the  names  of  the  persons  voting  for  and  against  the 
bill  are  entered  on  the  journals.  If  any  bill  shall  not  be  returned 
by  the  President  within  ten  days  (Sundays  excepted)  after  it  shall 
have  been  presented  to  him,  the  same  becomes  a  law,  equally 
as  if  he  had  signed  it,  unless  Congress,  by  adjournment,  in  the 
mean  time,  prevents  its  return,  and  then  it  does  not  become  a 
law.  (e)  2 

The  practice  in  Congress,  and  especially  in  the  second  or  last 
session  of  each  Congress,  of  retaining  most  of  their  bills  until 
within  the  last  ten  days,  is  attended  with  the  disadvanti^  of 
shortening  the  time  allowed  to  the  President  for  perusal  and  re- 
flection upon  them,  and  of  placing  within  the  power  of  the  Presi- 
dent the  absolute  negative  of  every  bill  presented  within 
*  240  the  last  ten  days  preceding  the  4th  of  *  March ;  and  this 
he  can  effect  merely  by  retaining  them,  without  being 
obliged  to  assign  any  reason  whatever ;  for  he  is  entitied  to  ten 
days  to  deliberate.  Most  of  the  bills  that  are  presented  to  the 
President  in  the  second  session  of  every  Congress  were,  a  few 
years  ago,  presented  to  him  within  the  last  ten  days,  and  generally 
within  the  last  two  days ;  but  the  rules  of  Congress  have  latterly 
checked  the  evils  and  danger  of  such  an  accumulation  of  business 
on  the  last  days  of  the  session. 

This  qualified  negative  of  the  President  upon  the  formation  of 


(&)  The  constitation  does  not  say  whether  the  vote  of  two  thirds  of  each  house  on 
the  reconsideration  of  a  hill  retomed  hy  the  President>  with  objections,  shall  be  two 
thirds  of  the  members  elected,  or  onljiwo  thirds  of  the  members  present.  It  is  under- 
stood that  the  latter  construction  has  been  adopted  in  practice. 

(c)  Art.  1,  sec.  7. 

• 

'  Under  the  provision  of  the  Constitation  of  New  York,  which  is  in  this  respect  like 
that  of  the  United  States,  it  has  been  decided  hy  the  Gonrt  of  Appeals  tiiat  a  law  pre- 
sented to  the  Governor  for  his  action,  daring  the  last  ten  days  of  the  session  of  the 
legislature,  might  be  approved  and  signed  by  tiie  Governor  after  the  end  of  the  session 
and  thereby  become  a  law.    People  v.  Bowen,  SI  N.  T.  517. 
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laws  is,  theoretically  at  least,  some  additional  security  against  the 
passage  of  improper  laws,  through  prejudice  or  want  of  due  reflec- 
tion ;  but  it  was  principally  intended  to  give  to  the  President  a 
oonstitutional  weapon  to  defend  the  executive  department,  as  well 
as  the  just  balance  of  the  constitution  against  the  usurpations  of 
the  legislative  power.  To  enact  laws  is  a  transcendent  power ; 
and  if  the  body  that  possesses  it  be  a  full  and  equal  representation 
of  the  people,  there  is  danger  of  its  pressing  with  destructive 
weight  upon  all  the  other  parts  of  the  machinery  of  the  govern- 
ment. It  has,  therefore,  been  thought  necessary,  by  the  most 
skilful  and  most  experienced  artists  in  the  science  of  civil  polity, 
that  strong  barriers  should  be  erected  for  the  protection  and  secu- 
rity of  the  other  necessary  powers  of  the  government.  Nothing  has 
been  deemed  more  fit  and  expedient  for  the  purpose  than  the  pro- 
vision that  the  head  of  the  executive  department  should  be  so  con- 
stituted as  to  secure  a  requisite  share  of  independence,  and  that 
he  should  have  a  negative  upon  the  passing  of  laws ;  and  that  the 
judiciary  power,  resting  on  a  still  more  permanent  basis,  should 
have  the  right  of  determining  upon  the  validity  of  laws  by  the 
standard  of  the  constitution.  A  qualified  negative  answers  all  the 
salutary  purposes  of  an  absolute  one,  for  it  is  not  to  be  presumed 
that  two  thirds  of  both  houses  of  Congress,  on  reconsideration, 
with  the  reasoning  of  the  President  in  opposition  to  the  bill 
spread  at  large  upon  their  journals,  will  ever  concur  in 
any  unconstitutional  *  measure,  (a)  In  the  English  consti-  *  241 
tution,  the  king  has  an  absolute  negative ;  but  it  has  not 
been  necessary  to  exercise  it  since  the  time  of  William  IIL  The 
influence  of  the  crown  has  been  exerted  in  a  more  gentle  manner, 
to  destroy  any  obnoxious  measure  in  its  progress  through  the  two 
houses  of  Parliament.  Charles  I.  stood  for  a  long  time  upon  the 
strict  and  forbidding  rights  of  his  prerogative ;  but  he  was  com- 
pelled, by  the  spirit  and  clamor  of  the  nation,  to  give  his  assent  to 
biUs  which'  cut  down  that  prerogative,  and  placed  the  power  of 
government  in  the  hands  of  the  Parliament.  The  peremptory  veto 
of  the  Roman  tribunes,  who  were  placed  at  the  door  of  the  Senate, 

(a)  This  qualified  negatiye  of  the  President  has,  in  the  progress  of  the  administration 
of  the  goyemment,  since  the  first  publication  of  these  Commentaries,  in  1826,  become 
A  yerj  graye  power,  and  applied,  under  the  ordinarj  name  of  veto,  with  a  familiaritj 
which  appears  not  to  haye  been  anticipated  bj  the  generation  which  adopted  the  con- 
•titation. 
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would  not  be  reconcilable  with  the  spirit  of  deliberation  and  in- 
dependence which  distinguishes  the  councils  of  modem  times. 
The  French  constitution  of  1791,  a  labored  and  costly  fabric,  on 
which  the  philosophers  and  statesmen  of  France  exhausted  all 
their  ingenuity,  and  which  was  prostrated  in  the  dust  in  the  course 
of  one  year  from  its  existence,  gave  to  the  king  a  negative  upon 
the  acts  of  the  legislature,  witli  some  very  feeble  limitations. 
Every  bill  was  to  be  presented  to  tlie  king,  who  might  refuse  his 
assent ;  but  if  the  two  following  legislatures  should  successively 
present  the  same  bill  in  the  same  terms,  it  was  then  to  become  a 
law.  The  constitutional  negative  given  to  the  President  of  the 
United  States  appears  to  be  more  wisely  digested  than  any  of  the 

examples  which  have  been  mentioned.  (6) 

-  -* — 

(6)  The  organizatioii  of  the  two  houses  of  Congress,  and  the  principles  on  which  it 
rests,  were  profoundly  discussed  in  The  Federalist,  from  No.  52  to  No.  64,  inclusive. 
There  is  no  work  on  the  subject  of  the  constitution,  and  on  republican  and  federal 
govermnent  generally,  that  deserves  to  be  more  thoroughlj  studied.  The  Federalist 
appeared  oiiginallj  in  a  series  of  numbers,  published  in  the  New  York  daily  p^>en, 
between  October,  1787,  and  June,  1788.  They  were  read  with  admiration  and  enthu- 
siasm as  they  successively  appeared,  and  by  no  person  more  so  than  the  author  of  this 
note,  who  made  a  fruitless  attempt  at  the  time  to  abridge  them  for  the  benefit  of  a 
country  village  print  No  constitution  of  government  ever  received  a  more  masterly 
aad  BuccessM  vindication.  I  know  not,  indeed,  of  any  work  on  the  principles  of  free 
government  that  is  to  be  compared,  in  instruction,  and  intrinsic  value,  to  this  small 
and  unpretending  volume  of  The  Federalist  ,*  not  even  if  we  resort  to  Aristotle,  Cicero, 
Hachiavel,  Montesquieu,  Milton,  Locke,  or  Burke.  It  is  equally  admirable  in  the 
depth  of  itff  wisdom,  the  comprehensiveness  of  its  views,  the  sagacity  of  its  reflections, 
and  tbe  fearlessness,  patriotism,  candor,  simplicity,  and  elegance  with  which  its  truths 
are  uttered  and  recommended.  Mr.  Justice  Story  acted  wisely  in  making  The  Feder- 
alist the  basis  of  his  Commentary ;  and  as  we  had  the  experience  of  nearly  fifty  years 
shice  The  Federalist  was  written,  the  work  of  Judge  Story  was  enriched  with  the  re- 
salts  of  tliat  experience,  and  it  is  written  in  the  same  free  and  liberal  spirit,  with 
equal  exactness  of  research  and  soundness  of  doctrine,  and  with  great  beauty  and 
elegance  of  composition. 
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LECTURE   XII. 

OP  JUDICIAL  GONSTBUCnONS  OF  THB  P0WEB8  OF  CONGRESS. 

I  PROCEED  to  consider  the  cases  in  which  the  powers  of  Congress 
have  been  made  the  subject  of  judicial  investigation,  (a) 

(1.)  Congress  have  declared  by  law  that  the  United  States  were 
entitled  to  priorily  of  payment  over  private  creditors  in  p^^^^  ^ 
cases  of  insolvency,  and  in  the  distribution  of  the  estates  u.  states  «•  a 
of  deceased  debtors.  The  act  of  Congress  of  31st  July,  ""^^^ 
1789,  sec.  21,  confined  tiie  priority  to  custom-house  bonds.  The 
act  of  4th  August,  1790,  c.  35,  sec.  45,  limited  the  priority  in  the 
same  maimer.  The  act  of  2d  May,  1792,  placed  the  surety  in  a 
custom-house  bond,  who  paid  the  debt,  on  the  same  footing,  in 
respect  to  priority,  as  the  United  States ;  and  it  confined  the  cases 
of  insolvency  mentioned  in  the  former  law  to  those  of  a  voluntary 
assignment,  and  of  attachments  against  absconding,  concealed,  or 
absent  debtors.  The  act  of  8d  March,  1797,  c.  74,  sec.  5,  went 
further,  and  gave  the  United  States  a  preference  in  all  cases  what- 
soever, whoever  might  be  the  debtor,  or  however  he  might  be  in- 

(a)  Mr.  Jnstioe  Storj,  in  hiB  Commentaries  on  the  Ck>nfltitntion  of  the  United  States, 
▼ol.  i.  pp.  38S  -442,  has  given  a  yery  rational  view  of  the  rules  of  interpretation  appli- 
cable to  the  constitntion.  I  have  confined  myself  in  this  lecture  to  those  authoritatiye 
expositions  which  have  been  given  to  it  by  the  courts  of  the  United  States ;  and  I 
agree  entirely  with  ibat  learned  commentator,  that  we  are  to  look  to  the  instrument 
itself, ''  as  a  constitution  of  government  ordained  and  established  by  the  people  of  the 
United  States."  The  instrument  furnishes  essentially  the  means  of  its  own  interpre- 
tation ;  and  to  resort  to  it  was  the  practice  of  the  late  Chief  Justice  Marshall,  in  those 
dear  and  admirable  judicial  views  of  the  constitution  which,  so  far  as  they  go,  leave 
us  nothing  more  perfect  to  expect  or  desire.  It  is,  at  the  same  time,  just  and  true, 
that  "  the  most  unexceptionable  source  of  coUio^o/  interpretation  is  from  the  practical 
exposition  of  the  government  itself,  in  its  various  departments,  upon  particular  ques- 
tions discussed,  and  settled  upon  their  own  intrinsic  merits.  These  approach  the 
nearest  in  their  own  nature  to  judicial  expositions,  and  have  the  same  general  recom- 
mendation that  belongs  to  the  latter.  They  are  decided  upon  solemn  aigument,  pro 
re  nata,  upon  a  doubt  raised,  upon  a  lis  mota,  upon  a  deep  sense  of  their  importance 
and  difficulty,  in  the  face  of  the  nation,  with  a  view  to  present  action,  in  the  midst  of 
jealous  interests,  and  by  men  capable  of  mging  or  repelling  the  grounds  of  aigument, 
fiom  their  exquisite  genius,  their  comprehensive  learning,  or  their  deep  meditation 
upon  the  absoiiiing  topic"  Stoiy's  Comm.  vol.  i.  p.  892.  See,  also,  t^^,  p.  818,  to 
8.  P. 
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debted,  in  case  the  debtor  became  insolyent,  or  the  assets  in  the 
hands  of  his  representatives,  after  his  death,  were  insufficient  to 
pay  his  debts.  This  priority  was  declared  to  extend  to  cases  in 
which  the  insolvent  debtor  had  made  a  voluntary  assignment  of  all 
his  property,  or  in  which  his  effects  had  been  attached  as  an 
absconding,  concealed,  or  absent  debtor,  or  in  which  an  act  of 
legal  bankruptcy  had  been  committed.  This  act  applies  and  gives 
the  preference  as  against  deceased  debtors,  whether  the  debt  was 
contracted  before  or  after  the  passage  of  the  act,  provided  there  be 
only  general  creditors,  without  any  specific  lien  created.  (6)    The 

act  of  March  2d,  1799,  c.  128,  sec.  65,  provided,  that  in  like 
*  244    cases  *  of  insolvency,  or  where  any  estate  in  the  hands  of 

executors,  administrators,  or  assignees  should  be  insuffi- 
cient, debts  due  to  the  United  States,  on  bonds  taken  imder  the 
collection  act,  should  have  preference ;  and  sureties  in  such  bonds, 
on  paying  the  same,  had  tiie  same  preference  as  was  reserved  to 
the  United  States,  (a) 

These  were  the  legislative  provisions,  giving  preference  to  d^bts 
due  to  the  United  States ;  and  in  Fisher  v.  Blighty  {b)  the  authority 
of  Congress  to  pass  such  laws  was  drawn  in  question.  The  point 
discussed  in  that  case  was,  whether  the  United  States,  as  holders 
of  a  protested  bill  of  exchange,  negotiated  in  the  ordinary  course 
of  trade,  were  to  be  preferred  to  tiie  general  creditors,  when  the 
debtor  becomes  bankrupt.  The  Supreme  Court  decided  that  tiie 
acts  of  Congress,  giving  that  general  priority  to  the  United  States, 
were  constitutional.  It  was  a  power  founded  on  the  authority  to 
make  all  laws  which  should  be  necessary  and  proper  to  carry  into 
effect  the  powers  vested  by  the  constitution  in  the  government  of 
the  United  States.    Where  the  end  was  within  the  lawful  powers 


(h)  Commonwealth  v,  Lewis,  6  Binney,  266. 

(a)  Hunter  o.  United  States,  5  Peters  U.  S.  173.  In  tihe  case  of  The  United  States  r. 
Couch,  C.  C.  U.  S.  New  York,  April  Term,  1841,  it  wa«  declared  to  have  been  the  nn* 
Taried  construction  of  the  65th  section  of  the  act  of  March  2d,  1799,  that  the  priori^ 
therein  given  to  the  United  States,  to  be  paid  out  of  the  estate  of  an  insolvent  debtor, 
takes  effect  only  when  the  insolvency  is  established  bj  an  assignment  of  all  his  prop- 
erty, either  by  his  own  act  or  by  act  of  law,  and  when  such  assignment  is  carried  into 
execution  by  the  assignees.  Qunt's  Merchants'  Magazine,  New  York,  August,  1841, 
p.  168 ;  U.  S.  V.  Wood  &  Ives,  Ibid.  p.  170,  S.  P.i 

(6)  S  Cnmch,  358. 

1  S.  P.  United  States  v.  Howland,  4  Wheaton,  108. 
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of  the  govenunenty  Congress  possessed  the  choice  of  the  means, 
and  were  empowered  to  use  any  means  which  were  in  fact  con- 
duciye  to  the  exercise  of  the  powers  granted.  The  government  is 
to  pay  the  debts  of  the  Union,  and  must  be  authorized  to  use  the 
means  most  eligible  to  effect  that  object.  It  has  a  right  to  make 
remittances,  by  bills  or  otherwise,  and  to  take  those  precautions 
which  will  render  the  transaction  safe.  If  this  claim  of  priority 
interferes  with  the  right  of  the  state  soTereignties,  respecting  the 
dignity  of  debts,  and  defeats  the  measures  which  they  would  other- 
wise have  a  right  to  adopt  to  secure  themselves,  it  is  a  necessary 
consequence  of  the  supremacy  of  the  laws  of  the  Union,  on  all 
subjects  to  which  the  legislative  power  of  Congress  extends. 

The  principle  was  here  settled,  that  the  United  States 
are  *  entitled  to  secure  to  themselves  the  exclusive  privi-  *  245 
lege  of  being  preferred  as  creditors  to  private  citizens,  and 
even  to  the  state  authorities,  in  all  cases  of  the  insolvency  or 
bankruptcy  of  their  debtor.  But  the  court  observed,  that  no  lien 
was  created  by  the  statutes  giving  the  preference.  No  bona  fide 
transfer  of  property,  in  the  ordinary  course  of  business,  was  over- 
reached. It  was  only  a  priority  of  payment,  which,  under  different 
modifications,  was  a  regulation  in  common  use ;  and  a  Ixma  fide 
alienation  of  property,  before  the  right  of  priority  attac^hed,  was 
admitted  to  be  good. 

The  next  case  that  brought  into  discussion  this  question  of 
priority,  was  that  of  The  United  States  v.  Hooe.  (a)  It  was  there 
held,  that  the  priority  to  which  the  United  States  were  entitled 
did  not  partake  of  the  character  of  a  lien  on  the  property  of  public 
debtors.  The  United  States,  in  the  mere  character  of  creditor, 
have  no  lien  on  the  real  estate  of  their  debtor.  If  the  priority 
existed  from  the  time  the  debt  was  contracted,  and  the  debtor 
should  continue  to  transact  business  with  the  world,  the  incon- 
venience would  be  immense.  The  priority  only  applied  to  cases 
where  the  debtor  had  become  actually  and  notoriously  insolvent, 
and,  being  unable  to  pay  his  debts,  had  made  a  volimtary  assign- 
ment of  idl  his  property,  or  having  absconded  or  absented  himself, 
his  property  had  been  attached  by  process  of  law.  A  bona  fide 
conveyance  of  part  of  the  property  of  the  debtor,  not  for  the 
firaudulent  purpose  of  evading  the  law,  but  to  secure  a  fair  cred- 


(a)  3  Gnmch,  73. 
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itor,  is  not  a  case  within  the  act  of  Congress  giving  priority,  (b) 
In  this  case  of  The  United  States  v.  ffooey  a  collector  of  the  reve- 
nue had  mortgaged  part  of  his  property  to  his  surety  in  his 
*  246  official  bond,  to  *  indemnify  him  from  his  responsibility  as 
surety,  and  to  secure  him  from  his  existing  and  future 
indorsements  for  the  mortgagor  at  bank ;  and  the  mortgage  was 
held  valid  against  the  claim  of  the  United  States,  although  the 
collector  was,  in  point  of  fact,  unable  to  pay  all  his  debts  at 
the  time  the  mortgage  was  given ;  and  although  the  mortgagee 
knew,  when  he  took  the  mortgage,  that  the  mortgagor  was  largely 
indebted  to  the  United  States. 

Afterwards,  in  Harrison  v.  Sterry^  (a)  it  was  held  that  in  the 
distribution  of  a  bankrupt's  effects,  the  United  States  were  entitled 
to  their  preference,  although  the  debt  was  contracted  by  a  foreigner 
in  a  foreign  country,  and  the  United  States  had  proved  their  debt 
under  a  commission  of  bankruptcy.  Though  the  law  of  the  place 
where  the  contract  is  made  be,  generally  speaking,  the  law  of  the 
contract,  yet  the  right  of  priority  forms  no  part  of  the  contract. 
The  insolvency  which  was  to  entitle  the  United  States  to  a  prefer- 
ence was  declared,  in  Prince  v.  Barttett^  {b)  to  mean  a  legal  and 
known  insolvency,  manifested  by  some  notorious  act  of  the  debtor, 
pursuant  to  law.  This  was  giving  to  the  world  some  reasonable 
and  definite  test  by  which  to  ascertain  the  existence  of  the  latent 
and  dangerous  preference  given  by  law  to  the  United  States.  In 
this  last  case,  the  effects  of  an  insolvent  debtor,  duly  attached  in 
June,  were  considered  not  to  be  liable  to  the  claim  of  the  United 
States,  on  a  custom-house  bond  given  prior  to  the  attachment,  and 
put  in  suit  in  August  following.  The  private  creditor  had  acquired 
a  lien  by  his  attachment,  which  could  not  be  devested  by  process 
on  the  part  of  the  United  States  subsequently  issued.  Nor  will 
the  lien  of  a  judgment  creditor,  duly  perfected,  be  displaced  by 

(6)  U.  S.  V.  Hooe,  8up,\  United  States  v,  Clark,  1  Paine  C.  C.  629 ;  United  States 
V.  Monroe,  5  Mason,  572 ;  United  States  v.  Hawkins,  16  Martin's  Louisiana  Rep.  317. 
In  England  a  provisional  assignment  in  bankruptcy  will  defeat  the  king's  extent,  if  it 
precedes  the  test  of  the  ^vrit  King  v.  Crump,  Parker,  126 ;  Lord  Eldon,  14  Vesey, 
88.  In  the  case  of  The  United  States  v,  McLellan,  3  Sumner,  345,  it  was  held  that 
a  conveyance,  bj  a  known  insolvent  debtor,  of  all  his  property  to  one  or  more  creditors, 
in  discharge  of  their  debts,  not  exceeding  the  amount  due,  and  not  for  the  benefit  of 
any  other  creditors,  was  not  a  voluntary  assignment  within  the  act  of  1799,  so  as  to 
be  affected  by  the  priority  of  the  United  States. 

(a)  5  Cranch,  289. 

(h)  8  Cranch,  431,  8.  P. ;  United  St&tes  v.  Caaal  Baak,  8  Story  C.  C.  79. 
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ihe  mere  priority  of  the  United  States.^  The  word  insolvency,  in 
the  acts  of  Congress  of  1790, 1797,  and  1799,  means  a  legal  in- 
solvency ;  and  a  mere  state  of  insolvency,  or  inability  in  a 
debtor  to  pay  all  his  *  debts,  gives  no  right  of  preference  *  247 
to  the  United  States,  unless  it  be  accompanied  by  a  volun- 
tary assignment  of  all  the  property,  for  the  benefit  of  creditors,  or 
by  some  legal  act  of  insolvency.  If,  before  the  right  of  preference 
has  accrued,  the  debtor  has  made  a  bona  fide  conveyance  of  his 
estate  to  a  third  person,  or  has  mortgaged  the  same  to  secure  a 
debt,  or  if  the  property  has  been  seized  under  an  execution,  the 
property  is  devested  from  the  debtor,  and  cannot  be  made  liable 
to  the  United  States,  (a) 


(a)  Thelnsson  v,  Smitb,  2  Wheaton,  399 ;  Conard  v.  The  AtUntic  Insurance  Com- 
pany, 1  Peters  U.  8.  886 ;  Brent  v.  Bank  of  Waebington,  10  Peters  U.  8. 596.  Thepri- 
oritf  of  the  United  States  does  not  afkfsi  any  Um,  general  or  speeific,  existing  when 
the  event  took  place,  which  gave  the  United  States  a  daim  of  priority,  nor  prevent  the 
transmission  of  the  property  to  assignees,  executors,  and  administrators  subject  to  tlie 
3en. — Ib.^  In  England,  in  the  case  of  Giles  v,  Grover,  before  the  House  of  Lords, 
(9  Bing.  128,)  it  was  decided,  after  a  most  elaborate  discussion,  in  conformity 
with  the  opinions  of  a  minority  of  the  twelve  judges,  that  the  goods  of  a  debtor, 
already  seized  under  Kji./a.  at  the  suit  of  a  subject,  but  not  sold,  might  bo  taken 
under  a  writ  of  extent  for  a  debt  of  the  crown,  and  which  writ  of  extent  was  tested 
after  the  seizure  under  the  >2.  ^o.  The  seizure  under  the  Ji.  fa.  was  considered  as  not 
devesting  the  debtor  of  his  general  jvoperty  in  the  goods  seized,  or  in  any  manner 
altering  the  property,  and  that  no  property  was  thereby  acquired  therein  by  the  exe- 
cution creditor,  or  by  the  sheriff.  The  claims  of  the  crown  and  the  subject  on  the 
goods  were  held  to  stand  in  equal  degree,  and  the  two  executions  to  be  in  eflbct  con- 
eorrent ;  and  in  such  cases  the  king's  prerogative  had  the  preference.  Quando  jus 
Dommi  Regis  et  mdxiUi  insimul  conatrrunt  jus  regis  pnqfarri  debet,  (9  Co.  120,  b.)  The 
sheriff  had  the  legal  custody  of  the  goods,  and  a  special  property  in  them  by  virtue 
of  the  seizure,  for  the  purpose  of  protection  and  sale ;  but  untU  the  sale,  which  was 
the  dividing  line  as  to  the  ownership  of  the  goods,  the  absolute  proper^  of  the  debtor 
was  not  altered  or  devested.  The  priority  of  the  government  claims  in  this  country 
is  not  carried  to  that  extent,  according  to  the  opinion  of  Judge  Washington,  in  Thc- 
lusson  17.  Smith ;  but  it  is  to  be  observed,  that  the  observation  of  Judge  Washington 
was  a  mere  dictum,  and  not  a  turning-point  in  the  case.  The  same  remark  applies  to 
what  was  said  by  the  judge  who  delivered  the  opinion  of  the  court  in  Conard  v.  The 
Atlantic  Insurance  Company ;  for  the  didttm  was  quoted  in  the  course  of  the  opinion 
incidentally,  and  without  any  criticism  upon  it,  or  particular  attention  to  it.  In  Hoke 
V.  Henderson,  3  Dev.  (N.  C.)  17,  Judge  Ruffin  considered  the  prerogative  of  the 
sovereign  as  to  priority  equally  applicable  here  as  in  England,  and  that  it  went  to  the 
extent  claimed  in  the  above  case  of  Giles  v.  Grover.  On  the  other  hand,  in  Wilcocks 
V.  Wain,  10  Serg.  &  Bawle,  880,  and  in  United  States  v.  Mechanics'  Bank,  Gilpin,  51,  it 

• 

1  United  States  v.  Canal  Bank,  8  Story  C.  C.  79. 
1  See  United  States  v.  Dnncan^  4  McLean,  607 ;  S.  C.  12  Bl.  523. 
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Tlie  United  States  have,  accordingly,  a  preference  as  creditors, 
to  the  extent  above  declared,  in  fotu*  cases,  viz. :  (1.)  In  the  case 

was  held,  that  the  priority  of  the  United  States  gave  no  lien  on  property  sdud  under  a 
fieri  fiuAoMy  when  the  lien  accrued,  for  the  debtor  was  derested  of  the  property.  A  veiy 
much  contested  question  has  been  raised  and  discussed  in  the  courts  in  this  countiy, 
on  the  conflicting  claims  of  a  judgment  or  attaching  creditor  under  state  laws,  and  the 
assignee  under  the  bankrupt  law  of  the  United  States.  It  was  declared  and  adjudged 
by  Mr.  Justice  Stoiy,  in  the  Circuit  Court  of  the  United  States,  in  Massachusetts, 
and  by  Mr.  Justice  Ware,  in  the  District  Court  of  Maine,  that  an  attachment  under 
a  state  law  was  not  an  absolute  lien,  but  a  contingent  one,  dependent  upon  a  subse 
quent  judgment  in  the  attaching  suit ;  and  that  a  bankrupt's  dischaige  upon  a  petition 
in  bankruptcy,  filed  after  the  attachment  and  during  the  process  of  such  suit,  would 
be  a  bar  to  the  roooTCiy  of  any  judgment  thereon,  and  that  the  lien  created  by  the 
attachment  must  give  way  and  becomes  avoided,  and  the  debt  also,  by  the  wJbteqvmi 
decree  and  discharge  in  bankruptcy.  Ex  parte  Foster,  2  Stoiy  C.  C.  131 ;  In  the 
Matter  of  Cook,  2  Story  C.  C.  376 ;  In  the  Matter  of  Bellows  &  Peck,  3  Stoiy  C.  C. 
428 ;  Smith  v.  Gordon,  6  Law  Reporter,  313 ;  Everett  v.  Stone,  3  Story  C.  C.  447. 
The  courts  of  the  United  States,  and  several  of  the  state  courts,  maintain  a  difSerent 
doctrine.  The  doctrine  is,  that  a  creditor,  by  his  suit  in  equity,  commonly  called  a 
creditor's  bill,  on  his  imsatisfied  judgment,  thereby  acquires  an  equitable  lien,  and 
which  operates  as  an  attachment  of  property,  and  creates  a  right  to  priority  of  pay- 
ment as  against  the  assignee  of  a  bankrupt,  under  a  petition  in  bankruptcy  suAse^iMR^ 
made.  That  such  a  lien  was  not  devested  by  a  decree  in  bankruptcy,  upon  a  petition 
filed  subsequent  to  the  commencement  of  a  chancery  suit,  or  the  levy  of  the  attach- 
ment. That  the  assignee  in  such  a  case  takes  the  d^>tor's  property  subject  to  the 
creditor's  lien,  even  independent  of  the  proviso  in  the  bankrupt  act,  and  upon  general 
principles  applicable  to  insolvency  and  bankruptcy  in  this  country  and  in  England. 
That  the  assignee  of  the  bankrupt  or  insolvent  takes  only  such  rights,  and  subject  to 
such  equities  as  belonged  to  the  bankrupt  himself  at  the  time  of  the  bankruptcy.  That 
the  judgment  creditor  had  also  a  lien,  upon  the  true  construction  of  the  proviso  in  the 
2d  section  of  the  bankrupt  law,  paramount  to  the  claim  of  the  assignee,  and  as  strong 
upon  this  proviso  as  upon  general  principles  of  law,  for  the  word  sceuritiet  reaches  all 
mort^^ages  and  liens,  and  they  may  be  enforced  in  the  state  courts.  The  attachment 
is  a  lien,  and  the  creditor's  bill  a  lien  within  the  proviso,  and  the  property  of  the  bank- 
rupt was  not  devested  until  the  decree  in  bankruptcy.  The  decisions  in  the  Circuit 
Courts  of  the  U.  States  in  Vermont,  New  Jersey,  and  Pennsylvania,  and  of  the  Dis- 
trict Courts  of  Vermont,  and  of  Northern  New  York,  and  of  several  of  the  state  courts, 
are  all  cited  in  support  of  this  doctrine,  by  the  Ass't  Vice-Ch.  of  New  York,  in  the 
case  <)€ 'Storm  o.  Waddell,  3  N.  Y.  Legal  Obsezver,  367,  S.  C.  2  Sandf.  Ch.  494,  and 
whieh  case  is  distinguished  for  its  leiiming  and  ability,  and  its  logical  vindication  of 
the  doctrine.  The  two  cases  of  Eittredge  v,  Warren,  and  of  Eittredge  v.  Emerson, 
decided  in  the  Supreme  Court  of  New  Hampshire,  in  the  year  1844,  and  in  which  the 
judgment  of  the  court  was  delivered  by  Mr.  Ch.  Justice  Parker,  are  equally  worthy  of 
special  notice  for  their  learned  research,  and  powerful,  if  not  irresistible,  deductions.' 
:See,  also,  Doremus  v.  Walker,  Ala.  (N.  S.)  vol.  viii.  p.  194,  and  Mabry  v.  Hemdon, 

^  The  doctrine  of  the  New  Hampshire  courts  has  been  finally  established  in  the  Su- 
preme Court  of  the  United  States.  Peck  r.  Jenness,  7  How.  U.  S.  612.  Id.  626.  See 
Kittredge  v,  Warren,  UN.  Hamp.  509 ;  Kittredge  v.  Emerson,  15  N.  Hamp.  227. 
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of  the  death  of  the  debtor  without  sufficient  assets ;  (2.)  bank- 
ruptcjy  or  legal  insolvency,  manifested  by  some  act  pursuant  to 
law ;  (3.)  a  voluntary  assignment  by  the  insolvent  of  all  his  prop- 
erty tp  pay  his  debts ;  (4.)  in  the  case  of  an  absent,  concealed, 
or  absconding  debtor,  whose  effects  are  attached  by  process  of 
law.  The  priority  was  intended  to  operate  only  where,  by  law, 
or  by  the  act  of  the  debtor,  his  property  was  sequestered  for 
the  use  of  his  creditors;  and  it  is  proper  that  this  prerogative 
right  of  the  United  States  should  be  strictly  construed  and  pre- 
cisely defined,  for  it  is  in  derogation  of  the  general  rights  of 
creditors,  (b) 

The  government  was  a  privileged  creditor,  under  the  Roman 
law,  and  entitled  to  priority  in  the  payment  of  debts.  Tlie  cessio 
bonorum  was  made  subject  to  this  priority.  This  is  generally 
the  case,  in  all  modern  bankrupt  and  insolvent  laws.  In  Eng- 
land, the  king's  claim  is  preferred  to  that  of  a  subject,  provided 
the  king's  process  was  commenced  before  the  subject  had  obtained 


Id.  848,  to  the  S.  P.,  and  in  fiiYor  of  the  right  of  the  state  courts  to  inquire  into  the 
validity  of  a  discharge  upon  the  allegation  that  the  hankmpt  did  not  render  a  true  in- 
yentoiy  of  his  property,  hut  firaudulently  concealed  the  same. 

(6)  Watkins  v,  Otis,  2  Pick.  102.  The  priority  given  hy  law  to  the  United  States 
does  not  extend  to  the  real  estate,  or  the  proceeds  of  the  real  estate,  belonging  to  or 
vested  in  the  heirs  of  the  debtor.  The  priority  does  not  attach  08  against  the  heir,  but 
only  when  the  real  estate,  or  the  proceeds  thereof,  passes  to,  or  is  vested  by  law  in  the 
hands  of  an  assignee  of  an  insolvent  debtor,  or  his  executors  or  administrators. 
United  States  v.  Crookshank,  1  Edw.  Ch.  233.  It  does  not  extend  so  as  to  take  the 
property  of  a  partner  in  partnership  effects,  to  pay  the  separate  debt  of  such  partner, 
when  the  partnership  effects  are  not  sufSdent  to  satisfy  the  creditors  of  the  partner- 
ship. United  States  v.  Hack,  8  Peters  U.  S.  271.  It  does  not  extend  so  as  to  reach 
the  allowance  made  by  the  judge  of  probate  to  the  widow  of  the  deceased  debtor,  under 
the  law  of  distribution  of  intestates'  estates.  Postmaster-General  v,  Robbins,  Ware 
Adm.  165.  It  does  not  extend  to  a  surety  to  a  custom-house  bond,  so  as  to  entitle 
him,  after  paying  the  debt,  to  be  subrogated  to  the  rights  of  the  United  States  as 
against  his  co-surety,  or  to  give  his  demand  for  contribution  a  preference  over  other 
creditors.  Pollock  v,  Pratt  &  Harvey,  2  Wash.  C.  C.  490.  But  this  priority,  as  given 
by  the  statute  of  1797,  applies  to  equitable  as  well  as  legal  debts.  Howe  v.  Sheppard, 
2  Sumner,  133.  It  was  ihrther  held,  in  Beaston  v.  Farmers'  Bank  of  Delaware,  12 
Peters  U.  8  102,  that  no  lien  was  created  by  the  statute  of  March  3d,  1797,  and  that 
the  priority  established  by  it  could  never  attach,  while  the  debtor  continues  the  owner 
and  in  possession  of  the  property,  though  he  be  imable  to  pay  his  debts,  —  that  no 
evidence  of  his  insolvency  can  be  received,  until  he  has  been  devested  of  his  property; 
and  when  thus  devested,  the  person  who  takes  the  title  becomes  a  trustee  for  the 
United  States.  See  Conkling's  Treatise,  2d  edit.  469-476,  for  a  condensed  view  of 
ih»  itatBtes  and  judicial  decisions  on  this  question  of  priority  asserted  by  the  United 
Stales. 
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judgment,  (c)  As  to  the  fiscal  lieu  of  the  govermneut  of 
*  248    the  Uuited  States,  it  *  was  held  iu  Harris  v.  Denme^  (a) 

that  the  goverumeut  had  a  lieu  ou  goods  imported,  for 
the  payment  of  dues  accruing  on  tliem,  and  not  secured  by  bond ; 
and  that  the  United  States  were  entitled  to  the  custody  of  the 
goods  imtil  the  duties  were  paid  or  secured  ;  and  any  attachment 
of  the  goods  under  state  process,  during  such  custody,  was  void. 
On  the  other  hand,  it  was  held,  that  the  government  had  no  gen- 
eral lien  on  the  goods  of  the  importer,  for  duties  due  by  him  upon 
other  importations,  {b) 

(c)  Stat.  Hen.  YIIL  c.  39. 

(a)  3  Peters  XT.  S.  292. 

(6)  In  Maryland,  bj  statate,  passed  in  1778,  the  commencement  of  a  snit  by  the  ttaU 
•gainst  a  public  debtor  created  a  lien  on  the  lands  of  the  debtor,  and  a  preference  OTcr 
all  Other  creditors,  who  had  not,  prior  to  the  commencement  of  the  suit,  seenred  a  lien 
bj  judgment,  mortgage,  or  otherwise.  Davidson  v.  Clajland,  1  Harr.  &  Johns.  546. 
The  preference  in  payment  of  debts  was  a  branch  of  government  prerogative  at  com- 
mon law,  and  it  was  introduced  as  such  into  Maryland.  It  is  the  law  still,  where  the 
property  of  the  debtor  remains  in  hand,  and  there  is  no  lien  standing  in  the  way. 
State  of  Maryland  v.  Bank  of  Maryland,  6  Gill  &  Jc^m.  205.  In  Connecticut,  the 
state  has  a  priority  of  claim  against  the  estate  of  an  insolvent  debtor ;  and  state  sure- 
ties paying  the  debt  have  the  same  privilege.  Revised  Statutes  of  Connecticut,  1826, 
p.  212.  The  state  preference  rests,  in  this  country,  upon  statutes ;  and  the  common 
law  gives  none  over  other  creditors.  The  State  v.  Harris,  2  Bailey  S.  C.  598. 
Keckley  v.  Eeckley,  2  Hill  Ch.  (S.  C.)  256.  The  common-law  prerogative  of  the 
king,  to  be  paid  in  preference  to  all  other  creditors,  is  therefoie  not  universally 
adopted  in  this  country.  It  prevails  in  the  government  of  the  United  States,  and  in 
Maryland,  North  Carolina,  Indiana,  Connecticut,  &c.,  but  not  in  South  Carolina.  In 
Georgia,  state  taxes  have  preference  over  all  encumbrances  whatsoever.  State  v. 
Pemberton,  Dudley,  15.  In  Indiana,  the  state  has  preference  of  all  other  creditors ;  and 
real  and  personal  estate  is  bound  on  behalf  of  the  state  from  the  teste  of  the  first  pro- 
cess.   Bev.  Stats.  1838,  p.  283.  * 

As  to  the  lien  of  judgments  obtained  by  individuals  in  the  federal  courts,  it  was 
decided  in  the.  Circuit  Court  of  the  United  States,  in  New  York,  in  November,  1829, 
in  the  case  of  Konig  v.  Bayard,^  that  judgments  in  the  Circuit  and  District  Courts  in 
New  York  were  a  lien  upon  lands  as  against  subsequent  purchasers,  firom  the  timo 
they  were  regularly  docketed,  according  to  the  practice  of  those  courts,  and  that  the 
usage  of  docketing  those  judgments  had  prevailed  since  1795.  The  same  doctrine 
was  assumed  in  reference  to  judgments  in  Uie  federal  courts  in  Pennsylvania,  in  the 
case  of  Conard  v,  Atlantic  Ins.  Co.,  1  Peters  U.  S.  386 ;  and  the  principles  contained 
in  this  last  case  were  reviewed  and  confirmed  in  Conard  v.  NicoU,  4  Peters  U.  S. 
291.  The  same  rule  as  to  judgments  in  the  Circuit  Court  of  the  United  States  in 
Ohio.  Sellers  v.  Corwiu,  5  Ham.  400.  There  is  no  act  of  Congress  making  judg- 
ments in  the  United  States  courts  a  lien  on  lands.  Such  a  lien  depends  upon  the 
local  laws  of  the  state  where  the  land  lies.    Tayloe  v.  Thomson,  5  Peters  U.  S.  858. 

1  Konig  V.  Bayard,  2  Paine  C.  C.  251. 
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(2.)  The  next  case  which  called  forth  a  construction  from  every 
part  of  the  government  as  to  the  implied  powers  of  Con-  coogrcMmty 
gress^  was,  whether  Congress  had  power  to  incorporate  a  create  a  bank. 
bank.    In  the  year  1791,  the  Secretary  of  the  Treasury  had  recom- 


In  New  York,  therefore,  a  judgment  in  one  of  the  federal  courts  within  that  state  is  a 
lien  upon  the  lands  of  the  debtor  within  the  state,  for  the  term  of  ten  years  from  the 
dodceting  of  the  judgment  The  Manhattan  Company  v.  Eyertson,  6  Paige,  457. 
Indeed,  in  every  state,  the  judgments  of  the  federal  courts  hare  the  same  lien,  to  the 
extent  of  their  jurisdiction,  as  the  judgments  of  the  highest  court  of  the  state.  Den 
V.  Jones,  S  McLean,  78,  83.^ 

Debtors  to  the  United  States  for  moneys  received,  their  executors  and  administra- 
tors, &c.,  omitting,  on  due  notice,  to  render  to  the  Auditor  of  the  Treasury  their 
accounts  and  Touchers  for  the  expenditure  of  such  moneys,  are  to  be  sued  under  the 
direction  of  the  Comptroller  of  the  Treasury,  and  are  to  bo  subject  to  the  costs  and' 
cfaazges  of  such  suits,  whether  the  ultimate  decision  be  in  their  Jiwor  or  against  them,  (Act 
of  Congress,  March  Sd,  1795,  c.  113.)  So  receivers  of  public  moneys,  including  all 
public  officers,  who  shall  fail  to  account  and  pay  over  the  same,  they  and  their  sureties 
flMiy  be  proceeded  against  forthwith  by  warrant  of  distress,  and  have  their  goods  and  chat^ 
tela  seized  and  sold,  and  if  not  sufficient,  they  may  be  imprisoned.  The  amount  due 
is  a  lien  on  the  real  estate  from  the  time  of  the  levy  of  the  distress  warrant ;  and  for 
want  of  sufficient  goods  and  chattels,  the  lands  may  be  sold  on  three  weeks'  notice, 
and  a  conveyance  executed  to  the  purchaser  by  the  marshal.  (Act  of  Congress,  sup. 
aec  3,  and  act  of  May  15th,  1820,  sec.  2,  3.)  *  Any  person  aggrieved  by  the  distress 
may  apply  by  bill  to  the  district  judge  for  relief  under  the  process  of  injunction,  and 
if  still  unredressed,  he  may  appeal  to  the  Circuit  Court  (Act  of  Congress,  15th  May, 
18S0,  see.  4,  6.)  He  may  also,  if  in  prison,  be  relieved  upon  habeas  corpus  by  the 
Circuit  Court  of  the  United  States.  (United  States  v,  Noursc,  9  Peters  U.  S.  8 ;  Id. 
p.  12,  note.)  The  doctrines  of  the  government  and  courts  of  the  United  States  are 
quite  stringent  in  respect  to  the  obligations  of  importers  of  goods.  The  import  duty 
is  held  to  be  a  personal  debt  chargeable  upon  the  importer,  as  well  as  a  lien  on  the 
goods  themselves,  and  that  the  personal  debt  continues,  though  the  goods  be  deposited 
with  a  bond  given  for  the  duties,  and  the  goods  be  lost  or  destroyed.  Meredith  v. 
United  States,  13  Peters  U.  S.  486, 494.  Another  part  of  that  case  wears  the  same  for- 
bidding aspect  The  enforcement  of  fines,  penalties,  or  forfeitures,  under  the  revenue 
laws  of  the  United  States,  is  extremely  strict  and  rigorous ;  but  the  act  of  Congress 
of  March  3d,  1797,  sec.  1,  made  perpetual  by  act  of  Feb.  11, 1800,  authorizes  the 
Secretary  of  the  Treasury,  on  application,  to  mitigate  or  remit  the  penalties  of  these    / 

s  Lombard  v.  Bayard,  1  Wallace  Jr.  C.  C.  196 ;  Byers  v.  Fowler,  7  Engl.  218 ; 
Simpson  v.  Niles,  1  Carter,  196 ;  Pollard  v.  Cocke,  19  Ala.  188v  The  lien  of  a  judg- 
ment rendered  in  the  Circuit  Court  is  not  necessarily  extended  during  the  pendency  of 
a  writ  of  error  in  the  Supreme  Court    Chouteau  v.  Nuckolls,  20  Mis.  442. 

•  But  see  £x  parte  Bandolph,  2  Brock.  ( Va.)  447, 477  -480 ;  United  States  v.  Hoyt, 
10  How.  U.  S.  109. 

Summary  proceedings  by  warrant  of  distress  under  the  act  of  1820  do  not  conflict 
with  the  constitutional  provision,  that  no  man  shall  be  deprived  of  his  property  with- 
out due  process  of  law.  They  fall  within  a  legitimate  exerdse  of  the  exocuUvo  power. 
Hurruy's  Lessee  v.  Hoboken  L.  &  I.  Co.  18  How.  U.  S.  272. 
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mended  the  institution  of  a  national  bank,  as  being  of  primary  im- 
portance to  the  prosperous  administration  of  the  finances,  and  of 
the  greatest  utility  in  the  operations  connected  with  the  support  of 
public  credit.  But  the  bill  for  establishing  a  bank  was  opposed  in 
the  House  of  Representatives,  as  not  authorized  by  the  constitu- 
tion. It  was  contended  that  the  government  of  the  United 
*  249  *  States  was  limited  to  the  exercise  of  the  enumerated  pow- 
ers, and  that  the  power  to  incorporate  a  bank  was  not  one 
of  them,  and,  if  vested  in  the  government,  it  must  be  an  implied 
power ;  and  it  was  contended,  that  the  power  given  to  Congress  to 
pass  all  laws  necessary  and  proper  to  execute  the  specified  powers 
must  be  limited  to  means  necessary  to  the  end,  and  incident  to  the 
nature  of  the  specified  powers.  On  the  other  hand,  it  was  urged 
in  favor  of  the  bill,  that  incidental,  as  well  as  express  powers,  neces- 
sarily belonged  to  every  government,  and  that  when  a  power  was 
delegated  to  effect  particular  objects,  all  the  known  and  usual 
means  of  effecting  them  passed  as  incidental  to  them ;  and  it  was 
insisted  that  a  bank  was  a  known  and  usual  instrument,  by  which 
several  of  the  enumerated  powers  of  government  were  exercised. 
After  the  bill  had  passed  the  two  houses  of  Congress,  the  question 
touching  its  constitutionality  was  agitated  with  equal  ability  and 
urdor  in  the  executive  cabinet.  The  Secretary  of  State  and  the 
Attomey-(Jeneral  conceived  that  Congress  had  transcended  their 
powers,  but  the  Secretary  of  the  Treasury  maintained  the  opposite 
opinion.  Their  respective  opinions  were  foimded  on  a  train  of 
reasoning,  denoting  great  investigation  of  all  the  leading  and  fun- 
damental principles  of  the  constitution,  and  they  were  submitted 
to  the  consideration  of  the  President  of  the  United  States.  It 
was  argued  against  the  constitutionality  of  the  act,  that  the  power 
to  incorporate  a  bank  was  not  among  the  enumerated  powers,  and 
to  take  a  single  step  beyond  the  boundaries  specially  drawn  aroimd 
the  powers  of  Congress  would  be  to  take  possession  of  an  undo- 
fined  and  undefinable  field  of  power ;  that  though  Congress  were 
authorized  to  make  all  laws  necessary  and  proper  for  carrying 
into  execution  the  enumerated  powers,  they  were  confined  to 
those  means  which  were  necessary,  and  not  merely  convenient. 
It  meant  those  means  without  which  the  grant  of  the  power  would 

laws,  when,  from  tlio  &ct8  of  the  case,  first  judicially  ascertained,  he  should  be  of 
opinion  that  such  penalties  have  been  incurred  wiikout  wUfiU  neffUffenee,  or  any  intention 
of  fraud* 
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be  nugatory,  and  that  if  such  a  latitude  of  construction  were 
allowed,  as  to  give  to  Congress  any  implied  powdr  on  the 
ground  of  convenience,  *  it  would  swallow  up  all  the  list  *  260 
of  enumerated  powers,  and  reduce  the  whole  to  one  phrase. 
On  the  other  hand,  it  was  contended  that  every  power  vested  in  a 
government  was,  in  its  nature,  sovereign,  and  gave  a  right  to 
employ  all  the  means  fairly  applicable  to  the  attainment  of  the 
end  of  the  power,  and  not  specially  precluded  by  specified  excep- 
tions, nor  contrary  to  the  essential  ends  of  political  society  ;  that 
though  the  government  of  the  United  States  was  one  of  limited 
and  specified  powers,  it  was  sovereign  with  regard  to  its  proper 
objects,  and  to  its  declared  purposes  and  trusts ;  that  it  was  inci- 
dent to  sovereign  power  to  erect  corporations,  and,  consequently, 
it  was  incident  to  the  United  States  to  erect  one,  in  relation  to  the 
objects  intrusted  to  its  management ;  that  implied  powers  are  as 
completely  delegated  as  those  which  are  expressed,  and  the  power 
of  erecting  a  corporation  may  as  well  be  implied  as  any  other 
instrument  or  means  of  carrying  into  execution  any  of  the  speci- 
fied powers ;  that  the  exercise  of  the  power  in  that  case  had  a 
natural  relation  to  the  lawful  ends  of  the  government,  and  it  was 
incident  to  the  sovereign  power  to  regulate,  and  to  employ  all  the 
means  which  apply  with  the  best  advantage  to  that  regulation ; 
that  the  word  neces%ary^  in  the  constitution,  ought  not  to  be  con- 
fined to  those  means,  without  which  the  grant  of  power  would  be 
nugatory,  and  it  often  means  no  more  than  needful,  requisite, 
useful,  or  conducive  to,  and  that  was  the  true  sense  in  which 
the  word  was  used  in  the  constitution.  The  relation  between  the 
measure  and  the  end  was  the  criterion  of  constitutionality,  and 
not  whether  there  was  a  greater  or  less  necessity  or  utility.  The 
infinite  variety,  extent,  and  complexity  of  national  exigencies 
necessarily  required  great  latitude  of  discretion  in  the  selection 
and  application  of  means  ;  and  the  authority  intrusted  to  govern- 
ment ought  to  and  must  be  exercised  on  principles  of  liberal  con- 
struction. 

President  Washington  gave  these  arguments  of  his  cab- 
inet a  deliberate  and  profound  consideration,  and  it  *  ter-   *  251 
minated  in  a  conviction,  that  the  incorporation  of  a  bank 
was  a  measure  authorized  by  the  constitution,  and  the  bill  passed 
into  a  law. 

This  same  question  came  before  the  Supreme  Court  of  the 
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United  States,  in  1819,  in  the  case  of  JSrOuOoch  y.  The  State  of 
Maryland^  {a)  in  reference  to  the  Bank  of  the  United  States,  which 
was  incorporated  in  1816,  and  upon  which  the  legislature  of  Mary- 
land had  imposed  a  tax.  Notwithstanding  the  question  arising  on 
the  construction  of  the  powers  of  Congress  had  been  settled,  so  fiur 
as  aQ  act  of  Congress  could  settle  it,  in  1791,  and  again  in  1816, 
it  was  thought  worthy  of  a  renewed  discussion  in  that  case.  The 
chief  justice,  in  deliyering  the  opinion  of  the  court,  observed,  that 
the  question  could  scarcely  be  considered  an  open  one,  after  the 
principle  had  been  so  early  introduced  and  recognized  by  many 
successiye  legislatures,  and  had  been  acted  upon  by  the  judicial 
department,  as  a  law  of  undoubted  obligation.  He  admitted  that 
it  belonged  to  the  Supreme  Court  alone  to  make  a  final  decision 
m  the  case,  and  that  the  question  involyed  a  consideration  of  the 
constitution  in  its  most  interesting  and  yital  parts. 

It  was  admitted,  that  the  government  of  tlie  United  States  was 
one  of  enumerated  powers,  and  that  it  could  exercise  only  the 
powers  granted  to  it;  but  though  limited. in  its  powers,  it  was 
supreme  within  its  sphere  of  action.  It  was  the  government  of 
the  people  of  the  United  States,  and  emanated  from  them.  Its 
powers  were  delegated  by  all,  and  it  represented  all,  and  acted  for 
aU.  In  respect  to  those  subjects  on  which  it  can  act,  it  must 
necessarily  bind  its  component  parts;  and  this  was  the  express 
language  of  the  constitution,  when  it  declared  that  the  constitu- 
tion, and  the  laws  made  in  pursuance  thereof,  were  the  supremo 
law  of  the  land  and  required  all  the  officers  of  the  state  govern- 
ments to  take  an  oath  of  fidelity  to  it.  There  was  nothing 
*  252  *  in  the  constitution  which  excluded  incidental  or  implied 
powers.  The  articles  of  the  confederation  gave  nothing  to 
the  United  States  but  what  was  expressly  granted ;  but  the  new 
constitution  dropped  the  word  exprM%ly^  and  left  the  question, 
whether  a  particular  power  was  granted,  to  depend  on  a  fair  con- 
struction of  the  whole  instrument.  No  constitution  can  contain 
an  accurate  detail  of  all  the  subdivisions  of  its  powers,  and  of  all 
the  means  by  which  they  might  be  carried  into  execution.  It 
would  render  it  too  prolix.  Its  nature  requires  that  only  the 
great  outlines  should  be  marked,  and  its  important  objects  desig- 
nated, and  all  the  minor  ingredients,  left  to  be  deduced  from  the 

(a)  4  Wheaton,  S16. 
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nature  of  those  objects.  The  svord  and  the  purse,  all  the  ezter" 
nal  relations,  and  no  inconsiderable  portion  of  tiie  industry  of  tiie 
nation,  were  intrusted  to  the  general  goyermnent ;  and  a  goTem- 
ment  intrusted  with  such  ample  powers,  on  the  due  execution  of 
which  the  happiness  and*  prosperity  of  the  nation  vitally  depended, 
must  also  be  intrusted  with  ample  means  for  their  execution. 
Unless  the  words  imperiously  reqiiired  it,  we  ought  not  to  adopt  a 
construction  which  would  impute  to  the  framers  of  the  constitu- 
tion, when  granting  great  powers  for  the  public  good,  the  in- 
tention of  impeding  their  exercise,  by  withholding  a  choice  of 

The  powers  given  to  the  government  imply  the  ordinary  means 
of  execution ;  and  the  government,  in  all  sound  reason  and  &ir 
interpretation,  must  have  the  choice  of  the  means  which  it  deems 
the  most  convenient  and  appropriate  to  the  execution  of  the 
power.  The  power  of  creating  a  corporation,  though  appertain- 
ing to  sovereignty,  was  not  a  great,  substantive,  and  independent 
power^  but  merely  a  means  by  which  other  objects  "(rere  accom- 
plished; in  like  manner,  as  no  seminary  of  learning  is  instituted 
in  order  to  be  incorporated,  but  the  corporate  charter  is  conferred 
to  subserve  the  purposes  of  education.  The  power  of  creating  a 
corporation  is  never  used  for  its  own  sake,  but  for  the  purpose 
of  efifecting  something  else.  It  is  nothing  but  ordinary 
*  means  to  attain  some  public  and  useful  end.  The  con-  *  253 
stitution  has  not  left  the  right  of  Congress  to  employ  the 
necessary  means  for  the  execution  of  its  powers  to  general  rea- 
soning. It  is  expressly  authorized  to  employ  such  means ;  and 
neeessart/  means,  in  the  sense  of  the  constitution,  does  not  import 
an  absolute  physical  necessity,  so  strong  that  one  thing  cannot 
exist  without  the  other.  It  stands  for  any  means  calculated  to 
produce  the  end.  The  word  necessary  admits  of  all  degrees  of 
comparison.  A  thing  may  be  necessary,  or  very  necessary,  of 
absolutely  and  indispensably  necessary.  The  word  is  used  in 
various  senses,  and  in  its  construction,  the  subject,  the  context, 
the  intention,  are  all  to  be  taken  into  view.  The  powers  of  the 
government  were  given  for  the  welfare  of  the  nation.  They  were 
intended  to  endure  for  ages  to  come,  and  to  be  adapted  to  the 
various  crises  of  human  affairs.  To  prescribe  the  specific  means 
by  which  government  should  in  all  future  time  execute  its  power, 
and  to  confine  the  choice  of  means  to  such  narrow  limits  as  should 

VOL.  I.  23 
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not  leave  it  in  the  power  of  Congress  to  adopt  anj  which  might  be 
appropriate  and  conducive  to  the  end,  would  be  most  unwis6  and 
pernicious,  because  it  would  be  an  attempt  to  provide  bj  immu- 
table  rules  for  exigencies  which,  if  foreseen  at  all,  must  have  been 
seen  dimly,  and  would  deprive  the  legiskture  of  the  capacity  to 
avail  itself  of  experience,  or  to  exercise  its  reason,  and  accommo- 
date its  legislation  to  circumstances. 

If  the  end  be  legitimate,  and  within  the  scope  of  the  constitu* 
tion,  all  means  which  are  appropriate  and  plainly  adapted  to  this 
end,  and  which  .are  not  prohibited,  are  lawful ;  and  a  corporation 
was  a  means  not  less  usual,  nor  of  higher  dignitj,  nor  more  re- 
quiring a  particular  specification,  than  other  means.  A  national 
bank  was  a  convenient,  a  useful,  and  essential  instrument  in  the 
prosecution  of  the  fiscal  operations  of  the  government.  It  was 
clearlj  an  appropriate  measure;  and  while  the  Supreme  Court 
declared  it  to  be  within  its  power  and  its  duty  to  maintain 
that  an  act  *  of  Congress  exceeding  its  power  was  not  the  *  254 
law  of  the  land,  yet  if  a  law  was  not  prohibited  by  the 
constitution  and  was  really  calculated  to  effect  an  object  intrusted 
to  the  government,  the  court  did  not  pretend  to  the  power  to 
inquire  into  the  degree  of  its  necessity.  That  would  be  passing 
the  line  which  circumscribes  the  judicial  department,  and  be 
treading  on  legislative  ground. 

The  court  therefore  decided,  that  the  law  creating  the  Bank  of 
the  United  States  was  one  made  in  pursuance  of  the  constitution ; 
and  that  the  branches  of  the  national  bank,  proceeding  from  the 
same  stock,  and  being  conducive  to  the  complete  accomplishment 
of  the  object,  were  equally  constitutional. 

The  Supreme  Court  were  afterwards  led,  in  some  degree,  to  re- 
view this,  decision,  in  the  case  of  Osbom  v.  The  United  States 
Bank;  (a)  and  they  there  admitted  that  Congress  could  not  create 
a  corporation  for  its  own  sake,  or  for  private  purposes.  The  whole 
opinion  of  the  court  in  the  case  of  JiT  Cvlhch  v.  The  State  of  Mary- 
land was  foimded  on,  and  sustained  by,  the  idea,  that  the  bank 
was  an  instrument  which  was  necessary  and  proper  for  carrying 
into  efiect  the  powers  vested  in  the  government.  It  was  created 
for  national  purposes  only,  though  it  was  undoubtedly  capable  of 
transacting  private  as  well  as  public  business ;  and  while  it  was 

(a)  9  Wheaton,  S59,  860. 
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the  great  instrutnent  by  which  the  fiscal  operations  of  the  govern^ 
ment  were  effected,  it  was  also  trading  with  individuals  for  its  own 
advantage.  The  bank,  on  any  rational  calculation,  could  not 
effect  its  object,  unless  it  was  endowed  with  the  faculty  of  lending 
and  dealing  in  money.  This  faculty  was  necessary  to  render  the 
bank  competent  to  the  purposes  of  government,  and,  therefore,  it 
was  constitutionally  and  rightfully  engrafted  on  the  institution,  (b) 
(8.)  The  construction  of  the  powers  of  Congress  relative  to 
taxation  was  brought  before  the  Supreme  Court,  in  ^)^tac 
1796,  in  the  case  of  Hylton  v.  The  United  State9.  (a)  *•«««• 
By  the  act  of  *  6th  Jime,  1794,  Congress  laid*  a  duty  upon  *  255 
carriages  for  the  conveyance  of  persons,  and  the  question 

(6)  It  is  worthy  of  notice,  that  the  power  of  Congress  to  establish  a  national  hank, 
erea  imder  the  articles  of  confederation,  seems  not,  at  the  time,  to  have  been  much 
questioned ;  and  Congress  did  actually-  approve  of  such  a  proposition  on  the  26th  of 
Kaj,  1781 ;  and  on  the  31  st  of  December  following,  they  proceeded  hj  ordinance  to 
institnte  and  incorporate  the  Bank  of  North  Anierica.  Journals  of  Congress,  yoL  vii. 
pp.  87, 197.  The  constitutionality  and  validity  of  this  ordinance  were  ably  enforced 
by  Judge  Wilson.  See  Wilson's  Works,  vol.  iii.  p.  397,  and  see  supra,  p.  212,  n. 
The  first  and  the  second  banks  of  the  United  States  were  established  by  statutes 
which  received  the  approbation  of  Presidents  Washington  and  Madison,  and  the  con- 
stitutionality of  the  establishment  of  those  banks  being  repeatedly  declared  by  the 
Supreme  Court  of  the  United  States,  it  was  considered  as  a  settied  question,  not  open 
for  further  discussion.  The  constitution  declared,  that  "  all  legidcUive  powers  therein 
granted  should  be  vested  in  the  Congress  of  the  United  States  " ;  and  that  "  the  ezeo- 
vtive  power  should  be  vested  in  a  President  of  the  United  States ;  and  that  the  judi- 
ckd  power  of  the  United  States  should  be  vested  in  one  Supreme  Court,  and  in  such 
inferior  courts  as  the  Congress  might  from  time  to  time  ordain  and  establish ;  and 
that  the  judicial  power  should  extend  to  all  cases  in  law  and  eipiity  arising  under  the  consti- 
tution." (Art  1,  sec.  1 ;  Art.  2,  sec,  1 ;  Art  3,  sec.  1,  2.)  This  simple  and  beautiful 
distribution  of  power  would  seem  to  be  too  dear  to  be  mistaken,  and  too-  sacred  to  be 
invaded.  The  oath  to  support  the  constitution  necessarily  includes,  in  its  meaning  and 
efficacy,  the  support  of  this  distribution  of  power,  and  of  the  judicial  cognizance  of  all 
cases  arising  under  the  constitution.  That  cognizance  extends,  of  course,  to  the 
question  whether  Congress  have  the  constitutional  power  to  incorporate  a  national 
bank.  It  is  a  com  arising  under  the  constitution;  and  the  decisions  of  the  Supreme 
Court  are  in  favor  of  the  existence  of  such  a  power,  and  of  the  valid  exercise  of  it  in 
the  establishment  of  a  national  bank.  The  words  necessary  and  proper  in  the  consti- 
tution, were  not  to  be  confined  to  means  that  were  indispenseiibU  in  the  exercise  of  any 
express  power ;  but  extended  to  all  means  that  Congress  should  deem  expedient  and 
usefvif  and  conducive  to  the  end  proposed  in  tiie  execution  of  any  express  power. 
That  construction  is  binding  and  conclusive,  as  well  upon  the  other  departments  of 
the  government  as  upon  the  nation  at  large.  The  Congress,  in  whom  is  vested  the 
kgislativo  power,  and  the  President,  in  whom  is  vested  the  executive  power,  are 
respectively  bound  to  receive  and  obey  that  construction  of  the  constitution  which  has 
been  duly  settied  by  the  judicisl  power.    Seo^  further,  infra,  pp.  449,  456,  note  6. 

(a)  3  DaUas,  171. 
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was  whether  this  was  a  direct  tax,  within  the  meaning  of  the  con- 
stitution. If  it  was  not  a  direct  tax,  it  was  admitted  to  be  rightly 
laid,  under  that  part  of  the  constitution  which  declares  that  all 
duties,  imposts,  and  excises  shall  be  uniform  throughout  the 
United  States ;  but  if  it  was  a  direct  tax,  it  was  not  constitution* 
ally  laid,  for  it  must  then  be  laid  according  to  the  census,  under 
that  part  of  the  constitution  which  declares  that  direct  taxes  shall 
be  apportioned  among  the  several  states  according  to  numbers. 
The  Circuit  Court  in  Virginia  was  divided  in  opinion  on  the 
question ;  but  on  appeal  to  the  Supreme  Court,  it  weui  decided, 
that  the  tax  on  carriages  was  not  a  direct  tax,  within  the  letter 
or  meaning  of  the  constitution,  and  was  therefore  constitutionally 
laid. 

The  question  was  deemed  of  very  great  importance,  and  was 
elaborately  argued.  It  was  held  that  a  general  power  was  given 
to  Congress  to  lay  and  collect  taxes  of  every  kind  or  nature, 
without  any  restraint.  They  had  plenary  power  over  every  spe- 
cies of  taxable  property,  except  exports.  But  there  were  two 
rules  prescribed  for  their  government:  the  rule  of  imiformity, 
and  the  rule  of  apportionment.  Three  kinds  of  taxes,  viz. 
duties,  imposts,  and  excises,  were  to  be  laid  by  the  first  rule ; 
and  capitation,  and  other  direct  taxes,  by  the  second  rule.  If 
there  were  any  other  species  of  taxes,  as  the  court  seemed  to 
suppose  there  might  be,  that  were  not  direct,  and  not  included 
within  the  words  duties,  imposts,  or  excises,  they  were  to  be  laid 
by  the  rule  of  uniformity  or  not,  as  Congress  should  think  proper 
and  reasonable. 

The  constitution  contemplated  no  taxes  as  direct  taxes,  but  such 
as  Congress  could  lay  in  proportion  to  the  census;  and  the  rule  of 
apportionment  could  not  reasonably  apply  to  a  tax  on  carriages, 
nor  could  the  tax  on  carriages  be  laid  by  that  rule,  without  very 
great  inequality  and  injustice.  If  two  states,  equal  in  census, 
were  each  to  pay  8,000  dollars,  by  a  tax  on  carriages, 
*256  *and  in  one  state  there  were  100  carriages,  and  in  an- 
other 1,000,  the  tax  on  each  carriage  would  be  ten  times 
as  much  in  one  state  as  in  the  other.  While  A,  in  the  one  state, 
would  pay  for  his  carriage  eight  dollars,  B,  in  the  other  state, 
would  pay  for  his  carriage  eighty  dollars.  In  this  way,  it  was 
shown  by  the  court,  that  the  notion  that  a  tax  on  carriages  was  a 
direct  tax,  within  the  purview  of  the  constitution,  and  to  be 
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apportioned  according  to  the  census,  wonld  lead  to  the  grossest 
abuse  and  oppression.  This  argument  was  Qondusiye  againstr  the 
construction  set  up,  and  the  tax  on  carriages  was  considered  as 
included  within  the  power  to  lay  duties ;  and  the  better  opinion 
seemed  to  be,  that  the  direct  taxes  contemplated  by  the  constitu* 
tion  were  only  two,  m.  a  capitation,  or  poll  tax,  and  a  tax  on 
land.  The  court  concluded  that  the  tax  on  carriages  was  an  indi- 
rect tax  on  expense  or  consumption,  and,  therefore,  properly  laid, 
pursuant  to  the  rule  of  imiformity. 

In  Loughbor(mgh  ▼.  Blake,  (a)  the  power  of  taxation  was  again 
brought  under  judicial  discussion.  The  question  was  immedi- 
ately of  a  local  nature,  and  it  was,  whether  Congress  had  the 
right  to  impose  a  direct  tax  upon  the  unrepresented  District  of 
Columbia.  But  there  were  principles  inyolved  in  the  decision 
which  had  an  extensiye  and  important  relation  to  the  whole 
United  States. 

It  was  declared  that  the  power  to  tax  extended  equally  to  all 
places  oyer  which  the  goyemment  extended.  It  extended  as  well 
to  the  District  of  Columbia,  and  to  the  territories  which  were  not 
represented  in  Congress,  as  to  the  rest  of  the  United  States. 
Though  duties  were  to  be  uniform,  and  taxes  were  to  be  appor- 
tioned according  to  numbers,  the  power  was  coextensiye  with  the 
empire.  The  inhabitants  of  the  then  territories  of  Michigan,  and 
of  Florida,  and  Arkansas,  for  instance,  as  well  as  the  District  of 
Columbia,  though  without  any  representation  in  Congress, 
were  subject  to  the  *  full  operation  of  the  power  of  taxa-  *  257 
tion,  equally  as  the  people  of  New  York  or  Massachusetts. 
But  the  court  held,  that  Congress  are  not  bound  to,  though  they 
may,  in  their  discretion,  extend  a  direct  tax  to  the  territories  as 
well  as  to  the  states.  A  direct  tax,  if  laid  at  all,  must  be  laid  on 
eyery  state  conformably  to  the  census,  and  therefore  Congress  has 
no  power  to  exempt  any  state  from  its  due  share  of  the  burden. 
But  it  was  tmderstood  that  Congress  were  under  no  necessity  of 
extending  a  tax  to  the  imrepresented  District  of  Columbia,  and  to 
the  territories ;  though,  if  they  be  taxed,  then  the  constitution 
giyes  the  rule  of  assessment.  This  construction  was  admitted  to 
be  most  conyenient,  for  the  expense  of  assessing  and  collecting  a 
tax  in  a  territory,  as  the  Northwest  Territory,  for  instance,  then 


(a)  5  Wheaton,  317. 
23* 
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existed^  might  exceed  the  amount  of  the  tax.  Here  was  an 
andinalouB  case  in  our  goyemment,  in  which  representation  and 
taxation  were  not  inseparable,  though  the  principle  that  the  power 
of  taxation  could  not  rightfully  exist  without  representation,  was 
a  fundamental  ground  of  our  Bevolution.  The  court  did  not 
consider  a  departure  from  a  general  principle,  in  this  case,  to  be 
very  material  or  important,  because  the  case  was  that  of  terri- 
tories which  were  in  a  state  of  infancy,  adyancing  to  manhood, 
and  looking  forward  to  complete  equality,  as  soon  as  that  state 
of  manhood  should  be  attained.  It  was  the  case,  also,  of  tlie 
District  of  Columbia,  which  had  yoluntarily  relinquished  the 
right  of  representation,  and  adopted  the  whole  body  of  Congress 
for  its  legitimate  goyemment. 

(4.)  Congress  haye  the  exclusiye  right  of  pre-emption  to  all 
Eight  of  do-  ^J^^*^  lands  lying  within  the  territories  of  the  United 
main  M  to  In.  Statcs.  This  was  so  decided  in  the  case  of  Johnion 
«iMi»wi.  ^^  Jirintosh.  (a)  Upon  the  doctrine  of  the  court  in 
that  case,  and  in  that  of  Fleteher  y.  Pecsi,  (b)  the  United  States 
own  the  soil,  as  well  as  the  jurisdiction  of  the  inmiense  tracts 
of  unpatented  lands  included  within  their  territories,  and 
*  258  of  *  aU  the  productive  funds  which  those  lands  may  here- 
after create.  The  title  is  in  the  United  States  by  the 
treaty  of  peace  with  Great  Britain,  and  by  subsequent  cessions 
from  France  and  Spain,  and  by  cessions  from  the  indiyidual 
states ;  and  the  Indians  have  only  a  right  of  occupancy,  and 
the  United  States  possess  the  legal  title,  subject  to  that  occupancy, 
and  with  an  absolute  and  exclusive  right  to  extinguish  the 
Indian  title  of  occupancy,  either  by  conquest  or  purchase.  The 
title  of  the  European  nations,  and  which  passed  to  the  United 
States,  to  this  immense  territorial  empire,  was  founded  on  dis- 
covery and  conquest ;  and,  by  the  European  customary  law  of 
nations,  prior  discovery  gave  this  title  to  the  soil,  subject  to  the 
possessory  right  of  the  natives,  and  which  occupancy  was  all  the 
right  that  European  conquerors  and  discoverers,  and  which  the 
United  States,  as  succeeding  to  their  title,  would  admit  to  reside 
in  the  native  Indians.  The  principle  is,  that  the  Indians  are  to  be 
considered  merely  as  occupants,  to  be  protected  while  in  peace  in 
the  possession  of  their  lands,  but  to  be  deemed  incapable  of  tran&- 

(a)  8  Wheaton,  543.  (5)  6  Cranch,  142, 143. 


LECT.  Zn.]  THE  UIOTED  STATES.  271 

ferring  the  absolute  title  to  anj  other  than  the  soTereign  of  the  coun- 
try. The  constitution  (a)  gave  to  Congress  the  power  to  dispose 
of,  and  to  make  all  needful  rules  and  regulations  respecting,  the 
territory  or  other  property  belonging  to  the  United  States,  and 
.to  admit  new  states  into  the  Union.  Since  the  constitution  was 
formed,  the  yalue  and  efficacy  of  this  power  have  been  magnified  to 
an  incalculable  extent,  by  the  purchase  of  Louisiana  and  Florida ; 
and,  under  the  doctrine  contained  in  the  cases  I  have  referred  to, 
Congress  have  a  large  and  magnificent  portion  of  territory  under 
their  absolute  control  and  disposal.  This  immense  property  has 
become  national  and  productive  stock,  and  Congress,  in  the  ad- 
ministration of  this  stock,  have  erected  temporary  governments 
under  the  provisions  of  the  ordinance  of  the  Congress  under  tlie 
confederation,  and  under  the  constitutional  power;  and  they 
have  appointed  the  officers  to  each  territory,  and  allowed 
delegates  in  Congress  to  be  chosen  by  the  *  inhabitants  *259 
every  second  year,  and  with  a  right  to  debate,  but  not 
to  vote,  in  the  House  of  Representatives,  (a)  ^ 

The  unpatented  lands  belonging  to  the  United  States,  within 
the  states  of  Ohio,  Indiana,  Illinois,  Michigan,  and  the  territory 
of  Wisconsin,  arose  from  cessions  from  the  states  of  Virginia, 
Massachusetts,  Connecticut,  and  New  York,  before  the  adoption 


(a)  Art  4,  sec.  3. 

(a)  Ordinance  of  Congress  of  18th  JvHy,  1787.  Acts  of  Congress  of  Angust  7th, 
1789;  Janoary  14th,  1805;  March  dd,  1817;  Febraary  16th,  1819 ;  April  24th,  1820; 
March  80th,  1822.  The  acquisition  of  the  foreign  territories  of  Louisiana  and  Florida 
by-  the  United  States,  by  purchase,  was  to  be  supported  only  by  a  very  liberal  and 
latitudinary  construction  of  the  incidental  powers  of  the  goyemment  under  the  con- 
stitution. The  objections  to  such  a  construction,  which  were  urged  at  the  time,  are 
stated  in  3  St6ry's  Comm.  156-161.  But  the  constitutionality  of  the  acquisition  of 
foreign  territory  is  rindicated,  established,  and  settled  by  the  Supreme  Court,  as  one 
necessarily  flowing  from  the  power  of  the  Union  to  make  treaties.  American  Ins. 
Co.  V.  Canter,  1  Peters  U.  S.  511.  It  belongs,  therefore,  upon  that  principle,  ex- 
clusiTely  to  the  President,  with  the  advice  and  consent  of  two  thirds  of  the  members 
of  the  Senate  present,  to  make  the  acquisition.  But  in  1845,  Congress,  by  joint 
resolution,  under  the  power  in  the  constitution,  (art.  4,  sec.  3,)  that  "new  states  may 
be  admitted  by  the  Congress  into  this  Union,''  admitted  the  foreign  and  independent 
State  of  Texas  into  the  Union  as  a  separate  State,  upon  terms  to  which  Texas  after- 
wards acceded.  Resolution  of  Congress  of  March  1, 1845.  This  was  giving  a  new 
legislative  construction,  of  enormous  efficacy  and  extent,  to  the  constitutional  power 
to  acquire  foreign  states,  and  would  appear  to  be  contrary  to  the  principle  of  construc- 
tion recognized  by  the  Supreme  Court,  that  the  annexation  of  foreign  states,  out  of  the 
limits  of  the  United  States,  must  be  the  act  of  the  treaty-making  power. 
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of  the  present  constitutioii  of  the  United  States,  (b)  North 
Carolina,  South  Carolina,  and  Georgia  made  similar  cessions  of 
their  unpatented  lands,  and  which  now  compose  the  states  of 
Tennessee,  Alabama,  and  Mississippi.  The  lands  so  ceded  were 
intended  to  be,  and  were  considered,  as  constituting  a  common 
fund,  for  the  benefit  of  the  Union ;  and  when  the  states  in  which 
the  lands  are  now  situated  were  admitted  into  the  Union,  the 
proprietary  right  of  the  United  States  to  those  tmimproyed  and 
unsold  lands  was  recognized.  Those  lands  belong  to  the  United 
States,  as  part  of  their  public  domain,  subject  to  the  Indian  right 
and  title  of  occupancy,  in  all  cases  in  which  the  same  has  not 
been  lawfully  extinguished:  It  is  not  to  be  concealed,  however, 
that  the  title  of  the  United  States  to  the  imappropriated  lands 
lying  within  the  limits  of  the  separate  states  has  been  seriously 
questioned  by  some  of  them,  as  by  Mississippi,  Illinois,  and 
Indiana.  The  latter  state,  in  January,  1829,  advanced  a  claim 
to  the  exclusive  right  to  the  soil  and  eminent  domain  of  edl  the 
unappropriated  lands  within  her  acknowledged  boundaries ;  and 
in  1880,  Mississippi  put  forth  a  similar  claim.  But  the  cessions 
of  the  territorisJ  claims  of  the  separate  states  to  the  western 
country  were  called  for  by  the  Resolutions  of  Congress  of  the 
6th  September  and  10th  of  October,  1780,  and  were  made  upon 
the  basis  that  they  were  to  be  ^^  disposed  of  for  the  common  benefit 
of  the  United  States."  (c)  It  was  stipulated  by  Congress,  in  the 
last  Resolution,  that  the  lands  to  be  ceded  should  be  disposed  of 
for  the  common  benefit  of  the  United  States;  be  settled  and 
formed  into  distinct  republican  states,  with  a  suitable  extent  of 
territory ;  become  members  of  the  American  Union,  and  have  the 

(6)  That  of  New  York  was  made  March  lat,  1781,  under  the  anthdrity  of  the  act 
of  the  legiBlatore  of  that  state,  of  the  19th  Fobmaiy,  1780.  That  of  YiigiBia  was 
made  March  1st,  1784,  under  the  authority  of  an  act  of  the  SOth  December,  1788. 
That  of  Massachusetts,  on  the  1 9th  of  April,  1785,  under  the  authoritj  of  the  acts  of 
that  state,  of  13th  November,  1784,  and  17th  March,  1785;  and  that  of  Onnecticut, 
on  the  14th  September,  1786,  under  the  authority  of  an  act  of  that  state  of  May, 
1786.  That  of  South  Carotina,  in  August,  1787.  The  title  to  the  lands  belonging 
to  the  United  States  wai  of  tke  Misgisaippi  is  supported  by  treaties  made  with  Great 
Britain,  in  1783, 1818, 1827 ;  and  with  France,  in  1803,  and  with  Spain,  in  1880,  and 
with  Mexico,  in  1831.  Vide  EUiotfs  American  Diplomatic  Code,  Washington,  1834, 
S  Yols.,  which  is  a  most  valuable  compilation  of  all  the  treaties  down  to  that  date, 
in  which  the  United  States  have  any  tnterest 

(e)  Jonmals  of  the  Confed.  Congress,  vol.  vi.  pp.  1S3, 147 ;  Ibid.  vol.  fiii.  pp.  356, 
859 ;  Ibid.  toL  ix.  p.  47 ;  Ibid.  toI.  x.  p.  92 ;  IbkL  toL  xL  p.  160 ;  Ibid.  yoI.  xii.  p.  92. 


LECT.  Xn.]  THE  VmiED  STATES.  27§ 

eame  rights  of  sovereignty,  fireedom,  and  independence  as 
ihe  other  states.  It  was  likewise  provided  bj  *  the  ordi-  *  260 
nance  of  July  18th,  1787, /or  the  government  of  the  territory 
of  the  United  States  northwest  of  the  river  Ohioj  that  the  legislatures 
.of  the  districts  or  new  states  to  be  erected  therein  should  ^^  never 
interfere  with  the  primary  disposal  of  the  soil  by  the  United 
States,  in  Congress  assembled,  nor  with  any  regulations  Congress 
may  find  necessary  for  securing  the  title  in  such  soil  to  the  bona 
fide  purchaser,  (a)  ^ 

(5.)  By  the  constitution  of  the  United  States,  Congress  were, 
by  general  laws,  to  prescribe  the  manner  in  which  the  xfl^orpab. 
public  acts,  records,  and  judicial  proceedings  of  every  "«««>">■• 
state  should  be  proved,  and  the  efiect  thereof  in  every  other 
state.  In  pursuance  of  this  power,  Congress,  by  the  act  of 
May  26th,  1790,  provided  the  mode  by  which  records  and  ju* 
dicial  proceedings  should  be  authenticated,  and  then  declared 
that  they  should  have  such  faith  and  credit  given  to  them  in 
every  court  within  the  United  States  as  they  had  by  law  or  usage 
in  the  courts  of  the  state  from  whence  the  records  were  taken.^ 

(a)  Eor  disposiiig  of  the  lands  of  the  United  States,  nmnerous  land  offices  hare 
been  established  by  acts  of  Congress  in  the  states  of  Ohio,  Indiana,  lUinois,  Missouri, 
Louisiana,  Mississippi,  Alabama,  Michigan,  and  Arkansas,  and  in  the  territories  of 
Wisconsin,  Iowa,  and  Florida.^  See  Gordon's  Digest  of  the  Laws  of  the  United  States, 
1837,  pp.  321  -389,  in  which  all  the  statute  provisions  relatiye  to  the  disposition  of  the 
public  domain  of  the  United  States  are  collected,  and  dearly  and  neatly  arranged  and 
digested.  By  the  act  of  Congress  of  September  4th,  1841,  c.  16,  ten  per  cent  of  the 
net  proceeds  of  the  sales  of  the  public  lands,  to  be  made  subsequent  to  the  31st  of  De- 
cember, 1841,  within  the  limits  of  the  states  of  Ohio,  Indiana,  Illinois,  Alabama,  Mis- 
souri, Mississippi,  Louisiana,  Arkansas,  and  Michigan,  were  to  be  paid  to  those  states 
respectiyely ;  and  the  residue  of  those  net  proceeds,  subject  to  certain  provisos,  should 
be  divided,  half-yearly,  among  the  twenty-six  states  of  the  Union,  and  the  District  of 
Columbia,  and  the  territories  of  Wisconsin,  Iowa,  and  Florida,  according  to  their 
lespecdve  federal  representative  population,  as  ascertained  by  the  last  census,  to 
be  applied  by  the  legislatures  of  tiie  said  states  to  such  purposes  as  they  should 
direct 

^  Although  the  act  of  Congress,  May  1, 1820,  prohibits  the  purchase  of  lands  on 
account  of  tiie  United  States,  except  by  special  law,  yet  the  United  States  may  acquire 
the  l^al  title  to  land  taken  as  the  security  of  a  debt  Neilson  v.  Lagow,  12  How. 
XT.  8.  98. 

*  By  act  of  Congress  of  ybach  27th,  1804,  (2  U.  S.  Statutes  at  Laige,  299,)  it  was 
enacted  that  the  provisions  of  the  act  of  1790  shall  apply  to  the  territories  of  the  United 
States,  and  the  countries  subject  to  the  jurisdiction  of  the  United  States. 

*  And  in  all  the  other  domains  of  the  United  States  which  have  since  then  either 
been  erected  into  territories  or  admitted  as  states. 
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Uiider  tliis  act  it  was  decided,  in  the  case  of  MIU  v.  Dun/ecj  (b) 
that  if  a  judgment,  dnly  authenticated,  had,  in  the  state  court 
from  whence  it  was  taken,  the  faith  and  credit  of  the  highest 
nature,  yiz.  record  evidence,  it  must  have  the  same  faith  and 
credit  in  eyery  other  court  ^  It  was  declaring  the  effect  of  the 
record,  to  declare  the  faith  and  credit  that  were  to  be  given  to 
it.^  The  constitution  intended  something  more  than  to  make  the 
judgments  of  state  courts  prima  facie  evidence  only.  It  con- 
templated a  power  in  Congress  to  give  a  conclusive  effect  to  such 
judgments.  A  judgment  is,  therefore,  conclusive  in  every  other 
state,  if  a  court  of  the  particular  state  where  it  was  rendered 
would  hold  it  conclusive.^  Nil  debet  is  not  a  good  plea  in  a  suit 
on  a  judgment  in  another  state^  because  not  a  good  plea  in  such 
state.    Nid  tiel  record  is  the  proper  plea  in  such  a  case.    The 

same  decision  was  followed  in  HarnpUm  v.  M^Cknmdj{c) 
*  261   and  the  doctrine  contained  *  in  it  may  now  be  considered 

as  the  settled  law  of  the  land.  It  is  not,  however,  to  be 
understood  that  nvl  tid  record  is,  in  all  cases,  the  necessary  plea ; 
but  any  special  plea  may  be  pleaded  which  would  be  good  to 
avoid  the  judgment  in  the  state  where  it  was  pronounced,  (a) 
And  in  Mayhew  v.  Thatcher  j  (b)  the  court  would  seem  to  imply 

(6)  7  Cranch,  481. 

(c)  8  Wheaton,  234 ;  and  in  VITemwag  o.  Pawling,  5  Gill  &  Jdnu.  500. 

(a)  Shnmway  o.  Stillman,  4  Cowen,  292. 

{h\  6  Wheaton,  129. — In  Thurber  r.  Blackboume,  1  N.  Hamp.  242,  it  was  held, 
that  nU  debet  was  a  good  plea  to  debt  on  a  judgment  of  another  state  when  it  did  not 
appear  bj  the  record  that  the  defendant  had  notice  of  the  suit    And  in  Spencer  v. 

*  The  authenticating  certificates  are,  according  to  their'tenor,  sufficient  proof  of  the 
character  and  authority  of  the  officers  executing  them.  Hatcher  v.  Bocheleaw,  IS 
N.  Y.  86. 

*  An  action  of  debt  will  not  lie  against  an  administrator  in  one  state,  on  a  judgment 
obtained  against  a  diffuent  administrator  of  the  same  intestate,  appointed  under  the 
authority  of  another  state.  It  seems  there  is  no  privity  between  the  two  administra- 
tors, and  the  judgment  cannot  be  regarded  as  one  in  rem  against  the  estate  as  a 
corporate  uni^.  Stacy  v.  Thrasher,  6  How.  U.  S.  44,  60;  McLean  v.  Meek,  11  How. 
U.  S.  16. 

*  In  an  action  upon  a  bond  conditioned  for  the  payment  of  a  debt  by  instalments, 
the  plaintiff  recovered  judgment  in  New  Hampshire  for  the  penalty,  and  execution  was 
issued  for  the  first  instalment  then  due.  A  suit  having  been  brought  in  Vermont  on 
the  judgment,  it  was  held  that  the  judgment  did  not  create  an  absolute  indebtedness, 
which  would  sustain  an  action  of  debt  in  the  common  form,  or  by  setting  forth  the  judg- 
ment, the  execution,  and  the  subsequent  breaches.  Dimmick  v.  Brooks,  21  Yermonty 
669. 
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that  a  judgment  in  one  state,  founded  on  ah  attachment  m  remy 
would  not  be  conclusive  evidence  of  the  debt  in  other  states, 

Brockway,  1  Earn.  (Ohio)  122 ;  Holt  v.  Allowaj,  2  Blackf.  (Ind.)  108,  and  Hoxie  v. Wright, 
2  Yeimonty  263,  the  judgment  of  another  atate,  regularly  obtained,  when  the  defendant 
lad  been  eenred  with  procees,  or  had  otherwise  appeared,  was  held  to  be  condusiTe 
evidence  of  the  debt.  But  the  defendfuit  mast  haye  had  due  notice  to  appear,  and  bo 
subject  to  the  jurisdiction  of  the  court,  or  if  a  foreigner  or  non-resident,  he  must  have 
actually  appealed  to  the  suit,  or  the  judgment  of  another  state  will  not  be  deemed  of 
any  validity.^  This  is  a  plfun  principle  of  justice,  which  penrades  the  jurisprudence  of 
this  and  all  other  countries.  KilDum  v.  Woodworth,  6  Johns.  37 ;  Aldrich  v.  Kinney, 
4  Conn.  380 ;  Bissell  v.  Briggs,  9  Mass.  462 ;  Fisher  v.  Lane,  3  Wils.  297  ;  Buchanan  v. 
Bucker,  9  East,  192 ;  Douglas  v.  Forrest,  4  Bing.  686,  702 ;  Becquet  v.  MacCarthy,  2 
Bam.  &  Adol.  951 ;  Bruce  o.  Wait,  1  Mann.  &  Gr.  1 ;  Pawling  r.  Bird,  13  Johns. 
192 ;  Earthman  v.  Jones,  2  Yexger,  484 ;  Miller  v.  Miller,  1  Bailey  (S.  C.)  242 ;  Benton 
p.  Burgot,  10  Seig.  &  Rawle,  240 ;  Rogers  v.  Coleman,  Hardin,  413 ;  Borden  v.  Fitch, 
15  Johns.  121 ;  Hall  v.  Williams,  6  I*ick.  232 ;  Bates  v,  Belavan,  5  Paige,  305  ;  Brad- 
diaw  o.  Heath,  13  Wendell,  407.  See,  also,  infra^  vol.  il.  120.  The  doctrine  in  Mills 
V.  Doiyee  is  to  be  taken  with  the  qualification,  that  in  all  instances  the  jurisdiction  of 
the  court  rendering  the  judgment  may  be  inquired  into,  and  the  plea  of  nil  debet  win 
allow  the  defendant  to  show  that  the  court  had  no  jurisdiction  over  his  person.  It  is 
only  when  tiie  jurisdiction  of  the  court  in  another  state  is  not  impeached,  either  as  to 
the  subject-matter  or  the  person,  that  the  record  of  Ihe  judgment  is  entitled  to  full  faith 
and  credit  The  court  must  have  had  jurisdiction,  not  only  of  the  came,  but  of  the  par- 
ties, and  in  that  case  the  judgment  is  final  and  condasive.  If  the  suit  in  another  state 
was  commenced  by  the  attachment  of  property,  the  defendant  may  plead  in  bar,  that  no 
process  was  senred  on  him,  and  that  he  never  appeared,  either  in  person  or  by  attorney. 
Starbuck  v.  Murray,  5  Wendell,  148 ;  Shumway  i;.  Stillman,  6  WendeD,  447 ;  Wilson  t;. 
Kiles,  2  HaU  (N.  T.)  358 ;  Gleason  v.  Dodd,  4  Metcalf,  333 ;  Story's  Comm.  on  the  Con- 
flict of  Laws,  sec.  586  -  590 ;  Rangely  v.  Webster,  1 1  N.  H.  Amp.  299.^  But  an  important 

^  The  notice  must  be  such  as  the  state  giving  it  is  competent  to  direct  Mere  knowl- 
edge of  the  pendency  of  the  suit  is  not  sufficient  State  tribunals  have  no  authori^ 
beyond  the  limits  of  the  state ;  it  aeems  that  notice  served  on  a  person  resident  in  an- 
other state,  and  while  he  is  within  such  state,  will  not  render  the  foreign  judgment 
binding  upon  him.  Ewer  v.  Coffin,  1  Cush.  23.  But  where  in  an  original  suit  the 
party  has  appeared  and  obtained  judgment  in  his  favor,  his  adversary  may  sul^ect 
him  to  the  appellate  jurisdiction  of  the  courts  of  the  state,  notwithstanding  his  per- 
sonal absence  therefrom,  by  giving  such  notice  by  publication  or  otherwise  as  the  laws 
of  tiie  state  prescribe.    Nations  v.  Johnson,  24  How.  U.  S.  195. 

*  The  record  of  a  judgment  obtained  in  another  state  is  of  itself  prima  Jbcie  evidenod 
that  the  court  possessed  the  jurisdiction  which  it  assumed  to  exerdse.  Bank  of  United 
States  V.  Merchants'  Bank,  7  Gill,  415 ;  Bansom  o.  Wheeler,  12  Abbott* s  Pr.  R.  139 ; 
and  see  Moulin  v.  Ins.  Co.  4  Zabr.  222 ;  and  one  who  alleges  a  want  of  jurisdiction 
must  show  it  upon  the  face  of  the  record  according  to  the  law  of  the  State  where  the 
judgment  was  rendered.  Lapham  o.  Briggs,  1  Wms.  (Vt)  26.  The  defendant  may 
plead  that  he  was  not  served  with  process,  Rathbone  v.  Teny,  1  B.  I.  73 ;  D'Arcy  v, 
Kelchum,  1 1  How.  U.  S.  165 ;  Noyes  v.  Butler,  6  Barb.  (N.  Y.)  613 :  and  though  the  recital 
upon  the  record  of  an  appeaiCAnce  by  attorney  is  prima  Jade  evidence  of  an  appearance 
of  the  party  in  interest,  Houston  v,  Dunn,  13  Tex.  476,  it  may  be  shown  that  the  attor- 
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*  262   if  the  defendant  *  had  not  personal  notice  of  the  suit,  so 
as  to  have  enabled  him  to  defend  it.  ^ 


distinction  is  here  to  be  obseired,  that  a  proceeding  hy  foreign  attachment,  and  against 
garnishees  to  judgment  and  execution,  if  binding  in  the  state,  is  condnsive  evetywhen 
as  a  proceeding  m  rem  against  moTable  property  and  debts  attached  or  garnished ;  but 
the  judgment  is  of  no  force  against  the  penon  of  the  debtor  who  had  not  been  served 
with  process,  or  appeared  in  the  foreign  attachment,  nor  against  his  property  in 
another  jurisdiction.  Cochran  v.  Fitch,  1  Sand.  Ch.  142.'  The  process  by  attach- 
ment of  property  of,  and  of  debts  due  to  non-residents,  or  of  persons  absent  from  the 
jurisdiction,  will  subject  the  property  attached  to  execution  upon  the  judgment  or  de- 
cree founded  on  the  process ;  but  it  is  considered  as  a  mere  proceeding  in  rem,  and  not 
personally  binding,  or  having  any  extra-territorial  force  or  obligation.  Story's  Comm. 
on  the  Conflict  of  Laws.    Ibid.  sec.  568.    Chew  v.  Randolph,  Walker,  Miss.  1.    Over- 

ney  appeared  without  authority.  Sherrard  v.  Nevius,  2  Carter  (Ind.)  241 ;  Thompsom 
o.  Emmert,  15  HI.  415 ;  Bodurtha  v,  Goodrich,  3  Gray,  508 ;  and  see  Pearoe  v.  Olney, 
20  Conn.  544;  Wilcox  v,  Kassick,  2  Gibbs  (Mich.)  165;  Newcomb  v.  Peck,  17  Ver- 
mont, 302 ;  Hlndman  r.  Mackall,  3  Iowa,  170 ;  Hall  o.  Williams,  6  Pick.  232. 

The  record  of  a  judgment  pronounced  by  an  inferior  tribunal,  and  which  does  not 
admit  of  authentication  according  to  the  law  of  the  United  States,  has  been  held  not 
conclusive  within  the  constitutional  provision^  Taylor  v.  Barron,  10  Foster,  78 :  so 
of  a  judgment  rendered  by  a  justice  of  the  peace  in  another  state.  Snyder  v.  Wise, 
10  Barr,  157 ;  Robinson  v.  Prescott,  4  N.  Hamp.  450.  The  conflicting  cases  on  this 
point  are  collected  and  reviewed  in  Phillips's  Evidence,  Edwards's  edition,  vol.  iL  p. 
420  et  teq.  But  a  judgment,  valid  by  the  laws  of  the  state  where  it  is  pronounced,  is 
entitled  to  full  faith,  though  neither  plaintiff  nor  defendant  was  at  the  time  a  resident 
of  the  state.  Randolph  v.  Keller,  21  Mis.  557 ;  so  is  the  probate  of  a  will  when  oerti- 
fled  conformably  to  the  requirements  of  the  act.  Haile  v.  HiU,  13  Mis.  612 ;  Bolfoor 
0.  Chew  5  Martin  (Louis.)  N.  S.  517 ;  Ripple  v.  Ripple,  1  Rawle,  386 ;  Alien  o.  Thax* 
ter,  1  Blackf.  (Ind.)  399. 

In  a  suit  in  New  York  upon  a  judgment  rendered  there,  a  decree  of  a  competent  court 
of  Connecticnt,  enjoining  proceedings  in  that  state  upon  the  record,  is  condnsive  evi- 
dence that  the  judgment  was  originally  procured  by  fhmd  as  set  forth  in  the  decree. 
Dobson  V,  Yesixoa,  2  Keman,  156. 

^  A  judgment  recovered  in  one  state  may  be  pleaded  in  bar  to  an  action  for  the 
same  cause  in  another  state ;  or  if  such  suit  be  pending  at  the  time  of  the  recovery  of 
the  judgment,  it  may  be  pleaded  in  bar  of  the  further  maintenance  of  the  flrst.  Bank 
of  Nortii  America  v.  Wheeler,  28  Conn.  433. 

But  in  no  case  is  a  greater  effect  to  be  given  to  a  judgment  of  another  state  than 
belongs  to  it  in  the  state  where  it  was  rendered.     Suydam  v.  Barber,  18  N.  Y.  468. 

*  Whitney  v,  Walsh,  1  Cush.  29.  See  the  case  of  The  Globe,  N.  Dist.  K.  T.  Law 
Rep.  February,  1851,  p.  488,  where  the  court  was  of  opinion  that  a  judgment  in  rem, 
rendered  in  pursuance  of  an  act  of  Ohio,  would  be  a  nullity  in  other  states,  unless 
the  owner  of  the  vessel  proceeded  against  appeared  in  the  suit,  or  had  due  notice  and 
opportunity  to  make  a  defence.  See,  also.  The  Velocity,  N.  Dist.  of  N.  T.,  reported 
In  Law  Rep.  June,  1850,  p.  61.  But  see  the  opinion  of  Mr.  Justice  Nelson,  reversing 
the  decree  of  the  district  judge  in  the  case  of  The  Globe.  C.  C.  North  Dist.  N.  T. 
Dec.  1852;  15  Law  Rep.  421.  See  Ridley  v.  Ridley,  24  Miss.  648;  Woodrufl"  r. 
Taylor,  20  Vermont,  65. 
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(6.)  Oongress  have  authority  to  proTide  for  calling  forth  the 
militia^  to  execute  the  laws  of  the  Uuion^  suppress  iosur*  ^^^  ^^ 
rections  and  repel  invasions ;  and  to  provide  for  organ-  congress  otvt 
izing,  arming,  and  disciplining  the  militia,  and  for  gov-  ^*  '^^^^' 
eming  such  part  of  tiiem  as  may  be  employed  in  the  service  of  the 
United  States ;  reserving  to  the  states,  respectively,  the  appointr 
ment  of  the  officers,  and  the  authority  of  training  the  militia, 
according  to  the  discipline  prescribed  by  Congress,  (a)  The  Presi- 
dent of  the  United  States  is  to  be  the  commander  of  the  militia, 
when  called  into  actual  service.  The  act  of  28th  of  February, 
1795,  authorized  the  President,  in  case  of  invasion,  or  of  immi- 
nent danger  to  it,  to  call  forth  such  number  of  militia  most  con- 
venient to  the  scene  of  action  as  he  might  judge  necessary.  The 
militia  so  called  out  are  made  subject  to  the  rules  of  war ;  and  the 
law  imposes  a  fine  upon  every  delinquent,  to  be  adjudged  by  a  court- 
martial  composed  of  militia  officers  only.  These  militia  courts- 
martial  are  to  be  held  and  conducted  in  the  mamier  prescribed  by 
the  articles  of  war ;  and  the  act  of  18th  of  April,  1814,  prescribes 
the  manner  of  holding  them. 

During  the  war  of  1812,  the  authority  of  the  President  of  die 
United  States  over  the  militia  became  a  subject  of  doubt  and  dif- 
ficulty, and  of  a  collision  of  opinion  between  the  general  govern- 
ment and  the  governments  of  some  of  the  states.  It  was  the  opin- 
ion of  the  government  of  Connecticut,  Uiat  the  militia  could  not 
be  called  out,  upon  the  requisition  of  the  general  government, 
except  in  a  case  declared  and  foimded  upon  the  existence  of  one 
of  the  specified  exigencies;  that,  when  called  out,  they  could 
not  be  taken  from  under  the  command  of  the  officers  duly  ap- 
pointed by  the  states,  or  placed  imder  the  immediate  command 
of  an  officer  of  the  army  of  the  United  States.  Nor  could  the 
United  States  lawfully  detach  a  portion  of  the  privates  from  the 
body  of  the  company  to  which  tibey  belonged,  and  which 
*  was  organized  with  proper  officers.  This  would,  in  the  *  263 
opinion  of  the  government  of  Connecticut,  impair,  and 

(a)  Const,  art  1,  sec.  8. 

street  v.  Sbaanon,  1  Missoa.  529.    A  special  plea  in  bar  of  a  suit  on  a  judgment  in 
another  state,  to  be  valid,  most  deny,  bj  positire  arennents,  ererj  fact  which  would 
go  to  show  that  the  court  in  another  state  had  jurisdiction  of  the  person,  or  of  the 
tobject-matter.    Harrold  v.  Barretto,  1  Hall  (N.  T.)  155. 
VOL.  z.  M 
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eventually  destroy,  the  state  militia.  When  the  militia  are  duly 
called  into  the  service  of  the  United  States,  they  must  be  called  as 
militia,  furnished  with  proper  officers  by  the  state. 

Similar  difficulties  arose  between  the  government  of  the  United 
States  and  the  state  of  Massachusetts,  on  the  power  of  the  national 
government  over  the  militia.  Both  those  states  refused  to  furnish 
detaclunents  of  militia  for  the  maritime  frontier,  on  an  exposition 
of  the  constitution,  which  they  deemed  sound  and  just. 

In  Connecticut  the  claim  of  the  governor,  to  judge  whether  the 
exigency  existed,' authorizing  a  call  of  the  militia  of  that  state,  or 
any  portion  of  it,  into  the  service  of  the  Union,  and  the  claim  on 
the  part  of  that  state  to  retain  the  command  of  the  militia,  when 
duly  ordered  out,  as  against  any  subordinate  officer  of  the  army 
of  the  United  States,  were  submitted  to,  and  received  the  strong 
and  decided  sanction,  not  only  of  the  governor  and  council  of  that 
state,  but  of  the  legislature  itself,  (a)  In  Massachusetts,  the  gov- 
ernor  consulted  the  juc^es  of  the  Supreme  Judicial  Court  as  to 
the  true  construction  of  the  constitution  on  these  very  interesting 
points.  The  judges  of  the  Supreme  Court  were  .of  opinion  that  it 
belonged  to  the  governors  of  the  several  states  to  determine  when 
any  of  the  exigencies  contemplated  by  the  c(mstitation  of  the 
United  States  existed,  so  as  to  require  them  to  place  the 
*  264  militia,  or  any  part  *  of  it,  in  the  service  of  the  Union,  and 
under  the  command  of  the  President.  It  was  observed^ 
that  the  constitution  of  the  United  States  did  not  give  that  right, 
by  any  express  term,  to  the  President  or  Congress,  and  that  the 
power  to  determine  when  the  exigency  existed  was  not  prohib* 
ited  to  the  states,  and  that  it  was,  therefore,  as  of  course,  reserved 
to  the  states.  A  different  construction  would  place  all  the  militia 
in  effect  at  the  will  of  Congress,  and  produce  a  military  consolida* 
tion  of  these  states.  The  act  of  28th  of  February,  1795,  vested 
in  the  President  the  power  of  calling  forth  the  militia  when  any 
one  of  the  exigencies  existed,  and  if  to  that  be  superadded  the 
power  of  determining  when  the  ca9W9  fcederU  occurred,  the  militia 
would,  in  fiEtct,  be  under  the  President's  control. 

(a)  Bee  Official  Docnxneato  of  the  State  of  Connecticat,  August,  1812.  The  jeal- 
ousy of  the  exercise  of  anj  power  (other  than  that  of  the  local  governments)  over  the 
militia  was  yery  strongly  manifested  hy  the  legislature  and  people  of  Connecticnt,  ad 
early  as  1693,  when  they  fearlessly  and  successfully  resisted  the  claim  of  Goremot 
Fletcher,  of  New  York,  resting  on  a  commission  for  that  purpose,  from  the  king,  to 
the  ezclusiye  command  of  the  militia  of  Connecticut    1  Trumbull's  Hist.  410-414. 
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As  to  the  question  how  the  militia  were  to  be  commanded,  when 
dtdj  called  out,  the  judges  were  of  opinion  that  the  President 
alone,  of  all  the  officers  acting  under  the  United  States,  was 
authorized  to  command  them,  and  that  he  must  command  them, 
as  thej  were  organized  under  officers  appointed  by  the  states. 
The  militia  could  not  be  placed  under  the  command  of  any  officer 
not  of  the  militia,  except  that  officer  be  the  President  of  the 
United  States.  But  the  judges  did  not  determine  how  the  militia 
were  to  be  commanded,  in  case  of  the  absence  of  the  President, 
and  of  a  union  of  militia  with  troops  of  the  United  States  ;  and 
whether  thej  were  to  act  under  their  separate  officers,  and  in  con- 
cert as  allied  forces,  or  whether  the  officer  present  who  was  high* 
est  in  rank,  be  he  of  the  militia  or  of  the  federal  troops,  was  to 
command  the  whole,  was  a  difficult  and  perplexing  question,  which 
the  judges  did  not  undertake  to  decide,  (a) 

Hie  President  of  the  United  States  declared,  that  these  con* 
structions  of  the  constitutional  powers  of  the  general  gov- 
ernment over  the  militia  were  novel  and  unfortunate,  *  and  *  265 
he  was  evidently  and  decidedly  of  a  different  opinion.  He 
observed,  in  his  message  to  Congress  on  the  4tti  November,  1812, 
that  if  the  authority  of  the  United  States  to  call  into  service 
and  to  command  the  militia  could  be  thus  frustrated,  we  were 
not  one  nation,  for  the  purpose  most  of  all  requiring  it.  These 
embarrassing  questions,  and  the  high  authority  by  which  each 
side  of  tiie  argument  was  supported,  remained  unsettled  by  the 
proper  and  final  decision  of  the  tribunal  that  is  competent  to 
put  them  to  rest,  until  the  case  of  Martin  v.  MoU^  (a)  in  1827. 
In  that  case  it  was  decided  and  settled  by  the  Supreme  Court  of 
the  United  States,  that  it  belonged  exclusively  to  the  President  to 
judge  when  the  exigency  arises,  in  which  he  had  auUiority  under 
the  constitution  to  call  forth  the  militia,  and  that  his  decision  was 
conclusive  upon  all  other  persons. 

The  case  of  HtnuUm  v.  Moore  (h)  settled  some  important  ques* 
tions  arising  upon  the  national  authority  over  the  militia.  The 
acts  of  Congress  already  referred  to,  and  the  act  of  8th  March, 
1792,  for  establishing  a  imiform  militia,  were  considered  as  cover- 
ing the  whole  ground  of  congressional  legislation  over  the  subject. 


(a)  8  Mass.  548.  (h)  5  WheaUm,  1. 

(a)  \%  Wheaton,  If. 
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The  manner  in  which  the  militia  were  to  be  organized,  armed, 
disciplined,  and  governed  was  fiiUy  prescribed ;  provision  was 
made  for  drafting,  detaching,  and  calling  forth  the  state  quotas, 
when  requested  by  the  President.  His  orders  were  to  be  given  to 
the  chief  executive  magistrate,  or  to  any  n[iilitia  officer  he  might 
think  proper.  Neglect  or  refusal  to  obey  his  orders  was  declared 
to  be  a  piiblic  offence,  and  subjected  the  offender  to  trial  and 
punishment,  to  be  adjudged  by  a  court-martial,  and  the  mode  of 
proceeding  was  perspicuously  detailed. 

The  question  before  the  Supreme  Court  of  the  United  States 
was,  whether  it  was  competent  for  a  court-martial,  deriving  its 
jurisdiction  imder  state  authority,  to  try  and  punish  militia- 
men, drafted,  detached,  and  called  forth  by  the  President 
*  266  *  into  the  service  of  the  United  States,  and  who  had  re- 
fused or  neglected  to  obey  the  call.  The  court  decided 
that  the  militia,  when  called  into  the  service  of  the  United  States, 
were  not  to  be  considered  as  being  in  that  service,  or  in  the 
character  of  national*  militia,  until  they  were  mustered  at  the 
place  of  rendezvous,  and  that  until  then  the  state  retained  a 
right,  concurrent  with  the  government  of  the  United  States,  to 
punish  their  delinquency.  But  after  the  militia  had  been  called 
forth,  and  had  entered  into  the  service  of  the  United  States,  their 
character  changed  from  state  to  national  militia,  and  the  an* 
thority  of  the  general  government  over  such  detachments  was 
exclusive.  Actual  service  was  considered  by  Congress  as  the 
criterion  of  national  militia,  and  the  place  of  rendezvous  was 
the  terminuB  a  quo  the  service,  the  pay,  and  subjection  to  the 
articles  of  war,  were  to  commence.  And  if  the  militia,  when 
called  into  the  service  of  the  United  States,  refuse  to  obey  the 
order,  they  remain  within  the  military  jurisdiction  of  the  state, 
and  it  is  competent  for  the  state  to  provide  for  trying  and  pun- 
ishing them  by  a  state  court-martial,  to  the  extent  and  in  the 
manner  prescribed  by  the  act  of  Congress.  The  act  of  Pennsyl- 
vania, of  1814,  provided  for  punishing,  by  a  state  court-martial, 
delinquent  militia-men,  who  were  called  into  the  service  of  the 
United  States,  and  neglected  or  refused  to  serve ;  and  they  were 
to  be  punished  by  the  infliction  of  the  penalties  prescribed  by 
tlie  act  of  Congress,  and  such  an  act  was  held  not  to  be  repug- 
nant to  the  constitution  and  laws  of  the  United  States.  It  was 
the  lawful  exercise  of  concurrent  power,  and  could  be  concur- 
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ren&j  exercised  by  the  national  and  state  courts-martialy  as  it 
was  authorized  by  the  laws  of  the  state,  and  not  prohibited  by 
those  of  the  United  States.  It  would  remain  to  be  so  exercised, 
until  Congress  should  vest  the  power  exclusively  elsewhere,  or 
until  the  states  should  devest  their  courts-martial  of  such  a  juris- 
diction. This  was  the  decision,  in  the  first  instance,  of  the 
Supreme  *  Court  of  Pennsylvania ;  (a)  and  it  was  affirmed,  *  267 
on  appeal,  by  the  majority  of  the  Supreme  Court  of  the 
United  States. 

(7.)  The  authority  of  Congress  to  appropriate  public  moneys 
for  internal  improvements  has  been  much  discussed  on    vowm  or 
public  occasions,  and  between  the  legislative  and  ex-^^^"^ 
eeutive  branches  of  the  government ;  but  the  point  has  pnremeDts. 
never  been  brought  under  judicial  consideration. 

It  has  been  contended,  that,  under  the  power  to  establish  post- 
offices  and  post-roads,  and  to  regulate  commerce  among  the  states, 
and  to  raise  moneys  to  provide  for  the  general  welfare,  and  as 
incident  thereto.  Congress  have  the  power  to  set  apart  funds  for 
internal  improvements  in  the  states,  with  their  assent,  by  means 
of  roads  and  canals.  Such  a  power  has  been  exercised  to  a  cer- 
tain extent.  It  has  been  the  constant  practice  to  allow  to  the  new 
states  a  certain  proportion  of  the  proceeds  arising  from  the  sale  of 
public  lands,  to  be  laid  out  in  the  construction  of  roads  and  canals 
within  those  states,  or  leading  thereto.  In  1806,  Congress  author- 
ized a  road  to  be  opened  from  Nashville,  in  Tennessee,  to  Natchez ; 
and  in  1809,  they  authorized  the  canal  of  Carondelet,  leading  &om 
Lake  Pontchartrain,  to  be  extended  to  the  river  Mississippi.  So 
late  as  the  8th  of  August,  1846,  Congress  granted  lands  to  aid  in 
the  improvement  of  the  Fox  and  Wisconsin  rivers,  and  to  cormect 
the  same  by  a  canaly  in  the  state  of  Wisconsin.  The  Cumberland 
road  was  constructed  under  the  act  of  March  29th,  1806,  and  this 
road  had  been  made  under  a  covenant  with  the  state  of  Ohio,  by 
the  act  of  April  30, 1802,  that  a  portion  of  the  proceeds  of  lands 
lying  within  that  state  should  be  applied  to  the  opening  of  the 
roads  leading  to  that  state,  with  the  consent  of  the  states  through 
which  the  roads  might  pass.  But  the  expenditures  on  that  road 
fiur  exceeded  the  proceeds  of  sales  of  public  lands  in  Ohio,  and,  in 
1817,  the  President  of  the  United  States  objected  to  a  bill,  on  the 


(a)  Moore  v,  Houston,  3  Scrg.  &  Bawle,  169. 
24* 
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ground  that  the  constitution  did  not  extend  to  making  roads  and 
canals,  and  improving  watercourses  through  the  different  states ; 
nor  could  the  assent  of  those  states  confer  the  power.  Afterwards, 
in  1822,  the  President  objected  to  a  bill  appropriating  monej  for 
repairing  the  Cumberland  road,  and  establishing  gates  and  tolls 
on  it. 

On  these  and  other  occasions  there  has  been  a  great 
*  268  *  and  decided  difference  of  opinion  between  Congress  and 
the  President  on  the  constitutional  question.  President 
Jefferson,  in  his  message  of  December  2d,  1806,  and  President 
Madison,  in  his  message  of  December  8d,  1816,  equally  denied 
any  such  power  in  Congress.  On  the  other  hand,  it  appears  that 
Congress  claim  the  power  to  lay  out,  construct,  and  improve 
post-roads,  with  the  assent  of  the  states  through  which  they 
pass.  They  also  claim  the  power  to  open,  construct,  and  improve 
military  roads  on  the  like  terms,  and  the  right  to  cut  canals 
through  the  several  states,  with  their  assent,  for  promoting  and 
securing  internal  commerce,  and  for  the  more  safe  and  economical 
transportation  of  military  stores  in  time  of  war ;  and  leaving,  in 
all  these  cases,  the  jurisdictional  right  over  the  soil  in  the  respec- 
tive states,  (a) 

In  the  inaugural  address  of  President  Adams,  on  the  4th  of 
March,  1825,  he  alluded  to  this  question,  and  his  opinion  seemed 
to  be  in  favor  of  the  constitutional  right,  and  of  tiie  policy  and 
wisdom  of  the  liberal  application  of  the  national  resources  to  the 
internal  improvement  of  the  countr]^.  He  intimated,  that  specu- 
lative scruples  on  this  subject  would  probably  be  solved  by  the 
practical  blessings  resulting  from  the  application  of  the  power, 
and  the  extent  and  limitations  of  the  general  government,  in 
relation  to  this  important  interest,  settled  and  acknowledged  to 


(a)  In  the  case  of  Dickey  v.  Turnpike  Road  Co.  7  Dana,  113,  the  Kentackj  Court 
of  Appeals  decided,  that  the  power  giyen  to  Congress  bj  the  constitotion  to  ettaUuk 
poti-roada,  enabled  them  to  make,  repair,  keep  open,  emd  tfnproM  post-roads,  when 
thej  should  deem  the  exercise  of  the  power  expedient.  But  in  the  exercise  of  the 
right  of  eminent  domain  on  this  subject,  the  United  States  have  no  right  to  adopt  and 
use  roads,  bridges,  and  ferries,  constructed  and  owned  by  states,  corpomtions,  or 
individuals,  without  their  consent,  or  without  making  to  tiie  parties  oonoemed  just 
compensation.  If  the  United  States  elect  to  use  such  aooommodations,  without  the 
performance  of  such  a  previous  condition,  thej  stand  upon  the  same  footing,  and  are 
subject  to  the  same  tolls  and  regulations  as  private  individuals.  This  important 
decision  was  well  supported  by  sound  reaaoniag. 
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fhe  satisfaction  of  all.  This  declaration  may  be  considered  as 
withdrawing  the  influence  of  the  official  authority  of  the  Presi- 
dent from  the  side  on  which  it  has  hitherto  pressed,  and  adding 
it  to  the  support  of  the  preponderating  opinion  in  favor  of  the 
competency  of  the  power  claimed  by  Congress.  (() 

(6)  In  Febmarj,  18S7,  after  an  animated  debate,  the  Honse  of  Kepresentatiyes,  bj 
»  Tote  of  101  to  67,  YOted  to  appropriate  SSO,000  for  the  continnation  of  surveys  of 
routes  for  roads  and  canals.  In  April,  ISSO,  on  the  bill,  in  the  House  of  Representa- 
tiTes,  to  constmct  a  road  firom  Bufialo,  in  New  York,  through  Washington  to  New 
Orleans,  great  objection  was  made  to  the  constitntionality  of  the  power,  and  the 
Hovse,  by  a  vote  of  105  to  S8,  rejected  the  bill,  though  probably  the  vote  was  gov- 
erned, in  part,  by  other  considerations ;  for  other  biUs,  for  aiding  the  making  roads 
and  canals,  passed  into  laws  during  that  session,  and  their  avowed  purpose  was  the 
great  object  of  internal  improvement.  President  Jackson,  in  1830,  declared  himself 
to  be  of  opinion,  that  Congress  did  not  possess  the  constitutional  power  to  construct 
roads  and  canals,  or  appropriate  money  for  improvements  of  a  local  dutmcUr  ;  but  he 
admitted  that  the  right  to  make  appropriations  for  such  as  were  of  a  national  charaxier 
had  been  so  generally  acted  upon,  and  so  long  acquiesced  in,  as  to  justify  tiie  exercise 
of  it,  on  the  ground  of  continued  usage.  He  objected,  upon  that  distinction,  to 
the  bills  authorizing  subscriptions  to  the  Maysville  and  Bockville  Road  Companies, 
as  not  being  within  the  legitimate  powers  of  Congress.  The  great  question  concern- 
ing the  power  of  Congress  to  appropriate  moneys  for  internal  improvements  within 
the  states  remained  still  as  unsettled  as  ever,  as  late  as  the  8d  of  August,  1846 ;  for 
on  that  day  President  Polk  objected  to  and  defeated  the  bill,  which  had  passed  both 
houses  of  Congress,  for  appropriating  $1,378,450,  for  separate  and  distinct  objects  of 
internal  improvement,  in  certain  harbors,  rivers,  and  lakes  in  various  parts  of  the 
United  States.  The  President  denied  the  existence  of  a  constitutional  power  in  tlia 
federal  govemment  to  construct  works  of  internal  improvement  within  the  states,  or 
to  appropriate  moneys  firom  the  treasury  for  that  purpose.  He  considered  the  absence 
of  such  a  power  to  be  a  principle  of  construction  well  settled,  and  that  the  inexpe- 
diency of  the  power  was  demonstrated  in  the  exercise  of  it  in  that  case ;  for  the  bill 
contained  appropriations  of  money  for  more  than  twen^  objects  of  internal  improve- 
ment, called,  in  the  bUl,  harbors,  at  places  which  have  never  been  declared  by  law 
either  ports  of  entry  or  delivery,  and  at  which  there  has  never  been  an  arrival  of  for- 
eign merchandise,  and  from  which  there  has  never  been  a  vessel  cleared  for  a  foreign 
country.  The  constitutional  scruples  of  the  President  went,  in  their  application  in 
this  case,  to  interdict  the  necessary,  and,  in  my  opinion,  the  clearly  constitutional 
jurisdiction  and  discretion  of  Congress,  "  to  regrdate  commerce  with  foreign  nations 
and  among  the  several  states,"  as  to  the  improvement  of  the  navigation  of  the  many 
rivers,  harbors,  and  great  lakes  within  the  United  States,  and  on  which  waters  is  car- 
ried an  immensely  valuable  commerce.  This  strict  construction  of  the  constitution  is 
in  striking  contrast  with  that  large  construction  which  has  been  given  to  the  consti- 
tution, in  authorizing  Congress  to  admit  new  states  into  the  Union,  and  to  which  we 
have  already  alluded  in  a  preceding  note.  See  anU,  p.  S59.  The  rightful  power  of 
the  general  govemment  to  direet  the  improvement  of  the  navigation  of  the  internal 
waters  of  the  United  States  for  the  commercial  use  of  the  Union,  and  to  apply  the 
revennee  thereof  for  that  purpose,  appears  to  me  to  result  from  a  sound  construction 
of  the  constitution.  It  is  one  of  its  great  and  essential  objects.  The  Mississippi,  for 
instance,  with  its  millions  of  inhabitants,  and  great  cities  and  towns  on  its  banks,  calL 
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loudly  for  means  to  clear  and  remoye  obstractions  to  a  safe  navigation.  The  states 
cannot  do  it,  and  the  improvement  must  come,  if  it  comes  at  all,  from  the  general 
government.  The  whole  Union  is  deeply  interested  in  the  safe  and  easy  navigation 
of  the  great  riven  and  lakes  within  the  limits  of  the  United  States,  and  bordering  on 
two  or  more  states.  It  makes  no  difference  in  reason  or  policy  in  the  necessary  a|)- 
plication  of  the  power,  whether  the  rivers  or  lakes  are  divided  by  two  or  more  states. 
It  is  sufficient  for  the  power,  if  the  improvement  to  be  called  for  be  general  in  its 
object,  and  for  national  purposes,  and  for  the  regulation,  safety,  and  facility  of  com- 
merce. All  navigable  waters,  not  land-locked  within  a  state,  whether  they  be  rivers, 
harbors,  gulfs,  bays,  lakes,  or  coasts  of  the  ocean,  are,  and  were  intended  to  be,  and 
ought  to  be,  subservient  to  the  power  to  regulate  conunerce  with  foreign  nations,  and 
among  the  several  states.  They  fall  within  the  congressional  power,  and  are  subject 
to  the  regulation  of  the  United  States,  and  tiiey  are  entitied  to  the  patzonage,  protec* 
tion,  and  pecuniary  support  of  the  general  government  This  power  is  justiy  to  be 
applied  to  the  erection  of  light-houses,  buoys,  piers,  breakwaters,  harbors,  and  for 
clearing  obstructions,  and  deepening  and  widening  navigable  waters.  The  United 
States  have  the  exclusive  command  of  the  revenues  derived  from  commerce  and  navi- 
gation, and  the  reason,  justice,  and  policy  of  holding  this  power  to  exist  in  Congress, 
and  that  it  should  be  liberally  and  largely  applied,  strike  me  with  obvious  and  deci- 
sive force.  The  grant  of  commercial  power  to  Congress  is  general,  and  must  rest 
essentially  in  its  application  in  the  discretion  of  Congress,  and  in  its  judgment  as  to 
the  importance  of  this  exercise  of  the  power  to  the  promotion  and  security  of  com- 
merce among  the  states  and  with  foreign  nations.  There  does  not  appear  to  be  any 
just  ground  for  construing  the  power  strictiy  and  within  straight  and  narrow  lines. 
A  grant  of  general  power  fbr  great  national  objects  ought  to  be  liberally  construed  to 
be  made  adequate  to  all  future  exigencies  within  the  scope  of  this  power.  There  does 
not  appear  to  be  any  color  in  the  constitution  for  prescribing  arbitrary  lines  and  limits 
to  die  power  to  regulate  commerce. 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution  of  the  United  States, 
vol.  ii.  pp.  429-440,  and  again,  pp.  519-538,  has  stated,  at  large,  the  arguments  fbr 
and  against  the  proposition,  that  Congress  have  a  constitutional  authority  to  lay  taxes 
and  to  apply  the  power  to  regulate  commerce,  as  a  means  directiy  to  encourage  and 
protect  domestic  manufactures ;  and  without  giving  any  opinion  of  his  own  on  that 
contested  doctrine,  he  has  left  the  reader  to  draw  his  own  conclusions.  I  should 
think,  however,  fh>m  a  view  of  the  arguments  as  stated,  that  e\'ery  mind  which  has 
taken  no  part  in  the  discussions,  and  felt  no  prejudice  or  territorial  or  party  bias  on 
either  side  of  the  question,  would  deem  the  arguments  in  favor  of  the  congressional 
power  vastly  superior.  The  learned  commentator  I  should  apprehend  to  be  decidedly 
of  that  way  of  thinking.  He  says,  "  that  the  commercial  system  of  the  United  States 
has  been  employed  sometimes  for  the  purpose  of  revenue ;  sometimes  for  the  purpose 
of  prohibition ;  sometunes  fbr  the  purpose  of  retaliation  and  commercial  reciprocity ; 
sometimes  to  lay  embaigoes ;  sometimes  to  encourage  domestic  navigation,  and  the 
shipping  and  mercantile  interest,  by  bounties,  by  discriminating  duties,  and  by  special 
preference  and  privHeges ;  and  sometimes  to  regulate  inuu course,  widi  a  view  to  mere 
political  objects,  such  as  to  repel  aggressions,  increase  the  preasure  of  war,  or  vindi- 
cate the  rights  of  neutral  sovereignty.  In  all  these  cases,  the  right  and  duty  hav« 
been  conceded  to  the  national  government  by  the  unequivocal  voice  of*  the  people." 
Mr.  Hamilton,  in  his  argument  in  the  cabinet  in  February,  1791,  on  the  national  bank, 
considered  the  legulation  of  policies  of  insurance,  of  salvage  upon  goods  found  at  aea, 
the  regulation  of  pilots  and  of  fbreign  bills  of  exchange,  as  coming  within  the  power 
to  regulate  commerce.    Ibid.  p.  519,  note. 
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LECTURE  XIII. 


OF  THE  FBISIDENT. 


The  title  of  the  present  lecture  may  conveniently  be  examined 
in  the  following  order :  1.  The  unity  of  this  department.  2.  The 
qualifications  required  by  the  constitution  for  the  office  of 
President.  8.  The  mode  of  his  appointment.  4.  His  duration. 
5.  His  support.    6.  His  powers. 

(1).  By  the  constitution,  it  is  ordained  that  the  executiye  power 
shall  be  vested  in  a  President,  (a) 

The  object  of  this  department  is  the  execution  of  the  law ;  and 
good  •policy  dictates  that  it  should  be  organized  in  the  ^^^^  ^^ 
mode  best  calculated  to  attain  that  end  with  precision  e»<mttT» 
and  fidelity.^  Consultation  is  necessary  in  the  making  ^^^' 
of  laws.  The  defect  or  grievance  they  are  intended  to  remove 
must  be  distinctly  perceived,  and  the  operation  of  the  remedy 
upon  the  interests,  the  morals,  and  the  opinion  of  the  community 
profoundly  considered.  A  comprehensive  knowledge  of  the  great 
interests  of  the  nation,  in  all  their  complicated  relations  and 
practical  details,  seems  to  be  required  in  sound  legislation  ;  and  it 
shows  the  necessity  of  a  free,  full,  and  perfect  representation  of 
the  people,  in  the  body  intrusted  with  the  legislative  power. 
But  when  laws  are  duly  made  and  promulgated,  they  only  remain 
to  be  executed.  No  discretion  is  submitted  to  the  executive  offi- 
cer. It  is  not  for  him  to  deliberate  and  decide  upon  the  wisdom 
or  expediency  of  the  law.    What  has  been  once  declared  to  be 

* 

(a)  Art  2,  sec.  1. 

1  The  execntiye  branch  of  the  Goyemment  of  the  United  States  is  organixed  under 
six  Departments,  Tis. :  The  State  Department,  the  Treasory  Deportment,  the  War 
Department,  the  Nayy  Department,  the  Post-Office  Department,  and  the  Department 
of  the  Interior ;  at  the  head  of  each  of  which  there  is  a  secretary,  appointed  by  the 
President,  by  and  with  the  adyice  and  consent  of  the  Senate ;  bnt  subject  to  remoyal 
by  the  President  alone.  The  Department  of  the  Interior  was  created  by  an  act  of 
Congress,  passed  Maich  3,  c.  108, 1849.  This  Department  has  a  general  authori^ 
of  superyision  and  appeal  oyer  the  subjects  of  Patents,  Public  Lands  and  Mines, 
Indian  Affairs,  Pensions,  Public  Buildings,  the  Accounts  of  Marshals,  Clerks,  and 
Public  OflScers,  as  well  as  oyer  other  minor  subjects. 
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law,  under  all  the  caatioas  forms  of  deliberation  prescribed  by 
the  constitution,  ought  to  receive  prompt  obedience.  The 
*272  characteristical  qualities  required  in  the  *  executive  de- 
partment are  promptitude,  decision,  and  force ;  and  these 
qualities  are  most  likely  to  exist  when  the  executive  authority 
is  limited  to  a  single  person,  moving  by  the  unity  of  a  single  will. 
Division,  indecision,  and  delay  are  exceedingly  unfavorable  to 
fliat  steady  and  vigorous  administration  of  the  law  which  is 
necessary  to  secure  tranquillity  at  home,  and  command  the  confi- 
dence of  foreign  nations.  Every  government,  ancient  and  modem, 
which  has  been  constituted  on  different  principles,  and  adopted  a 
compound  executive,  has  suffered  the  evils  of  it ;  and  the  public 
interest  has  been  sacrificed,  or  it  has  langjjdshed  under  the  incon- 
veniences of  an  imbecile  or  irregular  administration.  In  those 
states  which  have  tried  the  project  of  executive  councils,  the 
weakness  of  them  has  been  strongly  felt  and  strikingly  displayed ; 
and  in  some  instances  in  which  they  have  been  tried,  (as  in  Penn- 
sylvania and  Georgia,)  they  were  soon  abandoned,  and  a  single 
executive  magistrate  created,  in  accordance  with  tlie  light  afforded 
by  their  own  experience,  as  well  as  by  the  institutions  of  their 
neighbors. 

Unity  increases  not  only  the  efficacy,  but  the  responsibility  of 
the  executive  power.  Every  act  can  be  immediately  traced  and 
brought  home  to  the  proper  agent.  There  can  be  no  concealment 
of  the  real  author,  nor,  generally,  of  the  motives  of  public  meas- 
ures, when  there  are  no  associates  to  divide  or  to  mask  responsi- 
bility. There  will  be  much  less  temptation  to  depart  from  duty, 
and  much  greater  solicitude  for  reputation,  when  there  are  no 
partners  to  share  the  odium,  or  to  communicate  confidence  by 
their  example.  The  eyes  of  the  people  will  be  constantly  directed 
to  a  single  conspicuous  object;  and,  for  these  reasons,  De  Lolme  (a) 
considered  it  to  be  a  sound  axiom  of  policy,  that  the  executive 
power  was  more  easily  confined  when  it  was  one.  ^^  If  the  execu- 
tion of  the  laws,"  he  observes,  ^^  be  intrusted  to  a  number 
*  278  of  hands,  the  true  cause  of  public  evils  is  hidden.  *  Tyr- 
anny, in  such  cases,  does  not  always  beat  ^own  the  fences 
that  are  set  around  it,  but  it  leaps  over  them.  It  mocks  the 
efforts  of  the  people,  not  because  it  is  invincible,  but  because  it  is 

(a)  Conit.  of  England,  p.  111. 
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unknown."  The  justness  of  these  reflections  might  be  illustrated 
and  confirmed  by  a  review  of  the  proceedings  of  the  former  coun- 
cil of  appointment  in  New  York,  under  the  constitution  of  1777. 
All  efficient  responsibility  was  there  lost,  by  reason  of  the  constant 
change  of  the  members,  and  the  difficulty,  of  ascertaining  the 
individual  to  whom  the  origin  of  a  bad  appointment  was  to  be 
attributed. 

(2.)  The  constitution  requires  (a)  that  the  President  shall  be  a 
natural-bom  citizen,  or  a  citizen  of  the  United  States  at  <i»»»»ft»^ 
the  time  of  the  adoption  of  the  constitution,  and  that  d^  " 
he  shall  have  attained  to  the  age  of  thirty-five  years,  and  shall 
have  been  fourteen  years  a  resident  within  the  United  States. 
Considering  the  greatness  of  the  trust,  and  that  this  department 
is  the  ultimately  efficient  executive  power  in  government,  these 
restrictions  will  not  appear  altogether  useless  or  unimportant. 
As  the  President  is  required  to  be  a  native  citizen  of  the  United 
States,  ambitious  foreigners  cannot  intrigue  for  the  office,  and 
the  qualifications  of  birth  cuts  off  all  those  inducements  from 
abroad  to  corruption,  negotiation,  and  war,  which  have  frequently 
and  &tally  harassed  the  elective  monarchies  of  Germany  and 
Poland,  as  well  as  the  pontificate  at  Bome.  The  age  of  the  Presi- 
dent is  sufficient  to  have  formed  his  public  and  private  character ; 
and  his  previous  domestic  residence  is  intended  to  affi^rd  to  his 
feUow-citizens  the  opportunity  to  attain  a  correct  knowledge  of 
his  principles  and  capacity,  and  to  have  enabled  him  to  acquire 
habits  of  attachment  and  obedience  to  the  laws,  and  of  devotion 
to  the  public  welfare. 

(3.)  The  mode  of  his  appointment  presented  one  of  the  most 
difficult  and  momentous  questions  that  occupied  the  de-   Mode  or  ap. 
liberations  of  the  assembly  which  firamed  the  constitution ;  poiotmeat. 
and  if  ever  the  tranquillity  of  this  nation  is  to  be  disturbed, 
*  and  its  liberties  endangered  by  a  struggle  for  power,  it   *  274 
will  be  upon  this  very  subject  of  the  .choice  of  a  President. 
This  is  the  question  tiiat  is  eventually  to  test  the  goodness  and  try 
the  strength  of  the  constitution ;  and  if  we  shall  be  able,  for  half 
a  century  hereafter,  to  continue  to  elect  the  chief  magistrate  of 
the  Union  with  discretion,  moderation,  and  integrity,  we  shall 
undoubtedly  stamp  the  highest  value  on  our  national  character, 

(a)  Art  i,  aec  1. 
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and  recommend  our  republican  institutions,  if  not  to  the  imitation, 
yet  certainly  to  the  esteem  and  admiration  of  the  more  enlightened 
part  of  mankind.  The  experience  of  ancient  and  modem  Europe 
has  been  unfavorable  to  the  practicability  of  a  fair  and  peaceable 
popular  election  of  the  executive  head  of  a  great  nation.  It  has 
been  found  impossible  to  guard  the  election  from  the  mischiefs 
of  foreign  intrigue  and  domestic  turbulence,  from  violence  or 
corruption;  and  mankind  have  generally  taken  refuge  from  the 
evils  of  popular  elections  in  hereditary  executives,  as  being  the 
least  evil  of  the  two.  The  most  recent  and  remarkable  change 
of  this  kind  occurred  in  France,  in  1804,  when  the  legislative 
body  changed  their  elective  into  an  hereditary  monarchy,  on  the 
avowed  ground  that  the  competition  of  popular  elections  led  to 
corruption  and  violence.  And  it  is  a  curious  fact  in  European 
history,  that  on  the  first  partition  of  Poland,  in  1773,  when  the 
partitioning  powers  thought  it  expedient  to  foster  and  confirm  all 
the  defects  of  its  wretched  government,  they  sagaciously  demanded 
of  the  Polish  diet  that  the  crown  should  continue  elective,  (a) 
This  was  done  for  the  very  purpose  of  keeping  the  door  open  for 
foreign  intrigue  and  influence.  Mr.  Paley  (b)  condemns  dl  elec- 
tive monarchies,  and  he  thinks  nothing  is  gained  by  a  popular 
choice,  worth  the  dissensions,  tumxQts,  and  interruptions  of  reg- 
ular industry,  with  which  it  is  inseparably  attended.  I 
*  275  am  not  called  upon  to  question  the  wisdom  *  or  policy  of 
preferring  hereditary  to  elective  monarchies  among  tlie 
great  nations  of  Europe,  where  different  orders  and  ranks  of 
society  are  established,  and  large  masses  of  property  accumu- 
lated in  the  hands  of  single  individuals,  and  where  ignorance 
and  poverty  are  widely  difibsed,  and  standing  armies  are  neces- 
sary to  preserve  the  stability  of  the  government.  The  state  of 
society  and  of  property  in  this  country,  and  our  moral  and  politi- 
cal habits,  have  enabled  us  to  adopt  the  republican  principle, 
and  to  maintain  it  hitherto  with  illustrious  success.  It  remains 
to  be  seen  whether  the  checks  which  the  constitution  has  provided 
against  the  dangerous  propensities  of  our  system  will  ultimately 
prove  effectual.  The  election  of  a  supreme  executive  magis- 
trate for  a  whole  nation  affects  so  many  interests,  addresses  itself 
so  strongly  to  popular  passions,  and  holds  out  such  powerful  temp- 

(a)  Cox's  Travels  in  Poland,  Russia,  &c.  toI.  i. 

(6)  Principles  of  Moral  and  Political  Philosophy,  845. 
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tations  to  ambition,  that  it  necessarily  becomes  a  strong  trial  to 
public  virtue,  and  even  hazardous  to  the  public  tranquillity.  The 
constitution,  from  an  enlightened  view  of  all  the  diflSculties  that 
attend* the  subject,  has  not  thought  it  safe  or  prudent  to  refer  the 
election  of  a  President  directly  and  immediately  to  the  people ; 
but  it  has  confided  the  power  to  a  small  body  of  electors,  ap- 
pointed in  each  state,  under  the  direction  of  the  legislature  ;  and 
to  close  the  opportunity  as  much  as  possible  against  negotiation, 
intrigue,  and  corruption,  it  has  declared  that  Congress  may  de- 
termine the  time  of  choosing  the  electors,  and  the  day  on  which 
they  shall  vote,  and  that  the  day  of  election  shall  be  the  same  in 
every  state,  (a)  This  security  has  been  still  further  extended  by 
the  act  of  Congress  (b)  directing  the  electors  to  be  appointed  in 
each  state  within  thirty-four  days  of  the  day  of  election. 

The  constitution  (<?)  directs  that  the  number  of  electors  in  each 
state  shall  be  equal  to  the  whole  number  of  senators  and  repre- 
sentatives which  the  state  is  entitled  to  send  to  Congress ; 
and,  according  to  tlie  apportionment  of  Congress  *in  1882,  *  276 
the  President  was  to  be  elected  by  a  majority  of  294  elec- 
tors ;  and  in  1844,  the  number  of  electors  was  reduced  to  275.  (a) 
And  to  prevent  the  person  in  office,  at  the  time  of  the  election, 
frt>m  having  any  improper  influence  on  his  re-election,  by  his  ordi- 
nary agency  in  the  government,  it  is  provided,  that  no  member  of 
Congress,  nor  any  person  holding  an  office  of  trust  or  profit  under 
the  United  States,  shall  be  an  elector ;  and  the  constitution  has 
in  no  other  respects  defined  the  qualifications  of  the  electors,  (b) 
These  electors  meet  in  their  respective  states,  at  a  place  appointed 
by  the  legislature  thereof,  on  the  first  Wednesday  in  December  in 
every  fourth  year  succeeding  the  last  election,  and  vote  by  ballot 
for  President  and  Vice-President,  (for  this  last  officer  is  elected  in 
the  same  manner  and  for  the  same  period  as  the  President,)  and 

(a)  Art  2f  sec.  1.  By  the  act  of  Congress  of  Jannaiy  S3d,  1845,  c.  1,  an  nniform 
tlin6  for  holding  elections  for  electors  of  Presidant  and  Vice-Fresident  in  all  the 
States  was  prescribed.  It  was  to  be  on  the  Tuesday  next  after  the  first  Monday  in 
the  month  of  Noyember  of  the  year  in  which  they  are  to  be  appointed. 

(h)  Act  of  iBt  March,  1798. 

(e)  Art  8,  sec.  1. 

(a)  This  arose  ftom  the  enlaigement  of  the  ratio  of  representation  firom  47,700  to 
70,680  persons,  for  a  member  of  the  House  of  Representatives ;  by  which  provision  the 
Bumber  of  the  Hoose  was  reduced  firom  242  to  223  members.  Act  of  Congress  of 
June  25th,  1842,  c.  47. 

(6)  Art.  2,  sec.  1. 
TOL.  z.  25 
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for  which  the  President  was  elected.  Congress  are  authorized  to 
provide  by  law  for  the  case  of  remoTal,  death,  resignation,  or  in- 
ability, both  of  tiie  President  and  Vice-President,  declaring  what 
officer  should  then  act  as  President ;  and  the  officer  so  designated 
is  to  act  until  the  disability  be  removed,  or  a  President  shall  be 
elected,  and  who  is  in  that  case  to  be  elected  on  the  first  Wednes- 
day of  the  ensuing  December,  if  time  will  admit  of  it,  and  if  not, 
then  on  the  same  day  in  the  ensuing  year,  (d)  In  pursuance  of 
this  constitutional  provision,  the  act  of  Congress  of  March  1, 
1792,  sec.  9,  declared,  that  in  case  of  a  vacancy  in  the  office,  both 
of  President  and  Vice-President,  the  President  of  the  Senate  pro 
tempore^  and  in  case  there  should  be  no  President  of  the  Senate, 
then  the  Speaker  of  the  House  of  Representatives  for  the  time 
being,  should  act  as  President  until  the  vacancy  was  supplied. 
The  evidence  of  a  refusal  to  accept,  or  of  a  resignation  of  the 
office  of  President  and  Vice-President  is  declared,  by  the  same 
act  of  Congress,  sec.  11,  to  be  a  declaration  in  writing,  filed  in  the 
office  of  the  Secretary  of  State.  And  if  the  office  should,  by  the 
course  of  events,  devolve  on  the  Speaker,  after  the  Congress  for 
which  the  last  Speaker  was  chosen  bad  expired,  and  before  the 
next  meeting  of  Congress,  it  might  be  a  question  who  is  to 
*  279  serve,  *  and  whether  the  Speaker  of  the  House  of  Represen- 
tatives, then  extinct,  could  be  deemed  the  person  intended. 
The  mode  of  electing  the  President  appears  to  be  well  calcu- 
lated to  secure  a  discreet  choice,  and  to  avoid  all  those  evils  which 
the  partisans  of  monarchy  have  described,  and  the  experience  of 
other  nations  and  past  ages  have  too  clearly  shown  to  be  the  con- 
sequence of  popular  elections.  Had  the  choice  of  President  been 
referred  at  once,  and  directly,  to  the  people  at  large,  as  one  single 
community,  there  might  have  been  reason  to  apprehend,  and  sudi 
no  doubt  was  the  sense  of  the  convention,  that  it  would  have  pro- 
duced too  violent  a  contest,  and  have  been  trying  the  experiment 
on  too  extended  a  scale  for  the  public  virtue,  tranquillity,  and  hap- 
piness. Had  we  imitated  the  practice  of  most  of  the  southern 
states,  in  respect  to  their  state  executives,  and  referred  the  choice 
of  the  President  to  Congress,  this  would  have  rendered  him  too 
dependent  upon  the  immediate  authors  of  his  elevation  to  com- 
port with  the  requisite  energy  of  his  own  department;  and  it 

1^ ■ " ■-.       ^  m  ■     rr -—      -         — —     ..  _      .     .  .         -  -         _  

((/)  Constitution,  art.  2,  sec  1 ;  act  of  Congress,  March  1, 1792. 
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would  have  laid  him  under  temptation  to  indulge  in  improper 
intrigue,  or  to  form  a  dangerous  coalition  with  the  legislative 
body,  in  order  to  secure  l^is  continuance  in  office.  All  elections  by 
the  representative  body  are  peculiarly  liable  to  produce  combina- 
tions for  sinister  purposes.  The  constitution  has  avoided  all  these 
objections,  by  confiding  the  power  of  election  to  a  small  number 
of  select  individuals  in  each  state,  chosen  only  a  few  days  before 
the  election,  and  solely  for  that  purpose.  This  would  seem,  prima 
fade^  to  be  as  wise  a  provision  as  the  wisdom  of  man  could 
have  *  devised,  to  avoid  all  opportunity  for  foreign  or  do-  *  280 
mestic  intrigue.  These  electors  assemble  in  separate  and 
distantly  detached  bodies,  and  they  are  constituted  in  a  manner 
best  calculated  to  preserve  them  free  from  all  inducements  to 
disorder,  bias,  or  corruption.  There  is  no  gther  mode  of  appoint- 
ing the  chief  magistrate,  under  all  the  circumstances  peculiar  to 
our  political  condition,  which  appears  to  unite  in  itself  so  many 
unalloyed  advantages.  It  must  not  be  pronounced  to  be  a  perfect 
scheme  of  election,  for  it  has  not  been  sufficiently  tried.  The  elco- 
tion  of  1801  threatened  the  tranquillity  of  the  Union ;  and  the  dif- 
ficulty that  occurred  in  that  case  in  producing  a  constitutional 
choice,  led  to  the  amendment  of  the  constitution  on  this  very  sub- 
ject; but  whether  the  amendment  be  for  the  better  or  for  the 
worse  may  be  well  doubted,  and  remains  yet  to  be  settled  by  the 
lights  of  experience.  The  constitution  says,  that  each  state  is  to 
appoint  electors  in  such  a  manner  as  the  legislature  may  direct ; 
and  in  some  of  the  states  the  electors  have  been  chosen  by  the 
legislature  itself,  in  the  mode  prescribed  by  law.  But  it  is  to  be 
presumed  that  there  would  be  less  opportunity  for  dangerous  co- 
alitions and  combinations  for  party,  or  ambitious  or  selfish  pur- 
poses, if  the  choice  of  electors  was  referred  to  the  people  at  large ; 
uid  this  seems  noW  to  be  the  sense  and  expression  of  publio  opin- 
ion and  the  general  practice. 

(4.)  The  President,  thus  elected,  holds  his  office  for  the  term 
of  four  years,  (a)  a  period,  perhaps,  reasonably  long  for  hh  term  or 
the  purpose  of  making  him  feel  firm  and  independent  in  ^^' 
the  discharge  of  his  trust,  and  to  give  stability  and  some  degree  of 
maturity  to  his  system  of  administration.  It  is  certainly  short 
enough  to  place  him  under  a  due  sense  of  dependence  on  the  pub- 


(a)  Coiiititation,  art  9,  sec  1. 
25* 
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lie  approbation.  The  President  is  re-eligible  for  successive  terms, 
but  in  practice  he  has  never  consented  to  be  a  candidate  for  a 
third  election,  and  this  usage  has  indirectly  established,  hj  the 
force  of  public  opinion,  a  salutary  limitation  to  his  capacity  of  conr 
tinuance  in  oflSice. 

(5.)  The  support  of  the  President  is  secured 
HifMiaiy.  *281  by  a  provision  *in  the  constitution,  which  de- 
clares, (a)  that  he  shall,  at  stated  times,  receive 
for  his  services  a  compensation  that  shall  neither  be  increased  nor 
diminished  during  the  period  for  which  he  shall  have  been  elected ; 
and  that  he  shall  not  receive,  within  that  time,  any  other  emolu- 
ment from  the  United  States,  or  any  of  them.  This  provision  is 
intended  to  preserve  the  due  independence  and  energy  of  the 
executive  department.  It  would  be  in  vain  to  declare  that  the 
difTerent  departments  of  government  should  be  kept  separate  and 
distinct,  while  the  legislature  possessed  a  discretionary  control 
over  the  salaries  of  the  executive  and  judicial  cheers.  This  would 
be  to  disregard  the  voice  of  experience  and  the  operation  of  invari* 
able  principles  of  human  conduct.  A  control  over  a  man's  living 
Is,  in  most  cases,  a  control  over  his  actions.  The  constitution  of 
Virginia  considered  it  as  a  fundamental  axiom  of  government, 
that  the  three  great  and  primary  departments  should  be  kept 
separate  and  distinct,  so  that  neither  of  them  exercised  the  powers 
properly  belonging  to  the  other.  But  without  taking  any  precau* 
tions  to  preserve  this  principle  in  practice,  it  made  the  governor 
dependent  on  the  legislature  for  his  annual  existence  and  his 
annual  support.  The  result  was,  as  Mr.  Jefferson  has  told  us,  (b) 
that  during  the  whole  session  of  the  legislature,  the  direction  of 
the  executive  was  habitual  and  familiar.  The  constitution  of  Maasa* 
chusetts  discovered  more  wisdom,  and  it  set  the  first  example  in 
this  country,  of  a  constitutional  provision  for  the  support  of  the 
executive  magistrate,  by  declaring  that  the  governor  should  have 
a  salary  of  a  fixed  and  permanent  value,  amply  sufficient,  and 
established  by  standing  laws.  Those  state  constitutions  which 
have  been  made  or  amended  since  the  establishment  of  the  consti- 
tution of  the  United  States  have  generally  followed  the  example 
which  it  has  happily  set  them,  in  this  and  in  many  other  instances ; 
and  we  may  consider  it  as  one  of  the  most  signal  bless* 
*  282    ings  bestowed  on  *  this  country,  that  we  have  such  a  wise 

(a)  Art  3,  sec  1.  (6)  Notes  on  Yiiginia,  p.  1S7. 
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fabric  of  gOYemment  as  the  constitutioix  of  the  United  States  con- 
stantly before  our  eyes,  not  only  for  our  national  protection  and 
obedience,  but  for  our  local  imitation  and  example. 

(6.)  Having  thus  considered  the  manner  in  which  the   Pow«n  or 
President  is  constituted,  it  only  remains  for  us  to  review  ^^  ^"•w«°*' 
the  powers  with  which  he  is  invested. 

He  is  commander  in  chief  of  the  army  and  navy  of  the  United 
States,  and  of  the  nuUtia  of  the  several  states,  when  called  into 
the  service  of  the  Union,  (a)  The  command  and  application  of 
the  public  force  to  execute  law,  maintain  peace,  and  resist  foreign 
invasion,  are  powers  so  obviously  of  an  executive  nature,  and 
require  the  exercise  of  qualities  so  oharacteristical  of  this  depart* 
ment,  that  they  have  always  been  exclusively  appropriated  to  it, 
in  every  well-organized  government  upon  earth,  (b)  In  no  m* 
stance,  perhaps,  did  the  enlightened  understanding  of  Hume 
disoover  less  acquaintance  with  the  practical  science  of  govern* 
ment,  than  when  he  gave  the  direction  of  the  army  and  navy,  as 
well  as  all  the  other  executive  powers,  to  one  hundred  senators, 
in  his  plan  of  a  perfect  commonwealth.  (<r)  That  of  Milton  was 
equally  chimerical  and  absurd,  when,  in  his  ^  Beady  and  Easy 
Way  to  establish  a  Free  Commonwealth,"  he  deposited  the  whole 
executive,  as  well  as  legislative  power,  in  a  single  and  permanent 
council  of  senators.  That  of  Locke  was  equally  unwise,  for,  in 
his  plan  of  legislation  for  Carolina,  he  gave  the  whole  authority, 
legislative  and  executive,  to  a  small  oligarchical  assem- 
bly, (d)  Such  specimens  *  as  these  well  justify  the  ob-  *  288 
servation  of  President  Adams,  (a)  ^^  that  a  philosopher  may 
be  perfect  master  of  Descartes  and  Leibnitz,  may  pursue  his  own 
inquiries  into  metaphysics  to  any  length  he  pleases,  may  enter 

(«)  Art.  2,  tec.  2. 

(b)  Mr.  Daer,  in  hiB  Treatise  on  Insnranoe,  yoI.  i.  356,  intimates  that,  in  time  of 
war,  a  special  embargo  for  a  definite  period  might  be  declared  by  the  sole  authoritj 
of  the  President.  I  do  not  perceire  any  sufficient  groand  for  that  opinion  in  respect 
to  the  legal  exercise  of  such  a  power. 

(c)  Hume's  Essays,  yol.  1.  p.  526. 

(d)  Mr.  Locke's  very  complicated  scheme  of  gOTemment,  nnder  the  title  of  "  Fun- 
damental Constitutions  of  Carolina,"  is  inserted  at  large  in  Locke's  Works,  vol.  iii. 
pp.  665-678.  Those  legislative  labors  of  that  great  and  excellent  man  perished  un- 
heeded and  nnregretted  by  all  parties,  after  an  experience  of  twenty-three  years  had 
proved  them  to  be,  in  the  words  of  Mr.  Grahame,  the  historian,  "  utterly  worthless 
and  impracticable." 

(a)  Defence  of  the  American  Constitutions^  vol.  L  Letter  54. 
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into  the  inmost  recesses  of  the  human  mind,  and  make  the  noblest 
discoYeries  for  the  benefit  of  his  species ;  nay,  he  may  defend 
the  principles  of  liberty,  and  the  rights  of  mankind,  with  great 
abilities  and  success,  and,  after  all,  when  called  upon  to  produce 
a  plan  of  legislation,  he  may  astonish  the  world  with  a  signal 
absurdity/' 

The  President  has  also  the  power  to  grant  reprieyes  and  par- 
dons for  olSences  against  the  United  States',  except  in  cases  of 
impeachment.  The  Marquis  Beccaria  has  contended,  that  the 
power  of  pardon  does  not  exist  under  a  perfect  administration 
of  law,  and  that  the  admission  of  the  power  is  a  tacit  acknowl- 
edgment of  the  infirmity  of  the  courts  of  justice.  And  where  is 
the  administration  of  justice,  it  may  be  asked,  that  is  free  from 
infirmity  ?  Were  it  possible,  in  every  instance,  to  maintain  a  just 
proportion  between  the  crime  and  the  penalty,  and  were  the  rules 
of  testimony  and  the  mode  of  trial  so  perfect  as  to  preclude  every 
possibility  of  mistake  or  injustice,  there  would  be  some  color  for 
the  admission  of  this  plausible  theory.  Sut,  even  in  that  case, 
policy  would  sometimes  require  a  remission  of  a  punishment 
strictly  due,  for  a  crime  certainly  ascertained.  This  very  notion 
of  mercy  implies  the  accuracy  of  the  claims  of  justice.  An  in- 
exorable government,  says  Mr.  Yorke,  in  his  '^  Considerations  on 
the  Law  of  Forfeiture,"  {b)  will  not  only  carry  justice  in  some 
instances  to  the  height  of  injury,  but  with  respect  to  itself  it  will 
be  dangerously  just.  The  clemency  of  Massachusetts,  in  1786, 
after  an  unprovoked  and  wanton  rebellion,  in  not  inflicting  a 
single  capital  punishment,  contributed,  by  the  judicious  manner 
in  which  its  clemency  was  applied,  to  the  more  firm 
•  284  *  establishment  of  their  government.  And  this  power  of 
pardon  will  appear  to  be  more  essential,  when  we  consider, 
that,  under  the  most  correct  administration  of  the  law,  men  will 
sometimes  fall  a  prey  to  the  vindictiveness  of  accusers,  the  inac- 
curacy of  testimony,  and  the  fallibility  of  jurors.  Notwith- 
standing this  power  is  clearly  supported  on  principles  of  policy, 
if  not  of  justice,  English  lawyers,  of  the  first  class  and  highest 
reputation,  (a)  have  strangely  concluded  that  it  cannot  exist  in 
a  republic,  because  nothing  higher  is  acknowledged  than  the 
magistrate.    Instead  of  falling  into  such  an  erroneous  conclusion, 

■ — ^^ — — —  — .  , —  -    ^— ^^^— ^ 

'(b)  Torke  on  Forfeiture,  p.  104. 

,(a)  Yorke  on  Forfeltore,  p.  107 ;  Blackst  Com.  rol.  ir.  p.  397. 
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it  might  fSedrly  be  insisted,  that  the  power  may  exist  with  greater 
safety  in  tree  states  than  in  any  other  forms  of  government ; 
because  abuses  of  the  discretion  unavoidably  confided  to  the 
magistrate  in  granting  pardons  are  much  better  guarded  against 
by  the  sense  of  responsibility  under  which  he  acts.  The  power 
of  pardon  vested  in  the  President  is  without  any  limitation,  ex- 
cept in  the  single  case  of  impeachments,  (b)  He  is  checked  in 
that  case  from  screening  public  officers,  with  whom  he  might 
possibly  have  formed  a  dangerous  or  corrupt  coalition,  or  who 
might  be  his  particular  favorites  and  dependants. 

The  President  has  also  the  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties,  provided  two  Treaty  power. 
thirds  of  the  senators  present  concur,  (c) 

Writers  on  government  have  dififered  in  opinion  as  to  the 

(6)  There  is  no  doubt  that  the  power  of  pardon  conferred  on  the  President  includes 
the  power  to  pardon  absolutely  and  conditionally.  Opinions  of  the  AttomeyB-Geneml, 
March  SO,  1820,  vol.  i.  250,  Feb.  25,  1836,  vol.  ii.  1034.  The  President  may  annex  a 
emidUion  to  the  pardon — as,  fbr  instance,  that  the  guilty  person  should  quit  the  United 
States,  or  join  die  navy — and  if  he  does  not  comply  with  the  condition,  or  breaks  it, 
the  pardon  becomes  null  and  Yoid.  If  the  culprit  has  not  complied  with  the  condition 
on  which  it  was  granted  and  accepted,  he  may  be  subjected  to  the  operation  of  the 
original  conviction  and  judgment  In  England  the  king  has  the  power,  by  the  com- 
mon law,  to  grant  conditional  pardons.^  The  power  of  the  governor  of  New  York  to 
grant  a  conditional  pardon,  and  the  power  of  a  criminal  jurisdiction  of  the  same,  or  of 
a  higher  degree,  to  arrest  the  party  who  has  broken  the  condition  wilfully,  and  to  sen- 
tence and  remand  him  to  execution  and  punishment,  on  duly  ascertaining  his  identity, 
was  discussed  in  the  case  of  The  People  v.  Potter,  in  the  First  Circuit  of  New  York. 
The  New  York  Legal  Observer  for  May,  1846,  p.  177,  reported  1  Parker  Cr.  R.  47. 
The  Revised  Constitution  of  New  York,  of  1846,  art.  4,  sec.  5,  grants  this  oondttional 
power  of  pardon  to  the  governor. 

(c)  Art.  2,  sec.  2. 

^  By  statute  6  Geo.  m.  c.  12,  the  prerogative  of  commuting  the  sentence  of  death 
to  transportation,  in  the  ease  of  capital  felonies,  was  conferred  on  the  crown.  In  the 
case  of  William  Smith  O'Brien,  convicted  of  high  treason  in  1849,  it  was  doubted 
whether  the  power  extended  to  high  treason ;  and  a  declaratory  statute  was  passed, 
sanctioning  the  commutation.    12  &  13  Vict.  c.  27. 

The  oonstitntional  power  of  the  President  to  grant  a  conditional  pardon,  offering  to 
commute  the  sentence  of  death  to  that  of  imprisonment  for  life,  is  affirmed  by  the 
Supreme  Court,  McLean  J.,  dissenting.    Ex  parte  Wells,  18  How.  U.  S.  307. 

Under  the  statutes  of  New  York,  which  annex  to  convictions  for  perjury  as  a  con- 
seqoence  incompetency  to  be  a  witness  "  until  the  judgment  against  him  be  reversed," 
2  R.  S.  681,  sec  1,  it  has  been  held,  that  a  pardon  does  not  restore  competency. 
Houghtaling  v.  Eelderhouse,  1  Parker  Cr.  R.  241.  The  incompetency  declared  was 
regarded  as  a  rule  of  evidence  in  respect  to  the  admissibility  of  die  witness,  rather 
than  as  a  part  of  the  punishment  of  ibe  crime. 
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nature  of  this  power,  and  whether  it  be  properly,  in  the  natural 
distribution  of  power,  of  legislative  or  ezecutive  cognizance* 
As  treaties  are  declared  by  the  constitution  to  be  a  part  of  the 
supreme  law  of  the  land,  and  as,  by  means  of  them,  new  rela- 
tions are  formed,  and  obligations  contracted,  it  might  seem  to 

be  more  consonant  to  the  principles  of  repubUcan  goYernr 
*  285   ment,  to  consider  the  right  of  concluding  *  specific  terms 

of  peace  as  of  legislative  jurisdiction.  This  has  generally 
been  the  case  in  free  governments.  The  determinations  re- 
specting peace,  as  well  as  war,  were  made  in  the  public  assemr 
blies  of  the  nation  at  Athens  and  Borne,  and  in  all  the  Grothic 
governments  of  Europe,  when  they  first  arose  out  of  the  rude 
institutions  of  the  ancient  Germans.  On  the  other  hand,  the 
preliminary  negotiations  which  may  be  required,  the  secrecy  and 
despatch  proper  to  take  advantage  of  the  sudden  and  favorable 
turn  of  public  afihirs,  seem  to  render  it  expedient  to  place  this 
power  in  the  hands  of  the  executive  department.  The  constl* 
tution  of  the  United  States  has  been  influenced  by  the  latter, 
more  than  by  the  former  considerations,  for  it  has  placed  this 
power  with  the  President,  under  the  advice  and  control  of  the 
Senate,  who  are  to  be  considered,  for  this  purpose^  in  the  light 
of  an  executive  council.     The  President  is  the  constitutional 

« 

organ  of  conununication  with  foreign  powers,  and  »the.  efficient 
agent  in  the  conclusion  of  treaties ;  but  the  consent  of  two  thirds 
of  the  senators  present  is  essential  to  give  validity  to  his  negotiar 
tions.  To  have  required  the  acquiescence  of  a  more  numerous 
body  would  have  been  productive  of  delay,  disorder,  imbecility, 
and,  probably,  in  the  end,  a  direct  breach  of  the  constitution. 
The  history  of  Holland  shows  the  danger  and  folly  of  placing 
too  much  limitation  on  the  exercise  of  the  treaty-making  power. 
By  the  fundamental  charter  of  the  United  Provinces,  peace 
could  not  be  made  without  the  unanimous  consent  of  the  prov- 
inces ;  and  yet,  without  multiplying  instances,  it  is  sufficient  to 
observe,  that  the  immensely  important  and  fundamental  treaty 
of  Munster,  in  1648,  was  made  when  Zealand  was  opposed  to 
it ;  and  the  peace  of  1661,  when  Utrecht  was  opposed.  So  feeble 
are  mere  limitations  upon  paper, — mere  parchment  barriers,  when 
standing  in  opposition  to  the  strong  force  of  public  exigency. 

The  Senate  of  the  United  States  is  a  body  of  men  mosl  wisely 
selected  for  the  deposit  of  this  power.     They  are  easily  assemr 
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bled,  are  governed  by  steady,  systematic  *  yiews,  feel  a  due  *  286 
sense  of  national  character,  and  can  act  with  promptitude 
and  firmness. 

The  question  whether  a  treaty,  constitutionally  made,  was 
obligatory  upon  Congress,  equally  as  any  other  national  engage- 
ment would  be,  if  fairly  made  by  the  competent  authority,  or 
whether  Congress  had  any  discretionary  power  to  carry  into  efiect 
a  treaty  requiring  the  appropriation  of  money,  or  other  aet  to  be 
done  on  their  part,  or  to  reftise  it  their  sanction,  was  greatly  dis- 
cussed in  Congress  in  the  year  1796,  and  again  in  1816.  The 
House  of  Representatives,  at  the  former  period,  declared  by  reso- 
lution, that  when  a  treaty  depended  for  the  execution  of  any  of 
its  stipulations  on  an  act  of  Congress,  it  was  the  right  and  duty 
of  the  House  to  deliberate  on  the  expediency  or  inexpediency  of 
carrying  such  treaty  into  effect.  It  cannot  be  mentioned  at  this 
day,  without  equal  regret  and  astonishment,  that  such  a  resolu- 
tion passed  the  House  of  Kepresentatives  on  the  7th  of  April, 
1796.  But  it  was  a  naked  abstract  claim  of  right,  never  acted 
upon  ;  and  Congress  shortly  afterwards  passed  a  law  to  carry  into 
effect  the  very  treaty  with  Great  Britain,  which  gave  rise  to  that 
resolution.  President  Washington,  in  his  message  to  the  House 
of  Representatives  of  the  80th  of  March,  1796,  explicitly  denied 
the  existencd  of  any  such  power  in  Congress ;  and  he  insisted 
that  every  treaty  duly  made  by  the  President  and  Senate,  and 
promulgated,  thenceforward  became  the  law  of  the  land. 

K  a  treaty  be  the  law  of  the  land,  it  is  as  much  obligatory  upon 
Congress  as  upon  any  other  branch  of  the  government,  or  upon 
the  people  at  large,  so  long  as  it  continues  in  force  and  unre- 
pealed. The  House  of  Representatives  are  not  above  the  law, 
and  they  have  no  dispensing  power.  They  have  a  right  to  make 
and  repeal  laws,  provided  the  Senate  and  President  concur ;  but 
without  such  concurrence,  a  law  in  the  shape  of  a  treaty  is  as 
binding  upon  them  as  if  it  were  in  the  shape  of  an  Act  of  Con- 
gress, or  of  an  article  of  the  constitution,  or  of  a  contract  made 
by  authority  of  law.  The  argument  in  favor  of  the  binding 
and  conclusive  efficacy  *  of  every  treaty  made  by  the  Presi-  *  287 
dent  and  Senate  is  so  dear  and  palpable,  that  it  has  proba- 
bly carried  very  general  conviction  throughout  the  community ; 
and  this  may  now  be  considered  as  the  decided  sense  of  public 
opinion.    This  was  the  sense  of  the  House  of  Representatives, 
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in  I8I69  and  the  Resolution  of  1796  vonld  not  now  be  re- 
peated, (a) 
The  President  is  the  efficient  power  in  the  appointment  of  the 
vnMmtH  officers  of  government.  He  is  to  nominate,  and,  with 
iMtt^**'torf-  ^^^  advice  and  consent  of  the  Senate,  to  appoint  ambas- 
fl«-  sadors,  or  public  ministers  and  consuls,  the  judges  of 

the  Supreme  Court,  and  all  other  officersi  whose  appointments  are 
not  otherwise  provided  for  in  the  constitution ;  but  Congress 
may  vest  the  appointment  of  inferior  officers  in  the  President 
alone,  in  the  coui*ts  of  law,  or  in  the  heads  of  departments,  {b)  ^ 
The  appointment  of  the  subordinate  officers  of  government 
concerned  in  the  administration  of  the  laws  belongs,  with  great 
propriety,  to  the  President,  who  is  bound  to  see  that  the  laws 
are  faithfully  executed,  and  who  is  generally  charged  with  the 
powers  and  responsibility  of  the  executive  department.  The  asso* 
elation  of  the  Senate  with  the  President,  in  the  exercise  of  this 
power  is  an  exception  to  the  general  delegation  of  executive  au* 
thority ;  and  if  he  were  not  expressly  invested  with  the  exclusive 
right  of  nomination  in  the  instances  before  us,  the  organization 
of  this  department  would  be  very  unskilM,  and  the  government 
degenerate  into  a  system  of  cabal,  favoritism,  and  intrigue.  But 
the  power  of  nomination  is,  for  all  the  useful  purposes  of  restraint, 
equivalent  to  the  power  of  appointment.  It  imposes  upon  the 
President  the  same  lively  sense  of  responsibility,  and  the  same 
indispensable  necessity  of  meeting  the  public  approbation  or  cen- 
sure. This,  indeed,  forms  the  ultimate  security  that  men  in 
public  stations  will  dismiss  interested  considerations,  and 
*  288    act  with  a  steady,  zealous,  and  *  tmdivided  regard  for  the 

(a)  The  treaty-making  power  is  necessarily  and  obvionsly  subordinate  to  the  funda- 
mental laws  and  constitution  of  the  state,  and  it  cannot  change  the  form  of  the 
goremment,  or  annihilate  its  constitutional  powers.  Story's  Comm.  on  the  Consti^ 
tution,  vol.  iii.  sec.  1502.  ^ 

(6)  Art  2,  sec.  2. 

1  When  the  concurrence  of  Congress  is  necessary  to  give  effect  to  a  treaty,  it  is  not 
the  law  of  the  land  until  that  concurrence  is  given.  The  treaty-making  power  cannot 
bind  or  control  the  power  of  the  legislature.  Turner  v.  Am.  Baptist  Miss.  Union,  5 
McLean,  344.  Congress  may  repeal  a  treaty  so  far  as  it  is  a  municipal  law,  if  it  affect 
subjects  which  arc  within  its  legislative  power.    Taylor  v.  Morton,  2  Curtis  C  C.  454. 

3  The  power  of  the  President  to  remove  a  territorial  judge  is  discussed  in  United 
States  V.  Outhrie,  17  How.  U.  8.  284. 
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public  wel&re.  The  advice  and  consent  of  the  Senate,  which 
are  requisite  to  render  the  nomination  effectual,  cannot  be  at- 
tended, in  the  nature  of  the  case,  with  very  mischieyous  effects. 
Having  no  agency  in  the  nomination,  nothing  but  simple  consent 
or  refusal,  the  spirit  of  personal  intrigue  and  personal  attachment 
must  be  pretty  much  extinguished,  from  a  want  of  means  to 
gratify  it.  On  the  other  hand,  the  advice  of  so  respectable  a 
body  of  men  will  add  still  further  inducements  to  a  coolly  re* 
fleeted  conduct  in  the  President,  and  will  be  at  all  times  a  check 
on  his  own  misinformation  or  error,  (a) 

The  remaining  duties  of  the  President  consist  in  giving  informar 
tion  to  Congress  of  the  state  of  the  Union,  and  in  reconunending 
to  their  consideration  such  measures  as  he  shall  judge  necessary 
or  expedient.  He  is  to  convene  both  houses  of  Congress,  or  either 
of  them,  on  extraordinary  occasions,  and  he  may  adjourn  them,  in 
case  of  disagreement.  He  is  to  fill  up  all  vacancies  that  may 
happen  during  the  recess  of  the  Senate,  by  granting  commis- 
sions, which  shall  expire  at  the  end  of  their  next  session,  {b)  He 
is  to  receive  ambassadors  and  other  public  nunisters,  to  commis- 
sion all  the  officers  of  the  United  States,  and  to  take  care  that  the 
laws  be  faithfdlly  executed,  (e) 

(a)  It  was  settled,  in  the  case  of  Marbaty  v.  Madison,  1  Cranch,  137,  tbat  when  a 
person  has  been  nominated  to  the  Senate  for  office,  by  the  President,  and  the  Presi- 
dent has  receiyed  the  advice  and  consent  of  the  Senate  to  the  appointment,  and  has 
signed  the  commission,  the  appointment  is  final  and  complete,  and  the  person  ap- 
pointed is  entitled  to  the  possession  of  the  commission,  and  to  hold  the  office  until 
constitationallj  removed.  The  principle  settled  in  that  case  was,  that  the  official  acts 
of  the  heads  of  the  execntive  department,  as  organs  of  the  President,  which  are  of  a 
political  natnre,  and  rest,  under  the  constitution  and  laws,  in  executive  discretion,  are 
not  within  judicial  cognizance.  But  when  duties  are  imposed  upon  such  heads, 
affecting  the  rights  of  individuals,  and  which  the  President  cannot  lawfully  forbid— 
as,  for  instance,  to  record  a  patent,  or  furnish  the  copy  of  a  record  —  the  person,  in 
that  case,  is  the  officer  of  the  law,  and  amenable  thereto  in  the  ordinary  course  of  ju? 
tice.    Ibid.  170, 171. 

(6)  In  the  official  opinion  given  by  Mr.  Wirt,  as  Attomey-Greneral  of  the  United 
States,  to  the  President,  in  October,  1823,  he  considered  that,  according  to  the  reason 
and  spirit  of  the  constitution,  the  President  has  the  rightful  power  to  supply  vacancies 
in  office  existing  when  the  appointment  is  made  during  the  recess  of  the  Senate, 
though  the  vacancy  did  htq^ten  before  the  a^Jo^u^n^ci't  of  the  Senate.  The  instances 
he  gives  of  the  necessity  of  such  a  construction  and  power,  are  those  in  which  it  was 
nearly  or  quite  impossible  to  have  sent  in  a  nomination  before  the  aiiyoumment  of  the 
Senate.    Opinions  of  the  Attorneys-General,  vol.  i.  476. 

(c)  Art.  2,  sec.  2,  S.  It  was  considered,  in  the  message  of  President  Jackson  to 
Congress,  of  the  21st  December,  1836,  in  relation  to  Texas,  to  be  an  unsettled  ({ues- 
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The  propriety  and  simplicity  of  these  duties  speak  for  them- 
eehres.  The  power  of  receiving  foreign  ministers  includes  in  it 
the  power  to  dismiss  them,  since  he  alone  is  the  organ  of  commu- 
nication with  them,  the  representative  of  the  people  in  all  diplo- 
matic negotiations,  and  accoimtable  to  the  community  not  only 
for  the  execution  of  the  law,  but  for  the  competent  qualifications 
and  conduct  of  foreign  agents. 

In  addition  to  all  the  precautions  which  have  been  mentioned 

Maj  be  to  prevcut  abusc  of  the  executive  trust  in  the  mode  of 
imp«eh«d.  the  President's  appointment,  his  term  of  office  and  the 
*  289  *  precise  and  definite  lunitations  imposed  upon  the  exercise 
of  his  powd:,  the  constitution  has  also  rendered  him  di- 
rectiy  amenable  by  law  for  mal-administration.  The  inviolability 
of  any  officer  of  government  is  incompatible  with  the  republican 
theory,  as  well  as  with  the  principles  of  retributive  justice.  The 
President,  Vice-President,  and  all  civil  officers  of  the  United 
States,  may  be  impeached  by  the  House  of  Representatives  for 
treason,  bribery,  and  other  high  crimes  and  misdemeanors,  and 
upon  conviction  by  the  Senate,  removed  from  office,  (a)  If,  then, 
neither  the  sense  of  duty,  the  force  of  public  opinion,  nor  the 
transitory  nature  of  the  seat,  are  sufficient  to  secure  a  faithful 
discharge  of  the  executive  trust,  but  the  President  will  use  the 
authority  of  his  station  to  violate  the  constitution  or  law  of  the 
land,  the  House  of  Bepresentatives  can  arrest  him  in  his  career, 
by  resorting  to  the  power  of  impeachment. 

I  have  now  finished  a  general  sxirvey  of  the  office  of  President 
of  the  United  States;  and,  considering  the  nature  and  extent  of 
the  powers  necessarily  incident  to  that  station,  it  was  difficult  to 
constitute  the  office  in  such  a  manner  as  to  render  it  equally  safe 
and  useful,  by  combining  in  the  structure  of  its  powers  a  due 
proportion  of  energy  and  responsibility.    The  first  is  necessary  to 


tion  to  whom,  under  the  gOTemment  of  the  United  SteteSy  strictly  belonged  the  power 
of  originally  recognizing  a  new  a&te.  It  was  either  neoessarily  invdlTed  in  some  of 
the  great  powers  given  to  Congress,  or  in  that  given  to  the  President  and  Senate,  to 
form  treaties  with  foreign  powers,  and  to  appoint  ambassadors  and  other  public  min* 
isters,  or  in  that  conferred  npon  the  President  to  reoeiTe  ministers  fimn  foreign  nations. 
It  was  admitted  to  be  most  expedient,  that  the  recognition  of  the  independence  of  a 
newly  assumed  state  should  be  left  to  the  decision  of  Congress,  and  especially  when 
the  exercise  of  the  power  would  probably  lead  to  war. 
(a)  Art  1,  sec.  2,  and  art.  2,  sec.  4.  * 
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mamtaiii  a  firm  administratioii  of  the  law ;  the  second  is  equally 
reqidsite,  to  preserve  inviolate  the  liberties  of  the  people.  The 
authors  of  the  constitution  appear  to  have  surveyed  the  two 
objects  with  profound  discernment,  and  to  have  organized  the 
executive  department  with  consummate  skill. 
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LECTURE  XIV. 


OF  THE  JUDICIARY  DEPARTMENT. 


As  the  judiciary  power  is  intrusted  with  the  administration  of 
justice,  it  interferes  more  visibly  and  uniformly  than  any  other 
part  of  government  with  all  the  interesting  concerns  of  social 
life.  Personal  security  and  private  property  rest  entirely  upon  the 
wisdom,  the  stability,  and  the  integrity  of  the  courts  of  justice^ 
In  the  survey  which  is  to  be  taken  of  the  judiciary  establishment 
of  the  United  States,  we  will  in  the  present  lecture  consider,  (1.) 
The  judges,  in  relation  to  their  appointment,  the  tenure  of  their 
office,  and  their  support  and  responsibility;  (2.)  The  structure, 
powers,  and  officers  of  the  several  courts. 

I.  The  constitution  (a)  declares  that  "  the  judicial  power  of 
the  United  States  shall  be  vested  in  one  Supreme  Court,  and 
in  such  inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish."  In  this  respect  it  is  mandatory  upon  the 
legislature  to  establish  courts  of  justice  commensurate  with  the 
judicial  power  of  the  Union.  Congress  have  no  discretion  in 
the  case.  (6)  They  were  bound  to  vest  the  whole  judicial  power, 
in  an  original  or  appellate  form,  in  the  courts  mentioned  and 
contemplated  in  the  constitution,  and  to  provide  courts  inferior 
to  the  Supreme  Court,  in  which  the  judicial  power,  unabsorbed 
by  the  Supreme  Court,  might  be  placed.  The  judicial  power  of 
the  United  States  is,  in  point  of  origin  and  tide,  equal 
*291  *with  the  other  powers  of  the  government,  and  is  as 
exclusively  vested  in  the  courts  created  by  or  in  pursu- 
ance of  the  constitution,  as  the  legislative  power  is  vested  in 
Congress,  or  the  executive  power  in  the  President,  (a)  The 
President  is  to  nominate,  and,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  appoint  "  judges  of  the  Supreme  Court, 
and  all  other  officers  whose  appointments  are  not  therein  other- 
wise provided  for,  and  which  shall  be  established  by  law.    But 

Congress  may,  by  law,  vest  the  appointment  of   such  inferior 

—  ■  ■         ■—    ■■ >  .  . 

(a)  Art  S,  Mc.  1.  (6)  Martin  v.  Hunter,  I  Wheaton,  3SS-387. 

(a)  Story's  Comm.  yoL  iii.  pp.  449-456. 
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officers  as  they  think  proper  in  the  President  alone,  in  the  courts 
of  law,  or  in  the  heads  of  departments."  (b)  It  has  never  been 
judicially  settled,  but  it  has  been  very  authoritatively  and  very 
wisely  settled  by  the  uniform  practice  of  the  government,  that 
the  judges  of  the  District  Courts  are  not  inferior  officer^,  whose 
appointments  might  be  withdrawn  by  law  from  the  President  and 
Senate,  and  placed  in  other  hands. 

The  advantages  of  the  mode  of  appointment  of  public  officers 
by  the  President  and  Senate  have  been  already  consid-  juuoiat  tn- 
ered.  The  mode  is  peculiarly  fit  and  proper  in  respect  *«p«°*«»*- 
to  the  judiciary  department.  The  just  and  vigorous  investiga- 
tion and  pimishment  of  every  species  of  fraud  and  violence,  and 
the  exercise  of  the  power  compelling  every  man  to  the  punc- 
tual performance  of  his  contracts,  are  grave  duties,  not  of  the 
most  popular  character,  though  the  faithful  discharge  of  them 
wUl  certainly  command  the  calm  approbation  of  the  judicious 
observer.  The  fittest  men  would  probably  have  too  much  re- 
servedness  of  manners,  and  severity  of  morals,  to  secure  an  elec- 
tion resting  on  universal  suffrage.  Nor  can  the  mode  of  appoint- 
ment by  a  large  deliberative  assembly  be  entitled  to  unqualified 
approbation.  There  are  too  many  occasions,  and  too  much  temp- 
tation for  intrigue,  party  prejudice,  and  local  interest,  to  permit 
such  a  body  of  men  to  act,  in  respect  to  such  appointments,  with 
a  sufficiently  single  and  steady  regard  for  the  general 
welfare.  *In  ancient  Rome,  the  praetor  was  annually  *292 
chosen  by  the  people,  but  it  was  in  the  comitia  by  centu- 
ries, and  the  choice  was  confined  to  persons  belonging  to  the 
patrician  order,  until  the  close  of  the  fourth  century  of  the  city, 
when  the  office  was  rendered  accessible  to  the  plebeians ;  and  when 
they  became  licentious,  says  Montesquieu,  (a)  the  office  became 
corrupt.  The  popular  elections  did  very  well,  as  he  observes,  so 
long  as  the  people  were  free,  and  magnanimous,  and  virtuous,  and 
the  public  was  without  corruption.  But  all  plans  of  government 
wliich  suppose  the  people  will  always  act  with  wisdom  and  in- 
tegrity are  plainly  Utopian,  and  contrary  to  uniform  experience. 
Government  must  be  framed  for  man  as  he  is,  and  not  for  man  as 
he  would  be  if  he  were  free  from  vice.  Without  referring  to  those 
cases  in  our  own  country,  where  judges  have  been  annually 


(h)  Const  art  2,  see  2.  (a)  Esprit  des  Lois,  liv.  yiii.  c.  12. 

26* 
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elected  by  a  popular  assembly,  we  may  take  the  le^  inyidious 
case  of  Sweden.  During  the  diets  which  preceded  the  revolution 
of  1772,  the  states  of  the  kingdom  sometimes  appointed  commis- 
sioners to  acf  as  judges.  The  strongest  party,  says  Catteau,  (b) 
prevailed  in  the  trials  that  came  before  them,  and  persons  con- 
demned by  one  tribunal  were  acquitted  by  another. 

By  the  constitution  of  the  United  States,  (e)  ^'  the  judges,  both 
of  the  Supreme  and  inferior  courts,  are  to  hold  their  offices 
during  good  behavior ;  and  they  are,  at  stated  times,  to  receive 
for  their  services  a  compensation  which  shall  not  be  diminished 
during  their  continuance  in  office."  The  tenure  of  die  office, 
by  rendering  the  judges  independent  both  of  the  government 
and  people,  is  admirably  fitted  to  produce  the  free  exercise  of 
judgment  in  the  discharge  of  their  trust.  This  principle,  which 
has  been  the  subject  of  so  much  deserved  eulogy,  was  derived 
from  the  English  constitution,  {d)  The  English  judges 
*  298  anciently  held  their  seats  *  at  the  pleasure  of  the  king, 
and  so  does  the  lord  chancellor  to  this  day.  It  is  easy 
to  perceive  what  a  dangerous  influence  this  must  have  given  to 
the  king  in  the  administration  of  justice,  in  cases  where  the 
claims  or  pretensions  of  the  crown  were  brought  to  bear  upon 
the  rights  of  a  private  individual.  But,  in  the  time  of  Lord 
Coke,  (a)  the  barons  of  the  exchequer  were  created  during  good 
behavior,  and  so  ran  the  commissions  of  the  conunon-law  judges 
at  the  restoration  of  Charles  11.  (b)    It  was  still,  however,  at  the 

(6)  View  of  Sweden,  c.  8. 

(c)  Art  3,  sec.  1. 

(d)  The  high  jndicial  officer  in  the  ancient  kingdom  of  Aragon,  called  the  Justicia, 
and  appointed  by  the  king,  haTing  repeatedly  and  boldly  protected  private  indiTiduals 
from  the  persecations  of  the  crown,  was,  in  more  than  one  instance,  removed  from 
office  at  the  instance  of  the  king.  To  guard  against  the  like  prostration  of  the  inde- 
pendent discharge  of  duty,  it  was  provided,  by  a  statute  of  Alfonso  Y.,  in  1442,  that 
the  justice  should  continue  in  office  during  life,  removabU  cnly  en  efficient  couae  bjf  Ihe 
king  and  the  cortei  untied,  Presoott's  Hist,  of  Ferdinand  and  Isabella,  vol  i.  Int.  p. 
108.  This  was  the  most  ancient  precedent  in  favor  of  the  establishment  of  an  inde- 
pendent judiciary,  and  it  did  great  credit  to  the  wisdom  and  spirit  of  the  free  states  of 
Aragon. 

(a)  4  Inst  117. 

(&)  1  Sid.  2.  Charles  I.,  in  his  message  to  Parliament,  July  5th,  1641,  informing 
them  of  having  signed  the  bill  for  abolishing  the  high  commission  court  and  the  star 
chainber,  added,  also,  that  he  had  granted  that  the  judges  should  thereafter  hold  their 
places  quamdiu  te  bene  gesterinl,  Hume,  in  his  History  of  England,  vol.  vi.  423,  says, 
that  this  grant  of  the  judges'  patents  during  good  behavior  was  made  at  the  request 
of  the  Parliament 
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pleasure  of  the  crown  to  prescribe  the  form  of  the  commission, 
imtil  the  Act  of  Settlement  of  12  and:  18  Wm.  III.  c.  2,  which 
was  in  the  nature  of  a  fundamental  charter,  imposing  further 
limitations  upon  the  crown,  and  adding  firesh  securities  to  the 
Protestant  succession,  and  the  rights  and  liberties  of  the  subject. 
It  established  that  the  commissions  of  the  judges  bo  made  quamdiu 
96  bene  geaserinty  though  they  were  still  to  be  removable  upon  the 
address  of  both  houses  of  Parliament,  (c)  The  excellence  of  this 
provision  has  recommended  the  adoption  of  it  by  other  nations  of 
Europe.  It  was  incorporated  into  one  of  the  modem  reforms 
of  the  constitution  of  Sweden,  (d)  and  it  was  an  article  in  the 
French  constitution  of  1791,  and  in  the  French  constitution  of 
1795,  and  it  was  inserted  in  the  constitutional  charter  of  Louis 
XVin.  The  same  stable  tenure  of  the  judges  was  contained  in  a 
provision  in  the  Dutch  constitution  of  1814,  and  it  is  a  principle 
which  likewise  prevails  in  most  of  our  state  constitutions,  and,  in 
some  of  them,  under  modifications  more  or  less  extensive  and 
injurious. 

In  monarchical  governments,  the  independence  of  the 
*  judiciary  is  essential  to  guard  the  rights  of  the  subject  *294 
from  the  injustice  of  the  crown;  but  in  republics  it  is 
equally  salutary,  in  protecting  the  constitution  and  laws  from  the 
encroachments  and  the  tyranny  of  faction.  Laws,  however  whole- 
some or  necessary,  are  frequently  the  object  of  temporary  aver- 
sion, and  sometimes  of  popular  resistance.  It  is  requisite  Uiat  the 
courts  of  justice  should  be  able,  at  all  times,  to  present  a  deter- 
mined countenance  against  all  licentious  acts ;  and  to  deal  im- 
partially and  truly,  according  to  law,  between  suitors  of  every 
description,  whether  the  cause,  the  question,  or  the  party  be 
popular  or  unpopular.  To  give  them  the  courage  and  the  firm- 
ness to  do  it,  the  judges  ought  to  be  confident  of  the  security  of 
their  salaries  and  station.  Nor  is  an  independent  judiciary  less 
useful  as  a  check  upon  the  legislative  power,  which  is  sometimes 
disposed,  from  the  force  of  party,  or  the  temptations  of  interest,  to 
make  a  sacrifice  of  constitutional  rights;  and  it  is  a  wise  and 


(c)  The  English  judges,  notwithstanding  the  form  of  their  commissions,  continued 
to  consider  that  the  demise  of  the  crown  vacated  their  seats.  But  this  imperfection. 
If  one  really  existed,  was  removed  hy  the  statute  of  1  Geo.  IQ.  enacted  at  tho  recom- 
mendation of  the  king. 

(d)  Catteau's  View  of  Sweden,  c.  5. 
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necessary  principle  of  our  goyemment,  as  will  be  shown  hereafter 
in  the  course  of  these  lectures,  that  legislative  acts  are  subject  to 
the  severe  scrutiny  and  impartial  interpretation  of  the  courts  of 
justice,  who  are  bound  to  regard  the  constitution  as  the  para- 
mount law,  and  the  highest  evidence  of  the  will  of  the  people,  (a) 
The  provision  for  the  permanent  support  of  the  judges  is  well 
calculated,  in  addition  to  the  tenure  of  their  office,  to  give  them 
the  requisite  independence.  It  tends,  also^  to  secure  a  succession 
of  learned  men  on  the  bench,  who,  in  consequence  of  a  certain 
undiminished  support,  are  enabled  and  induced  to  quit  the  lucrar 
tive  pursuits  of  private  business  for  the  duties  of  that  important 
station.  The  constitution  of  the  United  States,  on  this  subject, 
was  an  improvement  upon  all  our  previously  existing  constitutions. 
By  the  English  Act  of  Settlement  of  12  and  13  William  III.,  it  was 
declared  that  the  salaries  of  the  judges  should  be  ascertained  and 
established;  but  by  the  statute  of  1  Geo.  III.,  the  salaries  of  the 
judges  were  absolutely  secured  to  them  during  the  continuance  of 
their  commissions.  The  constitution  of  Massachusetts  followed  the 
declaration  in  the  English  statute  of  William,  and  provided  that 

permanent  and  honorable  salaries  should  be  established  by 
*  295   law  for  the  judges  ;  but  *  this  was  not  sufficiently  precise 

and  definite  to  guard  against  all  evasion ;  and  the  more 
certain  provision  in  the  constitution  of  the  United  States  has  been 
wisely  followed,  in  the  subsequent  constitutions  of  most  of  the 
individual  states.  In  Pennsylvania,  the  judges  of  the  Supreme 
Court,  and  the  president  judges  of  the  courts  of  common  pleas, 
by  the  constitution  of  that  state,  are  to  receive,  at  stated  times,  an 
adequate  compensation  fbr  their  services,  '^  to  be  fixed  by  law,  and 
not  to  be  diminished  during  their  continuance  in  office."  The 
legislature,  by  act,  in  1848,  repealed  the  act  of  1839,  which  had 
increased  the  salaries  of  the  judges ;  and  they  also,  by  act  of  1841, 
assessed  upon  the  salaries  of  the  judges  a  tax  of  two  per  cent, 
which  the  state  treasurer  retained.  The  invalidity  of  the  statutes 
reducing  the  salaries  and  assessing  a  tax  thereon,  was  afterwards 
adjudged  as  being  unconstitutional,  and  a  peremptory  mandamus 

(a)  The  protection  of  law  and  liberty  from  the  encroachments  of  the  sovereign  was 
•a  avowed  purpose  of  the  institation  of  the  Justida  in  the  Aragonese  constitutioa, 
ne  quid  auiem  damni  detrimentive  leges  oitf  libertate$  nottra  patianiur,  judex  qiddam  medum 
adesto  ad  quern  a  rege  provooare,  n  ctUquem  Iceaerit,  injurioique  etroere  n  quas  finan  reipyb. 
intulerii,  jus  faaqua  esto.  Blancas,  Commentarii,  p.  26,  cited  in  1  Prescott'fl  Ferdinand 
•ad  Isabella,  Int.  p.  107,  n.  59. 
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was  awarded  to  the  state  treasurer  to  pay  the  salary  so  retained, 
free  of  the  reduction  and  of  the  taxation.  .Commonwealth  tx  relat. 
Hepburn  v.  Mann^  5  Watts  &  Serg.  403.  The  authority  of  the 
constitutional  provision,  and  the  void  nature  of  the  statutes,  were 
illustrated  and  enforced  in  the  opinion  of  the  Supreme  Court,  as 
given  by  Mr.  Justice  Rogers.  But  the  decision  of  the  court  has 
been  questioned,  on  the  ground  that  the  increased  salary  was  sub- 
ject to  legislative  control,  under  the  restriction,  however,  that  the 
allowance  was  not  to  be  lessened  in  respect  to  the  judges,  or  any 
of  them,  below  that  point  at  which  it  stood  when  they  respectively 
came  into  office.  This  last  construction  is  supported  by  The 
Federalist,  No.  79,  and  by  Mr.  Justice  Story  in  his  Commentaries, 
in  the  remarks  on  a  similar  constitutional  provision  imder  the 
United  States.  The  constitution  of  New  York,  as  amended  in 
1821,  is  an  exception  to  this  remark,  and  it  left  the  judiciary 
department  in  a  more  dependent  condition,  and  under  greater 
disabilities,  than  it  found  it,  and  greater  than  in  any  of  those 
states  in  the  Union,  or  in  any  of  those  governments  in  Europe, 
whose  constitutions  had  been  recently  reformed,  (a) 

(a)  By  the  oonstitutionB  of  Massachusetts,  Delaware,  Maryland,  Virginia,  Kentucky, 
North  Carolina,  South  Carolina,  Florida,  Missouri,  and  Blinois,  the  judges  of  the  Su- 
preme Courts  hold  their  offices  during  good  behavior.  This  was  the  case  in  Pennsyl- 
Tania  under  the  constitution  of  1790;  but  by  the  amended  constitution  of  1838,  the 
tenure  of  the  judges,  as  to  the  term,  was  reduced ;  that  of  the  judges  of  the  Supreme 
Court  to  fifteen  years,  and  of  the  president  judges  to  ten  years,  and  of  the  associate 
judges  to  fire  years.  This  was  also  the  case  in  Louisiana,  until  the  new  constitution 
of  that  state,  in  1845,  which  reduced  the  term  of  office  to  eight  years.  In  the  states  of 
Maine,  New  Hampshire,  and  Connecticut,  they  hold  during  good  behayior,  or  until 
seventy  years  of  age,  and  in  Missouri  until  sixty-five,  and  in  New  York,  until  lately, 
until  sixty  years  of  age.  In  Tennessee  the  judges  of  the  Supreme  Court  hold  their 
offices  for  twelve  years,  and  of  the  inferior  courts  for  eight  years.  In  Arkansas  the 
judges  of  the  Supreme  Court  hold  their  offices  for  eight  years,  and  the  judges  of  the 
Circuit  Courts  for  four  years ;  in  the  states  of  New  Jersey,  Ohio,  Michigan,  and  Indi- 
ana, they  hold  for  the  term  of  seven  years ;  in  Alabama,  Mississippi,  and  Texas,  six 
years ;  and  in  Iowa  for  four  years.  In  Vermont  and  Rhode  Island  they  are  annually 
elected.  In  Georgia  the  judges  of  the  Supreme  Court  for  the  Correction  of  Errors  are 
to  be  elected  for  a  term  of  years,  to  be  prescribed  by  law,  and  the  judges  of  the  Supe- 
rior Court  for  the  term  of  four  years.  The  judges  of  the  Supreme  Court  consist  of 
three,  and  by  statute  are  elected  for  six  years.  The  new  constitution  of  Rhode  Island, 
which  was  adopted  in  1842,  and  went  into  operation  in  May,  1843,  improved  the  ten- 
ure of  the  official  office,  by  declaring  that  the  judges  of  the  Supreme  Court  should  be 
elected  by  the  legislature,  and  hold  their  offices  respectively  until  the  place  of  the  judge 
be  dedared  vacant  by  a  resolution  of  the  legislature  passed  by  a  minority  of  all  the 
members  elected  to  each  house,  at  the  annual  session  for  the  election  of  public  officers. 
By  the  ordinance  of  Congress  of  July,  1787,  for  the  government  of  tiie  Northwest 
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But  though  the  constitution  of  the  United  States  has  rendered 
the  courts  of  justice  independent  of  undue  influence  from  tiie 

Territory,  the  commifsions  of  the  judges  were  to  oontinne  in  force  during  good  behar- 
for.  But  the  subsequent  constitutions  of  Ohio  and  Indiana  cut  down  th»t  permanent 
tenure  to  one  for  seven  years.  The  constitution  of  Alabama,  in  1819,  establitihed  the 
judicial  tenure  to  be  during  good  behavior;  but  the  constitution  has  been  sinoo 
specially  altered  in  that  particular,  so  as  to  change  the  tenure  to  the  term  of  six  yean. 
And  by  the  first  constitution  of  the  State  of  Mississippi,  in  1807,  the  judges  held  their 
offices  during  good  behavior,  or  until  sixty-five  years  of  age,  and  were  appointed  by 
the  joint  vote  of  the  two  houses  of  the  legislature,  given  viva  voce^  and  recorded.  Bat 
by  the  constitution,  as  amended  and  reordained  in  1833,  eveiy  officer  in  the  government, 
legislative,  executive,  and  judicial,  is  elected  by  the  universal  suffrage  of  the  people ; 
that  is,  by  every  iree  white  male  citizen  of  twenty-one  years  of  age,  who  has  resided 
within  the  state  for  one  year  preceding,  and  for  the  last  four  months  within  the  county, 
city,  or  town  in  which  he  ofiers  to  vote.  The  judges  of  thie  Supreme  Court  of  Enron 
and  Appeals  are  thus  chosen  by  districts  for  six  yean.  The  chancellor  is  elected  for 
six  yean  by  the  electon  of  the  whole  state.  The  judges  of  the  Circuit  Courts  an 
elected  in  districts  for  four  yean.  The  judges  of  probates  and  clerks  of  courts  aP9 
elected  for  two  yean,  &c.  This  was  carrying  the  democratic  principle  beyond  all 
precedent  theretofore  in  this  countiy.  In  all  the  other  states  of  the  Union  (at  least 
until  very  recently)  the  judges  of  the  higher  courts  of  law  and  equity  received  their 
appointments  either  from  the  governor  and  council,  or  governor  and  senate  —  as  hi 
Maine,  Massachusetts,  New  Hampshire,  New  York,  New  Jersey,  Maryland,  Kentucky, 
Indiana,  Louisiana,  Missouri,  and  Blichigan — or  from  the  governor  alone — as  in  Penn- 
sylvania  and  Delaware — or  fiom  the  l^^lature — as  in  Vermont,  Rhode  Island,  Con- 
necticut, Viiginia,  North  and  South  Carolina,  Georgia,  Florida,  Tennessee,  Ohio, 
Illinois,  Iowa,  Alabama,  and  Arkansas.  In  Indiana  there  is  a  peculiar  qnalificatiou 
in  the  judicial  appointments ;  for  the  Supreme  Court  is  appointed  by  the  governor 
and  Senate,  the  presidents  of  the  Circuit  Courts  by  the  legislature,  and  the  associate 
circuit  judges  art  elected  hy  the  people.  By  the  revised  oonstitntion  of  New  York  of 
1846,  a  momentous  revolution  was  effected  in  the  mode  of  appointment,  organiiation, 
and  tenure  of  the  judicial  department,  as  well  as  in  the  appointment  of  officen  gener- 
ally. It  Was  ordained  that  there  should  be  a  Cawrt  of  Appeals,  composed  of  eight 
judges,  of  whom  four,  to  be  elected  by  the  electon  of  the  state,  for  eight  yean,  and 
four  selected  from  the  class  of  justices  of  the  Supreme  Court  having  the  shortest  time 
to  servo ;  and  the  judges  were  to  be  so  classified,  that  one  should  be  elected  eveiy  sec- 
ond year.  There  was  to  be  a  Supreme  Court,  having  general  jurisdiction  in  law  and 
equity.  The  state  was  to  be  divided  into  eight  judicial  districts,  and  to  have  Jour  jus- 
tices of  the  Supreme  Court  in  each  district,  and  to  be  so  classified,  that  one  of  the  justices 
of  each  district  shall  go  out  of  office  at  the  end  of  every  two  yean ;  and  afler  the  ex- 
piration of  their  terms  under  such  classification,  the  term  of  their  office  shall  be  eight 
yean.  One  or  more  of  the  judges  of  the  Supreme  Court,  who  is  not  a  judge  of  the 
Court  of  Appeals,  to  be  duly  designated  to  preside  at  the  general  terms  of  the  said 
courts  to  be  held  in  the  several  districts,  and  any  three  or  more  of  the  justices  (the 
presiding  judge  so  designated  to  be  one)  to  hold  such  general  terms.  Any  one  or 
more  of  them  may  hold  special  torms  and  Circuit  Courts,  and  preside  in  courts  of  Ojfsr 
and  Terminer  in  any  county.  The  judges  of  the  Court  of  Appeals  and  justices  of  the 
Supreme  Court  are  to  have  a  compensation  for  their  services,  not  to  be  increased  or 
diminished  during  their  continuance  in  office.  They  are  not  to  hold  any  other  office 
or  public  trust,  nor  exercise  any  power  of  appointment  to  public  office.    The  justioet 
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other  departments,  it  has  made  them  amenable  for  any  corrupt 
Tiolation  of  their  trust.     The  House  of  Representatives,  as  we 

of  the  Supreme  Court  and  judges  of  the  Court  of  Appeals  may  be  removed  by  con- 
current resolutions  of  two  thirds  of  all  the  members  elected  to  the  assembly,  and  a 
majority  of  all  the  members  elected  to  the  senate.  All  other  judicial  officers  and  jus- 
tices of  the  peace  may  bo  removed  by  the  senate,  on  the  recommendation  of  the 
goyemor.  The  judges  of  the  Court  of  Appeals  to  be  elected  by  the  electors  of  the 
state,  and  the  justices  of  the  Supreme  Court  by  the  electors  of  the  several  judicial 
districts.  One  county  Judge  to  be  elected  in  each  of  the  counties  of  the  state,  except 
the  city  of  New  York,  to  hold  his  office  for  four  years,  and  to  hold  the  County  Court, 
and  perform  the  duties  of  surrogate.  The  County  Court  to  have  no  original  civil 
jurisdiction,  except  in  special'  prescribed  cases.  But  the  county  judge  and  two  justices 
of  the  peace  to  hold  Courts  of  Sessions  with  criminal  jurisdiction  ;  and  he  is  to  receive 
an  annual  salary,  to  be  fixed  by  the  board  of  supervisors,  and  to  be  neither  increased 
nor  diminished  during  his  continuance  in  office.  Justices  of  the  peace,  for  services  in 
Courts  of  Sessions,  to  be  paid  a  per  diem  allowance  out  of  the  county  treasury.  The 
legislature  may  provide  for  the  election  of  a  surrogate  in  counties  where  the  popula- 
tion exceeds  40,000 ;  and  they  may  confer  equity  jurisdiction,  in  special  cases,  upon 
the  county  judge,  and  establish  inferior  local  courts,  of  civil  and  criminal  jurisdiction, 
in  cities.  Justices  of  the  peace  are  to  be  elected  in  each  town  at  their  annual  town 
meeting,  whose  term  of  office  is  to  be  four  years,  and  they  may  be  removed  in  a  due 
manner  by  the  county,  city,  or  state  courts,  as  prescribed.  The  clerk  of  the  Court  oi 
Appeals  is  to  be  er  officio  clerk  of  the  Supreme  Court,  and  to  be  chosen  by  the  electors 
of  the  state,  and  to  hold  his  office  for  three  years,  and  to  be  paid  out  of  the  public 
treasury.  No  judicial  officer,  except  justices  of  the  peace,  shall  receive  any  fees  or 
perquisites  of  office. 

This  is  the  substance  of  the  new  judicial  system,  under  the  revised  constitution  of 
New  York,  and  its  very  democratic  character  pervades  the  whole  instrument.  The 
eentral  appointing  power,  with  the  extensive  patronage  which,  under  the  prior  con- 
stitutions of  1777  and  1821,  existed  hi  the  governor  and  senate,  is  broken  up  and 
difiFustd  through  every  part  of  the  body  politic.  All  offices  of  any  moment  now  rest 
on  popular  election.  Besides  the  judicial  officers  already  mentioned,  the  secretary  of 
state,  comptroller,  treasurer,  attorney-general,  a  state  engineer  and  surveyor,  the  canal 
commissioners,  the  inspectors  of  state  prisons,  the  clerk  of  the  Court  of  Appeals, 
sheriffs,  clerks  of  counties,  the  register  and  clerk  of  the  city  of  New  York,  district 
attorneys,  and  generally  all  local  officers,  are  to  be  chosen  by  popular  election. 

The  revised  constitution  of  New  York  of  1846  is  more  democratic  than  any  of  the 
state  constitutions  in  the  Union,  and  it  contains  more  specific  restrictions  and  limita- 
tions on  the  exercise  of  legislative  power  than  are  anywhere  to  be  met  with.  The 
convention  seem  to  have  most  anxiously  guarded  against  the  influences  of  selfishness. 
intrigue,  &voritism,  and  corruption,  which  have  been  supposed  to  have  heretofore 
affected  the  action  of  the  legislative  department.  All  depends  now  upon  the  discfeet 
exercise  of  the  right  of  suffrage ;  and  as  the  convention,  in  their  circular  address, 
truly  observed,  **  the  happiness  and  progress  of  the  people  of  this  state  will,  under 
€k>d,  be  in  their  own  hands."  Perhaps  the  most  unwise  feature  in  the  revised  consti- 
tution is  the  election,  by  universal  suffrage,  and  for  comparatively  short  periods,  of  all 
judicial  officers.  The  convention  have  disregarded,  in  this  respect,  the  lessons  taught 
by  the  former  constitutions  of  1777  and  1821,  as  well  as  the  wisdom  of  the  constitu- 
tion of  the  United  States.  The  organization  of  the  judicial  department  is  not  so 
essential  as  the  supply  of  intelligent,  learned,  and  honest  judges  to  administer  the 
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have  already  seen,  is  invested  with  the  power  of  impeachment, 
and  the  judges  may,  by  that  process,  be  held  to  answer  before  the 
Senate,  and,  if  convicted,  they  may  be  removed  from  office. 

n.  The  federal  judiciary  being  thus  established  on  principles 
£ztentoftiM^h^<^^  arc  csscutial  to  maintain  that  department  in  a 
judicw  power,  proper  state  of  independence,  and  to  secure  the  pure 
and  vigorous  administration  of  the  law,  the  constitution  proceeded 
to  designate,  with  comprehensive  precision,  the  objects  of  its  juris- 
diction. The  judicial  power  extends  (()  to  aU  cases  in  law  and 
equity  arising  under  the  constitution,  the  laws,  and  treaties  of  the 
Union  ;  to  all  cases  affecting  ambassadors,  other  public  minbters, 
and  consuls  ;  to  all  cases  of  admiralty  and  maritime  jurisdiction  ; 
to  controversies  to  which  the  United  States  shall  be  a  party ;  to 
controversies  between  two  or  more  states ;  to  controversies  between 
a  state,  when  plaintiff,  and  citizens  of  another  state,'  or  foreign 

laws.  The  danger  to  be  apprehended,  as  all  past  history  teaches  ns,  in  gOYcmments 
resting  in  all  their  parts  on  universal  sofirage,  is  the  spirit  of  faction,  and  the  influence 
of  actiye,  ambitious,  reckless,  and  unprincipled  demagogues,  combining,  controlling, 
and  abusing  the  popular  voice  for  their  own  selfish  purposes.  Much  more  grievous 
would  be  such  results  when  applied  to  the  election  of  judges,  for  that  would  tend 
to  break  down  and  destroy  the  independence  and  integrity  of  the  administration  of 
justice. 

The  constitutional  provision  for  making  judges  elective  for  short  periods,  by  uni- 
versal sufihige,  is  contagious,  and  every  new  constitutional  reform  or  establishment 
tends  that  way.  In  the  constitution  of  Wisconsin,  established  in  1846,  the  judges  of 
the  highest  courts  were  to  be  elected  for  five  years  only.^ 

In  respect  to  the  compensation  of  the  judges  of  the  Superior  Courts,  the  constitu- 
tions of  the  states  of  Maine,  Rhode  Island,  New  Jersey,  Pennsylvania,  Delaware,  Vir- 
ginia, Tennessee,  South  Carolina,  Georgia,  Florida,  Alabama,  Ohio,  Indiana,  Illinois, 
^Michigan,  Missouri,  Mississippi,  Arkansas,  and  Louisiana  either  establish  or  direct 
the  salaries  to  be  fixed  by  law,  and  that  they  shall  not  be  diminished  during  the  con- 
tinuance of  the  judges  in  office.  In  New  Hampshire,  North  Carolina,  and  Kentucky 
adequate  and  permanent,  or  fixed  salaries,  are  directed  to  be  provided  by  law.  In 
other  states  (and  New  Yt>rk  is  one  of  them)  the  compensation  of  the  judges,  and  the 
duration  of  it,  rest  entirely  in  legislative  discretion;  for  though  the  statute  (as  in 
New  York)  may  declare  that  the  judges  shall  have  a  specified  annual  salary,  the  stat- 
ute is  liable,  at  any  future  time,  to  legislative  repeal.^ 

(6)  Art.  8,  sec.  S.    Amendments  to  the  Constitution,  art.  11. 

1  By  the  constitution  of  Illinois,  ratified  in  184S,  the  judges  of  the  Supreme  Conn 
are  elected  for  a  term  of  nine  years,  and  the  subordinate  judges  for  a  shorter  term.  By 
the  new  constitutions  of  Kentucky,  Louisiana,  Ohio,  and  Iowa,  the  judiciary  is  now 
elective.  By  the  constitution  of  California,  the  judges  of  the  Supreme  Court  are 
elected  for  six  years,  and  in  Connecticut,  by  a  recent  change,  for  eight  years. 

'  But  the  legislature  cannot  increase  or  diminish  the  compensation  of  any  judge 
during  his  continuance  in  oflice.    Constitution  of  New  York,  art.  6,  sec.  7. 
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citizens  or  subjects ;  to  controversies  between  citizens  of  diiSerent 
states^  and  between  citizens  of  the  same  state,  claiming  landp 
imder  grants  of  different  states ;  and  between  a  state  or 
citizens  *  thereof,  and  foreign  states  ;  and  between  citizens  *  296 
and  foreigners.  The  propriety  and  fitness  of  these  judicial 
powers  seem  to  result,  as  a  necessary  consequence,  from  the  union 
of  these  states  in  one  national  government,  and  they  may  be  con- 
sidered as  requisite  to  its  existence.  The  judicial  power  in  every 
government  must  be  coextensive  with  the  power  of  legislation.  It 
follows,  as  a  consequence,  that  the  judicial  department  of  the 
United  States  is,  in  the  last  resort,  the  final  expositor  of  the  con- 
stitution as  to  all  questions  of  a  judicial  nature,  (a)  \  Were  there 
no  power  to  interpret,  pronounce,  and  execute  the  law,  the  govern- 
ment would  either  perish  through  its  own  imbecility,  as  was  the 
case  with  the  articles  of  confederation,  or  other  powers  must  be  as- 
sumed by  the  legislative  body,  to  the  destruction  of  liberty.  That 
the  interpretation  of  treaties,  and  the  cases  of  foreign  ministers 
and  maritime  matters,  are  properly  confided  to  the  federal  courts, 
appears  from  the  close  connection  those  cases  have  with  the  peace 
of  the  Union,  the  confusion  that  different  proceedings  in  the  sepa- 
rate states  would  tend  to  produce,  and  the  responsibility  which  the 
United  States  are  under  to  foreign  nations  for  the  conduct  of  all 
its  members.  The  other  cases  of  enumerated  jurisdiction  are 
evidently  of  national  concern,  and  they  constitute  one  of  the 
principal  motives  to  union,  and  one  of  the  principal  cases  of  its 
necessity,  wliich  was  the  insurance  of  the  domestic  tranquillity. 
The  want  of  a  federal  judiciary  to  embrace  these  important  sub- 
jects was  once  severely  felt  in  the  German  confederacy,  and 
disorder,  license,  and  desolation  reigned  in  that  unhappy  country, 
until  the  establishment  of  the  imperial  chamber  by  the  Emperor 
Maximilian,  near  the  close  of  the  fifteenth  century ;  and  that 
jurisdiction  was  afterwards  the  great  source  of  order  and  tran- 
quillity in  the  (Jermanic  body.  (6) 
The  judicial   power,  as  it  originally  stood,  extended  to  suits 


(a)  The  Federalist,  Nos.  33,  39,  80 ;  Story's  Commentaries  on  the  Constitution, 
vol.  i.  pp.  263,  360,  363,  notes ;  Marshall  Ch.  J.,  in  Cohens  v,  Virginia,  6  Whcaton, 
264,  8S4.  The  whole  question  is  fullj  examined,  and  all  the  contemporary  discus- 
sions in  relation  to  it  placed  in  a  striking  view,  in  1  Story's  Commentaries  on  the 
Constitntion,  pp.  344-383. 

(6)  Robertson's  Charles  V.  vol.  i.  pp.  183,  395,  397. 
TOL.  I.  27 
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prosecuted  agam%t  one  of  the  United  States  by  citizens  of  another 
state,  or  by  citizens  or  subjects  of  any  foreign  state;  but  the  states 
were  not  willing  to  submit  to  be  arraigned  as  defendants 
*297  before  the  federal  courts,  at  the  instance  *of  private  per- 
sons, be  the  cause  of  action  what  it  might.  The  decision  of 
the  Supreme  Court  of  the  United  States,  in  the  case  of  Chisholm 
V.  The  State  of  Georgia^  (a)  decided  in  1798,  in  which  it  was  ad- 
judged that  a  state  was  suable  by  citizens  of  another  state,  gave 
much  dissatisfaction,  and  the  legislature  of  Georgia  carried  their 
opposition  to  an  open  defiance  of  the  judicial  authority.  The 
inexpediency  of  the  power  appeared  so  great,  that  Congress,  in 
1794,  proposed  to  the  states  an  amendment  to  that  part  of  the 
constitution,  and  it  was  subsequently  amended  in  this  particular, 
imder  the  provision  in  the  fifth  article.  It  was  declared  by  the 
amendment,  (b)  that  the  judicial  power  of  the  United  States  should 
not  be  construed  to  extend  to  any  suit  in  law  or  equity,  com- 
menced or  prosecuted  against  one  of  the  United  States  by  citizens 
of  another  state,  or  by  citizens  or  subjects  of  any  foreign  state.  (<?) 
The  inhibition  applies  only  to  citizens  or  subjects,  and  does  not 
extend  to  suits  by  a  state,  or  by  foreign  states  or  powers.  ((2) 
They  retain  the  capacity  to  sue  a  state  as  it  was  originally  granted 
by  the  constitution ;  and  the  Supreme  Court  has  original  juris- 
diction in  the  case  of  suits  by  a  foreign  state  against  one  of  the 
members  of  the  Union,  (e) 

(a)  2  Dallas,  419. 

(6)  Amendments,  art  II. 

(c)  As  the  United  States  have  no  existence,  as  a  political  ideal  being,  except  nnder 
the  organization  of  the  constitution  and  laws  of  the  United  States,  it  is  assumed  as  a 
principle  flowing  from  the  sovereignty  of  the  United  States,  that  the  officers  of  the 
government  are  not  subject  to  suits  for  acts  in  the  regular  discharge  of  their  official 
duties.    Opinions  of  the  Attomeys-General,  (Gilpin's  edit.)  vol.  i.  457. 

{d)  The  Cherokee  Nation  ».  Georgia,  5  Peters  U.  S.  1 ;  New  Jersey  v.  New  York, 
n>id.  384.  A  mandamus  is  a  wit  within  the  meaning  of  the  constitution,  for  it  is  a  liti- 
gation of  a  right  in  a  court  of  justice,  seeking  a  decision.  Weston  i;.  City  Council  of 
Charleston,  2  Peters  U.  S.  449 ;  Holmes  v.  Jennison,  15  Id.  564. 

(e)  Blair  J.,  and  Cushing  J.,  in  Chisholm  v.  State  of  Greorgia,  2  Dallas,  419.  That  a 
foreign  prince  or  state  may  sue  in  our  own  as  well  as  in  the  English  courts  of  law  and 
equity,  see  King  of  Spain  v.  Oliver,  1  Peters  C.  C.  276 ;  The  Colombian  Government 
V.  Rothschild,  1  Sim.  104  ;i  King  of  Spain  v.  Machado,  4  Russ.  238;  1  Dow,  P.  C. 

^  In  this  case  a  demurrer  to  the  bill  was  allowed,  on  the  ground  that  a  foreign  stato 
cannot  bring  a  suit  in  chancery,  in  its  own  name,  but  must  sue  in  the  name  of  somo 
public  officer.  But  in  the  case  of  the  Republic  of  Mexico  v,  De  Arangoiz,  (5  Duer  N.  Y. 
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WiUi  tbes6  general  remarks  on  the  constitutional  principleo  of 
the  judiciary  department  and  the  objects  of  its  authority,  we 

N.  S.  165,  S.  C.  .No  direct  stiit  can  be  maintained  a^nst  the  United  States,  witfaont  the 
authoritj  of  an  act  of  Congress,  nor  can  any  direct  judgment  be  awarded  against  them 
for  costs.  Marshall  C.  J.,  in  Cohens  v.  Viiginia,  6  Wheaton,  411,  412 ;  United  States 
V.  Clarke,  8  Peters  U.  S.  444 ;  United  States  v,  Barney,  Dist  C.  Maryland,  3  Hall  L. 
J.  128;  United  States  v.  Wells,  2  Wash.  C.  C.  161 ;  Opinions  of  the  Attorneys-Gener- 
al, (Gilpin's  edit.)  vol.  ii.  967,  968.  But  if  an  action  be  brought  by  the  United  States 
to  recover  money  in  the  hands  of  a  party,  he  may,  by  way  of  defence,  set  up  any  legal 
or  equitable  claim  he  has  against  the  United  States,  and  need  not,  in  such  case,  be 
turned  round  to  an  application  to  Congress.  Act  of  Congress,  March  3d,  1797,  c.  74, 
sec.  3,  4.  United  States  v.  Wilkins,  6  Wheaton,  135, 143 ;  Walton  v.  United  States,  9 
Wheaton,  651 ;  United  States  o.  Macdaniel,  7  Peters  U.  S.  16 ;  United  States  v.  Ring- 
gold, 8  Peters  U.  S.  163 ;  United  States  v.  Clarke,  8  Ibid.  436 ;  United  States  v.  Kobe- 
son,  9  Peters  U.  S.  319 ;  Same  v,  Hawkins,  10  Peters  U.  S.  125 ;  Same  o.  Bank  of  the 
MetxopoUs,  15  Peters  U.  S.  377.  In  the  case  of  the  late  Bank  of  the  United  States, 
which  claimed  damages  by  way  of  setoff  on  a  protested  bill  drawn  by  the  United  States, 
the  Attorney-General,  in  an  elaborate  official  opinion,  held,  that  the  set-off  could  not 
be  allowed  in  a  suit  by  the  United  States  against  the  bank,  for  dividends  dne  tlio 
United  States  and  withheld.  Opinions  of  the  Attorneys-General,  Nov.  28th,  1834, 
vol.  iL  964,  982.  But  in  the  same  case  of  The  Bank  of  the  United  States  v.  The 
United  States,  in  2  How.  U.  S.  711,  the  United  States  sued  the  bank  for  dividends 
withheld ;  and  the  bank,  by  way  of  set-off,  claimed  15  per  cent  damages,  under  the  law 
of  Maryland,  (which  on  this  point  was  the  law  at  the  d^  of  Washington,)  on  a  piio- 
testod  bill  drawn  by  the  government  of  the  United  States  on  France,  and  taken  by  the 
bank  as  first  indorsee,  and  presented  at  Paris  for  payment,  and  protes'ted  for  non- 
payment, and  taken  up  by  a  banking-house  in  Paris,  supra  protest,  for  the  honor  of  the 
Bank  of  the  United  States,  which  was  the  first  indorser.  It  was  held,  by  a  majority  of 
the  court,  that  the  bank,  on  satisfying  the  banking-house  in  Paris,  became  the  lawful 
holder  of  the  bill,  and  as  such  holder  entitled  to  the  damages  by  way  of  setoff  against 
the  United  States  as  drawer,  in  like  manner  as  any  individual  holder  of  a  protested  bill 
would  be.  Mr.  Ch.  J.  Taney,  who,  when  attorney-general,  gave  a  brief  opinion  in  this 
case,  added  a  new  opinion  founded  on  the  special  circumstances  of  the  case,  against  the 
allowance  of  the  set-off,  denying  that  the  United  States  were  bound,  either  in  law  or 
equity  to  pay,  or  the  bank  entitled  to  daim,  the  contested  damages.  Independent  of 
anything  special  in  the  case,  the  general  doctrine  of  the  decision  was  sound  and  un- 
questionable. To  entitle  the  party  to  his  set-off,  his  claim  must  have  been  previously 
submitted  to  the  accounting  officers  of  the  treasury  and  been  disallowed,  or  he  must 
reasonably  account  for  the  omission.  See  sec.  3  and  4  of  the  act  aforesaid.  In  the  case 
£x  parte  Madrazzo,  7  Peters  U.  S.  627,  a  subject  of  the  King  of  Spain  filed  a  libel  in 
the  admiralty,  against  the  State  of  Cfeorgia,  alleging  that  the  state  was  in  possession  of 
moneys,  being  the  proceeds  of  certain  property  belonging  to  him,  and  daiming  a  right 
to  institute  a  suit  in  the  admiralty  for  the  same,  and  that  the  11th  amendment  to  the 
constitution  of  the  United  States  did  not  take  away  the  jurisdiction  of  the  courts  of  the 
United  States  in  suits  in  admiralty  against  a  state.    But  on  appeal  fh>m  the  decree  of 

639,)  it  was  held  that  the  House  of  Lords  had,  in  the  case  of  The  King  of  Spain  v, 
Hnttill,  (1  Dow  &  Clark,  164,)  repudiated  and  overruled  the  doctrine  laid  down  in  the 
case  of  The  Colombian  Government  c.  Rothschild,  and  that  the  Republic  of  Mexico 
might  sue  so  nomine. 
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proceed  to  a  particular  examination  of  the  several  courts  of  the 
United  States,  as  ordained  by  law. 

the  Circuit  Courts  sastaining  the  libel,  to  the  Supreme  Court  of  the.United  States,  it 
was  held,  that  the  proceeding  in  question  was  a  mere  personal  suit  against  a  state,  to 
recover  property  in  its  possession ;  and  that  a  private  person  could  not  commence  such 
a  suit ;  and  that  it  was  not  a  case  where  the  property  uxu  in  the  cuttody  of  a  court  of  admi- 
raUyf  or  brought  within  iU  jwixUetion,  and  in  possession  of  any  private  person.  The  juris- 
diction would  seem  to  have  been  impliedly  admitted  in  the  latter  case.  A  state  cannot 
be  sued  in  its  own  courts  without  its  consent  Michigan  State  Bank  9.  Hastings, 
Walker  Ch.  (Mich.)  9.  This  is  an  attribute  of  sovereignly  and  of  universal  law.^  But 
a  foreign  sovereign  may  voluntarily  become  a  party  to  a  suit  in  the  tribunals  of  another 
oountiy,  and  have  his  rights  asserted  and  enforced.*  And  it  was  declared  in  the  case 
of  The  Exchange,  7  Cranch,  116,  that  all  persons  and  property  within  the  territorial 
jurisdiction  of  any  sovereign  were  amenable  to  the  local  jurisdiction,  with  such  ex- 
ceptions  only  as  common  usage  and  public  policy  had  allowed.  The  result  is,  (1.) 
That  no  citizen  of  any  of  the  United  States,  or  subject  of  a  foreign  state,  can  sue  a 
state.  (2.)  That  a  foreign  state  may  sue  one  of  the  United  States  before  the  Supreme 
Court  of  the  United  States,  and  there  only.   (3.)  That  the  United  States  cannot  be  sued.* 

• 

*  The  Constitution  of  Arkansas  expressly  provides  that  suits  may  be  instituted 
against  the  state ;  these  provisions  are  to  be  liberally  construed.  State  r.  Curran,  7 
Engl.  321. 

'  In  the  Pennsylvania  Law  Journal,  Dec.  1847,  p.  97,  a  case  is  reported  which  oo- 
cuned  in  the  Civil  Tribunal  of  the  Seine.  A  Frenchman  attached  merchandise  of  the 
Pacha  of  Egypt  on  a  claim  made  under  a  contract  entered  into  with  an  agent  of  the 
Pacha ;  the  court  declared  that  it  had  no  jurisdiction  over  foreign  governments,  except 
in  the  case  of  immovable  property,  and  the  claim  was  on  a  contract  made  with  the 
Egyptian  government.  See,  also,  Munden  v.  Duke  of  Brunswick,  10  Ad.  &  £11.  N.  3- 
656.  No  English  court  has  jurisdiction  to  entertain  an  action  against  a  foreign  sover- 
eign for  anything  done,  or  omitted  to  be  done  by  him,  in  his  public  capacity  as  repre- 
sentative of  the  nation  of  which  he  is  the  head.  De  Haber  v.  Queen  of  Portugal,  7 
E.  L.  &  Eq.  340. 

*  Congress,  by  act  of  February  24th,  1855,  (Stat  at  Large,  vol.  z.  p.  612,)  estab- 
lished a  court  of  claims,  which  was  authorized  to  "  hear  and  determine  all  daima 
founded  upon  any  law  of  Congress,  or  upon  any  regulation  of  an  executive  department, 
or  upon  any  contract,  express  or  implied,  with  the  government  of  the  United  States, 
which  may  be  suggested  to  it  by  a  petition  filed  therein ;  and  also  all  claims  which  may 
be  referred  to  it  by  either  house  of  Congress."  But  the  judgments  of  the  court  were 
of  no  eflfect  until  confirmed  by  Congress.  And  even  if  the  court  decided  against  any 
claim,  Congress  might  overrule  tlieir  dedsion.  By  the  act  of  March  3d,  1863,  (12  Stat 
at  Lai^e,  765,)  the  court  was  remodelled  and  its  powers  enlaiged.  It  now  consists  of 
five  judges.  All  bills  and  petitions  for  the  satisfaction  of  private  claims  founded  on  a 
law  of  Congress,  a  regulation  of  any  department,  or  on  contract  express  or  implied 
with  the  government  presented  in  either  house  of  Congress,  are  to  be  put  to  the  court 
unless  other^vise  specially  ordered.  It  has  jurisdiction  of  all  set-ofii  and  counter  de- 
mands of  the  United  States  against  the  claimant,  and  may  give  judgment  for  the 
United  States  for  the  balance  due,  if  any.  Appeals  may  in  certain  cases  be  taken  to 
the  Supreme  Court  of  the  United  States.  Final  judgments  in  favor  of  a  claimant  are  to 
be  paid  out  of  the  treasury,  after  an  appropriation  shall  be  estimated  for  by  ^e  socre* 
tary.    A  decision  against  the  claimant  is  a  final  bar  to  any  further  demand. 
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*  (1.)  The  Supreme  Court  was  instituted  by  the  con-  *  298 
stitution,  which  ordained  that  ^^the  judicial  power  of  saprana 
the  United  States  should  be  vested  in  one  Supreme  ^^^"^^ 
Court,  and  in  such  inferior  courts  as  Congress  might  from  time 
to  time  ordain  and  establish."  (a)  But  it  received  its  present 
organization  from  Congress,  for  the  constitution  had  only  de- 
clared, in  general  terms,  that  there  should  be  a  Supreme  Court, 
with  certain  original  and  appellate  powers.  It  consists  of  a 
chief  justice  and  eight  associate  justices,  any  five  of  whom  make 
a  quorum ;  and  it  holds  one  term  annually,  at  the  seat  of  govern- 
ment, commencing  on  the  first  Monday  in  December,  and  contin- 
ued at  discretion.  (6)  But  though  five  of  the  judges  are  requisite 
for  business  in  general,  yet  any  one  or  more  of  them  may  make 
all  necessary  orders  in  a  suit,  preparatory  to  the  hearing  or  trial, 
and  continue  the  court  from  day  to  day,  in  the  absence  of  a  quo- 
rum; and  the  judge  of  the  fourth  circuit  attends  at  the  city  of 
Washington,  on  the  first  Monday  of  August,  annually,  for  inter- 
locutory matters. 

The  Supreme  Court  has  exclusive  jurisdiction  of  all  contro- 
versies of  a  civil  nature,  where  a  state  .is  a  party,  except  between 
a  state  as  defendant  and  its  citizens  ;  and  except,  also,  between  a 
state  as  defendant,  and  citizens  of  other  states  or  aliens,  in  which 
cases  it  has  no  jurisdiction ;  but  in  all  these  cases  where  a  state 
ia  plaintiff  J  it  has  original  but  not  exclusive  jurisdiction.    It  has, 

(4.)  That  the  United  States  may  sue  a  state/  and  perhaps  they  may,  as  a  bona  Jide 
assignee  of  "an  indiyidnal  creditor  of  a  state,  and  perhaps  an  indiTidnal  state,  or 
a  foreign  state,  as  snch  assignee,  may  do  it.  See  Hamilton's  Beport  on  Public  Credit, 
1790,  p.  9.  This  last  point  is  without  any  judicial  support  that  I  am  aware  of ;  and  it 
may  be  questioned  how  far  Toluntary  assignments,  made  and  accepted  for  the  sake  of 
the  remedy,  would  be  available. 

(a)  Art.  3,  sec.  I. 

(6)  Acts  of  Congress  of  April  S9th,  180S;  February  24th,  1807,  sec.  5;  May  4tl^ 
1836 ;  January  21st,  1829;  March  3d,  1837,  c.  34;  and  of  17th  June,  1844,  c.  96. 

^  The  United  States  may  bring  a  dvil  suit  for  a  trespass  on  the  public  lands,  eithei 
in  the  state  courts  or  in  their  own  tribunals,  by  the  common  law.  Cotton  v.  United 
States,  11  How.  U.  S.  229 ;  State  of  Pennsylvania  v.  Wheeling  Bridge  Co.  13  How.  U. 
8.  519. 

By  act  of  Congress,  February  26, 1853,  (Stat,  at  Large,  vol.  x.  p.  170,)  all  transfers 
of  claims  upon  the  United  States  are  declared  void,  unless  executed  in  presence  of  two 
witnesses,  after  the  allowance  of  the  daim,  the  ascertainment  of  amount  due,  and  the 
issuing  of  a  warrant  for  its  payment.  Penal  provisions  are  enacted  against  officers  of 
the  government,  senators,  or  members  of  Congress,  prosecuting  such  claims. 

27* 
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also,  exclusivelj,  all  such  jurisdiction  of  stiits,  or  proceedings 
against  ambassadors,  or  other  public  ministers,  or  their  domestics, 
or  domestic  servants,  as  a  court  of  law  can  haye  or  exercise,  con- 
sistently with  the  law  of  nations ;  and  original  but  not  exclusive 
jurisdiction  of  all  suits  brought  by  ambassadors  or  other  public 
ministers,  or  in  which  a  consul  or  vice-consul  shall  be  a  party,  (c) 
The   Supreme  Court  was  also  clothed  by  the  constitution  {d) 

^'  with  appellate  jurisdiction,  both  as  to  law  and  fact, 
*299    *with  such  exceptions   and  under   such   regulations  as 

Congress  should  make";  and,  by  the  Judiciary  Act  of 
1789,  appeals  lie  to  this  court  from  the  circuit  courts,  and  the 
courts  of  the  several  states.  Final  judgments  and  decrees,  in 
civil  actions  and  suits  in  equity,  in  the  circuit  courts  of  the  United 
States,  whether  brought  there  by  original  process,  or  removed 
there  from  the  state  courts,  or  by  appeal  from  the  district  courts, 
in  cases  where  the  matter  in  dispute  exceeds  two  thousand  dol- 
lars, exclusive  of  costs,  may  bo  reexamined,  by  writ  of  error,  and 
reversed  or  affirmed,  in  the  Supreme  Court,  (a)^    Final  judgments 

(c)  Act  of  Congfess,  September  24th,  1789,  sec  13. 

(d)  Art  3,  sec  2. 

(a)  Act  of  CJongress  of  September  24Ui,  1789,  sec.  22.  In  the  cases  of  Gordon  v, 
Ogden,  and  Smith  v.  Honey,  3  Peters  U.  S.  33,  469,  it  was  decided,  that  whatever  may 
have  been  the  amount  claimed  by  the  plaintiff  in  the  court  below,  if  the  judgment  in 
his  fitvor  be  less  than  $2,000,  and  the  writ  of  error  has  been  sued  out  by  the  defendant 
below,  the  court  has  not  jurisdiction ;  but  if  the  writ  of  error  be  brought  by  the  pkun- 
(t/f  below,  and  the  amount  claimed  in  his  declaration  exceeded  $2,000,  the  court  has 
jurisdiction,  because,  if  the  judgment  be  reversed,  ho  may  recover  what  he  claims. 
Knapp  V.  Banks,  2  How.  U.  S.  73 ;  Bennett  v.  Buttcrworth,  8  How.  U.  S.  124. 

1  An  act  of  Congress  of  May  31, 1844,  gives  appellate  jurisdiction  to  the  Supreme 
Court,  in  revenue  cases,  without  regard  to  the  sum  in  dispute,  provided  the  judgment 
appealed  from  was  rendered  in  a  circuit  court  of  the  United  States.  The  United  States  v. 
Carr,  8  How.  U.  S.  1.  If,  by  definite  computation,  it  can  be  shown  that  a  recovery  can- 
not exceed  two  thousand  dollars,  no  appeal  can  be  had.  Sewall  v.  Chamberlain,  5 
How.  U.  S.  6.  The  Supreme  Court  has  no  appellate  jurisdiction  when  the  Circuit 
Court  refuses  to  grant  a  writ  of  habeas  corpus,  prayed  for  by  a  fatlier  to  take  his  child 
out  of  the  custody  of  the  mother.  The  value  of  the  subject-matter  in  dispute  is,  in  its 
nature,  incapable  of  being  estimated  in  money,  and  the  rule  of  jurisdiction,  therefore, 
cannot  be  applied.  Barry  v,  Mercein,  5  How.  U.  S.  103.  Though  the  parties  admit 
that  the  value  of  the  thing  in  controversy  is  greater  than  two  thousand  dollars,  yet  if 
it  appear  upon  the  face  of  the  record  to  be  less  than  that  amount,  the  court  will  dismiss 
the  appeal.  Gmner  v.  United  States,  11  How.  U.  S.  163.  The  coart  will  not  com- 
pute interest  to  make  up  the  sum.  Udall  v.  Ohio,  17  How.  U.  S.  17.  Olncy  v.  Falcon, 
Id.  19. 

In  the  matter  of  Metzger,  5  How.  U.  S.  176,  it  wajs  held,  that  where  a  district  judge, 
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and  decrees  in  the  circuit  courts,  in  cases  of  admiralty  and  mari- 
time jurisdiction,  and  of  prize  or  no  prize,  where  the  matter  iu 
dispute  exceeds  two  thousand  dollars,  exclusive  of  costs,  may  be 
reviewed  on  appeal  in  the  Supreme  Court ;  (b)  and  in  admiralty 
and  prize  cases,  new  evidence  is  admitted  to  be  receivable  on 
appeal  in  the  Supreme  Court,  (c)  This  admission  is  conformable 
to  the  doctrine  and  usage  of  appellate  courts  of  admiralty,  per- 
mitting the  parties,  upon  the  appeal,  to  introduce  new  allegations 
and  new  proofs,  and  to  add  new  counts  to  the  libel,  (d)  So,  also, 
a  final  judgment  or  decree,  in  any  suit  in  the  highest  court  of 
law  or  equity  of  a  state,  may  be  brought  up  on  error  in  point  of 
law,  to  the  Supreme  Court  of  the  United  States,  provided-  the 
validity  of  a  treaty,  or  statute  of,  or  authority  exercised  under  the 
United  States,  was  drawn  in  question  in  the  state  court,  and  the 
decision  was  against  that  validity ;  or  provided  the  validity  of  any 
state  authority  was  drawn  in  question,  on  the  ground  of  its  being 
repugnant  to  the  constitution,  treaties,  or  laws  of  the  United 

(i)  Though  seamen  may  sue  jointlj  for  wages  in  the  admiralty,  under  shipping  ar- 
ticles for  the  same  voyage,  their  contracts  are  treated  as  distinct ;  and  though  several 
claims  of  this  description,  contained  in  one  suit,  amount  in  the  aggregate  to  more 
than  $  2/)00,  that  is  not  sufficient  to  give  jurisdiction  on  appeal  to  the  Supreme  Court. 
Oliver  v.  Alexander,  6  Peters  U.  S.  143.    Conkling's  Treatise,  (2d  edit.)  82. 

Where  separate  libels  filed  by  owners  of  a  cargo  were  consolidated  by  order  of  the 
court,  and  the  decree  adjudged  to  some  of  the  libellants  more  and  to  some  less  than 
two  thousand  dollars,  the  appeal  to  the  Supreme  Court  was  dismissed  as  to  all  the 
latter  cases.    Rich  v.  Lambert,  12  How.  U.  S.  347. 

(c)  Act  of  Congress,  March  Sd,  1803,  c  40.  It  was  decided,  in  United  States  v, 
Goodwin,  7  Cranch,  108,  that  in  civil  cases  at  law,  the  judgment  of  the  Circuit  Court' 
is  final,  where  the  cause  is  removed  by  writ  of  error  from  the  District  Courts  and  no 
writ  of  error  lies  therefrom  in  such  cases  to  the  Supreme  Court  of  the  United  States. 
See  2  Whcaton,  395 ;  12  Peters  U.  S.  143,  S.  P.  But  by  the  act  of  Congress  of 
July  4th,  1840,  c.  43,  sec.  3,  this  distinction  was  abolished,  and  writs  of  error  now  lie 
to  the  Supreme  Court  from  all  judgments  of  a  circuit  court  in  cases  brought  there  by 
writt  of  error  from  the  District  Court,  in  like  manner  as  if  the  suit  had  been  originally 
brought  in  the  Circuit  Court  • 

(d)  The  Marianna  Flora,  11  Wheaton,  38 ;  Foster  v.  Gardiner,  C.  C  Mass.  Amer. 
Jur.  vol.  ii.  p.  21. 

sitting  at  chambers^  had  decided  that  there  was  sufficient  cause  for  the  surrender  of  a 
person  claimed  by  the  French  government,  and  had  committed  him  to  custody  to  await 
the  order  of  the  President  of  the  United  States,  the  Supreme  Court  had  no  jurisdiction 
to  issue  a  habeas  corpus  for  the  purpose  of  reviewing  that  decision.  But  see.  In  the 
matter  of  Metzger,  1  Barb.  (N.  Y.)  248,  where  the  authority  of  the  United  States 
district  judge  was  denied,  and  the  prisoner  dischai^gcd  by  a  state  judge.  See  In  re 
Eaino,  14  How.  U.  S.  103. 
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States,  and  the  decision  was  in  favor  of  its  validity ;  or  provided 
the  construction  of  any  clause  of  the  constitution,  or  of  a  treaty, 
or  statute  of,  or  commission  held  under  the  United  States,  was 

drawn  in  question,  and  the  decision  was  against  the  title, 
*300    right,  privilege,  or  *  exemption,  specially  claimed  under 

the  authority  of  the  Union,  (a)  ^  Upon  error  from  a  deci- 
sion in  a  state  court,  no  other  error  can  he  assigned  or  regarded, 
than  such  as  appears  upon  the  face  of  the  record,  and  immediately 
respects  the  questions  of  validity,  or  construction  of  the  constitu- 
tion, treaties,  statutes,  commissions,  or  authorities  in  dispute.^ 

The  Supreme  Court  is  also  armed  with  that  superintending 
authority  over  the  inferior  courts,  which  ought  to  be  deposited  in 
the  highest  tribunal  and  dernier  resort  of  the  people  of  the  United 
States.  It  has  power  to  issue  writs  of  prohibition  to  the  district 
courts,  when  proceeding  as  courts  of  admiralty  and  maritime  juris- 
diction, and  to  issue  writs  of  mandamiUj  in  cases  warranted  by  the 
principles  and  usages  of  law,  to  any  courts  appointed,  or  persons 
holding  office  under  the  authority  of  the  United  States.  (6)  This 
court,  and  each  of  its  judges,  have  power  to  grant  writs  of  ne  exeat 
and  of  injunction ;  but  the  former  writ  cannot  be  granted  unless  a 
suit  in  equity  be  conmienced,  and  satisfactory  proof  be  made  that 
the  party  designs  quickly  to  leave  the  United  States ;  and  no  in- 
junction can  be  granted  to  stay  proceedings  in  a  state  court,  nor 
in  any  case,  without  reasonable  notice  to  the  adverse  party,  {c) 
All  the  courts  of  the  United  States  have  power  to  issue  writs  of 

(a)  Act  of  Congress  of  September  24th,  1789,  sec  25. 

(h)  Act  of  September  24th,  1789,  sec.  13. 

(e)  Act  of  Congress,  March  2d,  1793,  c.  57,  sec.  5. 

^  This  does  not  apply  to  laws  of  the  territories  of  the  United  States.  Miners'  Bank 
V.  State  of  Iowa,  12  How.  U.  S.  1.  As  to  the  manner  in  which  the  question  must  be 
raised  in  the  state  conrts,  to  give  the  right  of  appeal  to  the  Snpremo  Court,  see 
Williams,  Trustee,  v.  Olirer,  12  How.  U.  S.  124.  No  appeal  lies  from  the  decisions 
of  territorial  judges  acting  as  conmiissioners.  United  States  v.  Ferrcira,  13  How. 
U.  8.  40.  The  claim  of  a  marshal  to  goods  upon  which  he  had  levied  an  execution 
under  a  judgment  of  the  Circuit  Court,  is  a  right  asserted  under  the  authority  of  the 
United  States.  Clements  r.  Berry,  11  How.  U.  S.  398.  The  Supreme  Court  of 
the  United  States  has  no  jurisdiction,  under  sec.  25  of  the  Judiciary  Act,  of  a  con- 
troversy between  parties  claiming  title  under  patents  granted  by  the  State  of  Louisiana 
to  lands  belonging  to  that  state  under  grants  made  by  Congress.  Shafier  v.  Scudday, 
19  How.  U.  S.  16. 

'  And  the  jurisdiction  given  in  certified  cases  extends  to  questions  of  law  only,  and 
not  to  questions  of  fact,    Wilson  v,  Bamum,  8  How.  U.  S.  258. 
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scire  facias^  habeas  corpuSy  and  all  other  writs  not  specially  pro- 
vided by  statute,  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the  principles 
and  usages  of  law.  (d)^    *  So  the  judges  of  the  Supreme    *  301 

(d)  Act  of  September  24th,  1789,  sec  U ;  United  States  r.  Hamilton,  S  Didlas,  17 ; 
£x  parte  Bollman,  4  Granch,  75;  Ex  parte  Kearney,  7  Wheaton,  3S;  £x  parte 
Watkins,  7  Peters  U.  S.  5681  The  principla  and^  vuages  of  law  here  mean  those 
general  principles  and  usages  which  are  to  be  found,  not  in  the  legislative  acts  of  any 
particoLir  state,  but  in  that  generally  recognized  and  long-established  law,  which'forms 
the  substratum  of  the  laws  of  every  state.  Marshall,  Ch.  J.,  in  United  States  o.  Burr. 
The  Judiciary  Act  of  1789,  sec  17,  gave  to  the  courts  of  the  United  States  power  to 
punish,  by  fine  or  imprisonment^  at  the  discretion  of  the  courts,  all  contempts  of 
authority,  in  any  cause  or  hearing,  before  the  same.  But  the  act  of  Congress  of 
March  2, 1831.  c.  99,  limited  and  defined  this  power,  by  declaring  that  the  power  to 
issue  attachments,  and  inflict  summary  punishments,  for  contempt  of  court,  shall  not 
be  construed  to  extend  to  any  cases  except  the  misbehavior  of  any  person  in  the  pres- 
ence of  the  court,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice ;  and 
the  misbehavior  of  any  of  the  officers  of  the  said  courts  in  thdr  official  transactions ; 
and  the  disobedience  or  resistance,  by  any  officer  of  the  said  courts,  party,  juror, 
witness,  or  any  other  person,  to  any  lawful  writ,  process,  order,  rule,  decree,  or  com- 
mand of  the  said  courts.  The  provisions  of  this  act  of  Congress  have  been  adopted 
in  Tennessee  by  statute,  in  1831,  and  in  Ohio  by  statute,  in  1834,  with  even  some 
impediments  thrown  in  the  way  of  the  prompt  execution  of  the  power ;  for  the  statute 
in  the  latter  state  declares  that  the  charge  is  to  be  stated  in  writing,  and  the  accused 
shall  be  heard  in  his  defence  by  himself  or  counsel.  The  power  of  the  English  courts 
IS  moi«  extensive.  Thus,  where  several  persons  were  to  be  tried  successively  for  the 
same  treasonable  act,  the  Court  of  Oyer  and  Terminer  prohibited  publication  of  any 
of  the  proceedings,  until  the  whole  of  the  trials  had  been  brought  to  a  conclusion ; 
and  it  was  held  that  a  publication,  disregarding  this  order,  was  a  contempt  punishable 
by  fine  and  imprisonment,  and  that  a  party  disregarding  a  summons  to  appear  and 
answer  for  the  contempt,  might  be  fined  in  his  absence.  The  King  v.  Clement,  4 
B.  &  Aid.  218,  11  Price,  68,  S.  C.  The  fair  and  impartial  administration  of  jus- 
tice in  such  cases  would  seem  to  require  ihe  exiatenoe  and  exercise  of  such  a  povnE^. 
The  act  of  Congress,  however,  reaches  and  prohibits  all  interference  by  attadmicnt 
and  summary  punishment  for  contempts  committed  out  of  the  presence  of  the  court, 
by  libels  upon  the  court  and  the  parties,  and  pending  causes ;  and  it  is  a  very  cour 
siderable,  if  not  injudicious  abridgment  of  the  immemorially  exercised  discretion  of 
the  courts  in  respect  to  contempts.  But  in  the  ''  System  of  Penal  Law,  prepared 
for  the  State  of  Louisiana,"  in  1824,  by  Edward  Livingston,  Esq.,  the  courts  were 
stripped  of  almost  all  power  to  preserve  themselves  firom  insult.  The  code  provided 
for  contempts  in  the  pretence  of  the  court,  by  word,  clamor,  nqise,  or  disobedience  to 
legel  orders,  or  violence,  or  threats.  It  provided,  also,  for  contempts,  by  using 
verbally,  in  court,  or  in  any  pleading  or  writing,  addreseed  to  ihe  judgetf  in  any  oauee 
pending,  any  indecorous,  contemptuous,  or  insulting  expression,  to  or  of  the  judges, 
with  intent  to  insult.  But  how  did  it  provide  %  Contempts  were  to  be  tried  on  indict- 
ment, (which  may  be  at  another  session,)  and  the  jury  are  to  pass  upon  the  intent^ 

'  Under  this'  power  a  mandamus  was  sustained,  issued  by  a  Circuit  Court  of  the 
United  States,  to  compel  the  levying  of  a  tax  by  county  commissioners  whose  duty 
it  was  by  law  to  levy  such  a  tax  to  pay  a  judgment  recovered  against  them.  Com- 
missioners of  Knox  Co.  V,  Aspinwall,  24  How.  U.  S.  376. 
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Court,  08  well  as  the  judges  of  the  district  courts,  may,  by  habeas 
corpus^  relieve  the  citizens  from  all  manner  of  unjust  imprisoh- 
ment  occurring  under  or  by  color  of  the  autibority  of  the  United 
States,  or  for  acts  done,  or  omitted  to  be  done,  in  pursuance  of  a 
law  of  the  United  States,  or  of  a  judicial  authority  of  any  court  or 

aad  whether  the  wordf  were  indecorous,  contemptnons,  or  insnltiiig.  There  is  no 
provision  at  all  for  insulting  gestures  or  looks.  Code,  tit.  5,  c.  11.  The  New  York 
,  Revised  Statutes,  voL  ii.  (4th  ed.)  p.  467,  have  dealt  with  the  subject  of  contempts 
more. temperately  and  judiciously,  and  with  a  wiser  regard  for  the  honor  and  dignity 
of  the  courts,  so  essential  to  the  orderly,  pure,  independent,  and  impartial  adminis- 
tration of  justice.  They  provide  that  eveiy  court  of  record  may  punish  summarily, 
duorderbfy  conten^piuouB  or  insolent  behavior,  committed  in  the  immediate  presence  of 
the  court,  and  tending  to  interrupt  its  proceedings  and  impair  the  respect  due  to  its 
authority ;  and  for  breaches  of  the  peace,  noises,  and  disturbances,  tending  directly  to 
inteiTupt  its  proceedings ;  and  for  wilful  disobedience  or  resistance  to  lawful  orders ; 
and  for  the  publication  of /aim  or  grotdy  inaccurate  reports  of  its  proceedings.  The  com- 
missioners appointed  to  revise  the  dvU  code  of  Pennsylvania,  by  their  report,  in  January, 
1835,  followed  the  substance  of  the  Pennsylvania  act  of  1S09,  on  the  subject  of  con- 
tempts, and  confined  the  power  of  imprisonment  to  contempts  committed  in  open 
court.  No  publication  out  of  court,  respecting  the  conduct  of  the  court,  or  any  of  its 
officers,  jurors,  witnesses,  or  parties  in  any  cause  pending  in  court,  exposes  the  party 
to  summary  punishment,  and  the  only  remedy  for  the  persons  aggrieved  is  by  indict- 
ment or  action  at  law.  The  act  of  Pennsylvania  of  16th  June,  1886,  enacted  tibe  same 
provision.  In  the  case  Ex  parte  Poulson,  which  arose  upon  a  motion  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Pennsylvania,  in  1835,  in  the 
cause  of  Drew  v.  Swift,  for  a  rule  on  Poulson,  the  editor  of  a  daily  paper,  to  show 
cause  why  an  attachment  should  not  issue  against  him  for  a  contempt,  in  publishing  a 
very  libellons  article  upon  the  plaintiff  pending  the  trial,  Judge  Baldwin  folt  himself 
bound  to  deny  the  motion,  in  consequence  of  the  act  of  Congress  of  1831.  That  act 
had  withdrawn  from  the  courts  of  the  United  States  the  common-law  power  to  protect 
their  suitors,  officers,  witnesses,  and  themselves,  against  the  libels  of  the  press,  how- 
ever atrocious,  and  though  published  and  circulated  pending  the  very  trial  of  a  cause. 
The  case  before  him  was  one  which  showed,  in  a  very  strong  light,  the  unreason- 
ableness of  the  law,  in  leaving  the  suitor  unprotected  at  the  moment  when  he  stands 
most  in  need  of  it,  and  when  the  mischief  to  him  might  be  great  and  remediless.  The 
want  of  such  protection,  and  the  undue  distrust  which  the  denial  of  the  common-law 
power  over  contempts  implies,  tend  to  impair,  in  the  estimation  of  the  public,  the 
value  of  the  administration  of  justice. 

The  power  of  the  courts  to  punish  summarily  for  contempts  has  been  lately  much 
restrained  in  England ;  for  in  the  case  of  The  King  v.  Faulkner,  (9  Mont  &  Ayr. 
Cas.  in  Bank.  811,)  it  was  held,  in  the  Conrt  of  Exchequer,  that  a  single  commissioner 
of  the  Court  of  Bankruptcy,  sitting  alonei,  had  no  power  to  punish  any  contempt,  how- 
ever gross  or  penonaL*  ^ 

^  The  sheriff  was  held  to  be  in  contempt  for  insisting  on  addressing  the  grand  juiy 
in  open  court  against  the  order  of  the  judge  and  also  for  posting  on  the  walls  of  the 
court  a  placard  disapproving  and  protesting  against  an  order  of  the  conrt  directing  a 
part  of  the  court-room  to  be  cleared  of  the  persons  present  In  re  Sheriff  of  Surrey,  9 
Fost.  &  Finl.  334. 
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judge  thereof.  The  justices  of  the  Supreme  Court,  and  the  judges 
of  district  courts,  maj  grant  writs  of  habeaa  corpus,  when  subjects 
of  any  foreign  goyermnent,  and  domiciled  therein,  are  in  custody, 
under  the  authority  or  process  of  the  United  States,  or  of  any 
state,  for  acts  done  under  the  order  or  sanction  of  any  foreign 
state,  the  validity  of  which  depends  upon  the  law  of  nations,  or 
under  color  thereof;  and  may  hear  the  case,  and  dischai^  the 
prisoner,  if  entitled  thereto  by  reason  of  such  alleged  authority  set 
up,  and  the  law  of  nations  applicable  thereto ;  and  all  proceedings 
had  in  the  mean  time,  under  any  state  authority,  are  declared 
void,  {a)  ^ 

(2.)  The  limits  and  jurisdiction  of  the  circuit  courts  of  the 
United  States  have  been  subject  to  frequent  changes,  and  cironit  court, 
their  number  haa  been  steadily  increasing  with  the  increase 
of  states  and  districts,  ever  since  the  first  organization  of  the 
national  courts  under  the  act  of  Congress  of  the  24th  of  Sep- 
tember, 1789.  They  are  established  in  each  district  (with  a  few 
exceptions)  of  the  nine  great  circuits  into  which  the  United  States 
are  now  (J)  divided.  The  first  circuit  is  composed  of  the  districts 
of  Maine,  New  Hampshire,  Massachusetts,  and  Bhode  Island ;  tiie 
second  circuit,  of  the  districts  of  Connecticut,  Vermont,  and  the 
norihem  and  southern  districts  of  New  York ;  the  third  circuit,  of 
the  district  of  New  Jersey,  and  the  eastern  and  western  districts 
of  Pennsylvania ;  the  fourth  circuit,  of  the  districts  of  Maryland, 

(a)  Acts  of  Congress  of  September  24th,  I7S9,  sec.  U,  and  March  2d,  1833,  c.  57, 
sec  7,  and  August,  29th,  1S42,  c.  257.  This  last  statute  was  passed  in  consequence 
of  the  case  of  McLeod,  who  was  indicted  for  murder,  in  crossing  the  river  Niagara,  in 
tbe  night,  with  an  armed  foroe^  and  seizing  and  destroying  the  steamboat  Caroline, 
attached  to  the  American  shore,  and  in  which  affiraj  an  American  citizen  was  killed. 
He  pleaded  authority  from  the  Canadian  powers,  which  authority  was  admitted,  or  as^ 
somed,  by  the  British  government ;  but  the  plea  was  overruled  by  the  judicial  authori- 
ties  of  New  York,  and  McLeod  brought  to  triaL  See  1  Hill,  377,  and  25  Wendell,  483.' 

(6)  1840. 

^  As  to  the  authority  of  the  Supreme  Court  of  the  United  States  to  issue  a  habea$ 
corpus  as  an  appellate  tribunal,  see  antef  p.  299,  note.  State  courts  have  jurisdiction, 
ooncunent  with  the  federal  courts,  of  a  writ  of  habeaa  coqna  for  the  body  of  a  minor  en- ' 
listed  in  the  army.  Commonwealth  v.  Fox,  7  Barr,  336.  This  power  is  denied  in  the 
matter  of  Vertemaitre,  Dist  Ct  for  S.  Dist.  of  N.  Y.,  Law  Rep.  Apr.  1851,  p.  80a 
Hew  York  Leg.  Obsr.  May,  1851,  p.  129. 

'  In  Baron  v.  Denman,  2  Ezch.  167,  it  was  held,  that  the  ratification  of  an  individ- 
ual's act  by  the  govenunent  rendered  it  an  act  of  state,  for  which  the  crown  alone  was 
responsible. 
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Delaware,  and  Yirginia ;  the  fifth  circuit,  of  the  districts  of  Ahf 
bama  and  Louisiana ;  the  sixth  circuit,  of  the  districts  of  North 
Carolina,  South  Carolina,  and  Georgia ;  the  seventh  circuit,  of  the 
districts  of  Ohio,  Indiana,  Illinois,  and  Michigan;  the  eight  cir- 
cuit, of  the  districts  of  Kentucky,  east,  middle,  and  west  Tennes- 
see,  and  the  district  of  Missouri  ;  and  the  ninth  circuit,  of  the  dis- 
tricts of  Mississippi  and  Arkansas.  In  each  district  of  these 
circuits,  with  the  exception  of  some  of  the  districts  in  Alabama, 
Louisiana,  Mississippi,  and  Arkansas,  two  circuit  courts  are  anuu 
ally  held  by  one  of  the  judges  of  the  Supreme  Court  and  the  dis- 
trict judge  of  the  district ;  but  the  Supreme  Court  may,  in  cases 
where  special  circumstances  shall  in  their  judgment  render  the 
same  necessary,  assign  two  of  the  judges  of  the  Supreme  Court  to 
attend  a  circuit  court ;  and  when  the  district  judge  shall  be  ab- 
sent, or  shall  have  been  counsel,  or  be  interested  in  the  cause, 
the  Circuit  Court  may  consist  only  of  a  Judge  of  the  Supreme 

Court,  {e)  8 
*  302       *  These  circuit  courts,  thus  organized,  are  vested  witli 

original  cognizance,  concurrent  with  the  courts  of  the  sev- 
eral states,  of  all  suits  of  a  civil  nature,  at  common  law,  or  in 
equity,  where  the  matter  in  dispute  exceeds  five  hundred  dollars, 
exclusive  of  costs,  and  the  United  States  are  plainti&,  or  an  alien 
is  a  party,  and  the  suit  is  between  a  citizen  of  the  state  where  the 
suit  is  brought,  and  a  citizen  of  another  state,  (a)  They  have  like- 
wise exclusive  cognizance,  except  in  certain  cases  which  will  be 

(c)  Acts  of  Congress  of  April  29tfa,  1802,  c.  31 ;  of  March  3d,  1837,  c.  34 ;  of  Febru- 
ary S2d,  1838,  c.  12;  and  of  August  16tli,  1842,  c.  180. 

(a)  The  damages  laid  in  the  declaration,  if  thej  exceed  $  500,  gire  the  jurisdiction 
as  to  the  matter  in  dispute.  Muns  v.  Dupont,  2  Wash.  C.  C.  463.  It  is  tiie  amount 
of  damages  claimed  in  the  declaration  that  determines  the  jurisdiction  in  the  federal 
courts.  Gordon  v.  Longest,  16  Peters  U.  S.  97.  The  limitation  to  $500  and  up- 
wards was  abolished  by  the  act  of  March  3d,  1815,  in  cases  where  the  United  States 
are  plaintifis.  The  suits  between  citizens,  in  civil  causes,  where  the  demand' is  to  any 
small  amount,  belong  to  the  local  state  courts,  and  are  generally  cognizable  before 
single  magistrates,  and  with  juries  reduced  in  number,  or  without  juries,  as  the  case 
may  be.  A  late  English  statute  (8  and  9  Yict.  c.  127)  instituted  a  court  of  that  kind, 
of  an  efficient  organization  and  summary  jurisdiction.  It  consists  of  a  single  judge, 
who  is  to  be  a  barrister,  a  pleader,  or  an  attorney  of  ten  years'  standing ;  and  it  has 
jurisdiction  to  try  summarily  all  suits  for  debts  under  £20.    The  judge  has  power  to 


*  If  both  the  judges  be  disqualified  by  interest  or  otherwise^  the  cause  will  be  certi- 
fied to  the  nearest  court  in  the  circuit  competent  in  point  of  law  to  try  it  Bichardson 
V.  Boston,  1  Curtis  C.  C.  250.  ' 
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hereafter  mentioned,  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States,  exceeding  the  degree  of  ordi- 
nary misdemeanors,  and  of  them  they  have  concurrent  jurisdiction 
with  the  district  courts.  (J)  But  no  person  can  be  arrested  in 
one  district  for  trial  in  another,  and  no  civil  suit  can  be  brought 
against  an  inhabitant  of  the  United  States  out  of  his  district ;  (c)  ^ 
and  the  act  of  Congress  provides  against  the  assumption  of  federal 
jurisdiction  to  be  created  by  the  assignment  of  promissory  notes,  or 
other  choses  in  action,  except  foreign  bills  of  exchange.^  This 
restriction  applies  to  assignees  by  operation  of  law,  (d)  but  it  does 

Gommit,  in  all  cases  of  frand  or  mUcoDdact,  to  prison  for  forty  days,  and  is  the  jadge 
of  all  matters  of  law  and  fact,  and  there  is  to  be  no  appeal  from  his  decisions ;  but  certi- 
emri  will  lie  to  remore  all  suits  abore  £  10. 

(6)  See  tn^,  pp.  360  -  863. 

(c)  Process  of  foreign  attachment  cannot  bo  issued  by  the  circuit  courts  of  the 
United  States,  where  the  defendant  is  domiciled  abroad,  or  not  found  within  the  dis- 
trict. The  circuit  courts  cannot  issue  process  beyond  the  limits  of  their  district,  except 
subpoena,  for  witnesses  and  executions  in  two  special  cases.  Toland  v.  Sprague,  12 
Peters  U.  S.  300,i 

{d)  Seie  V.  Pitot,  6  Cranch,  332. 

.1  ^ 

1  Saddler  v.  Hudson,  2  Curtis  C.  O.  6.  In  Allen  v.  Blunt,  1  Blatchf.  C.  C.  480,  in 
an  action  upon  a  judgment  rendered  in  the  Circuit  Court  in  Massachusetts,  the  plain- 
tiff failed  to  recover,  because  it  did  not  affirmatively  appear  on  the  face  of  the  record 
from  that  court,  that  the  defendant  was  personally  served  with  process  within  that  dis- 
trict   And  see  Sadlier  v.  Fallon,  2  Curtis  C.  C.  579. 

*  "  But  a  civil  suit  may  be  brought  against  an  inhabitant  of  the  United  States,  in 
any  district  in  which  he  shall  be  found  at  the  time  of  serving  the  writ."  Act  of  Con- 
gress of  September  24th,  1789,  (1  Statutes  at  Laige,  78.)  The  circuit  courts  have 
jurisdiction  of  torts,  wherever  committed,  in  cases  where  they  have  jurisdiction  of  the 
persons  of  the  parties.  Mitchell  &.  Harmony,  13  How.  U.  S.  115.  The  state  courts 
have  jurisdiction  in  actions  of  trover,  against  a  postmaster,  for  non-deliveiy  of  a  letter. 
Teal  V.  Felton,  12  How.  U.  S.  284. 

*  A  debt  secured  by  a  bond  and  mortgage  is  a  "  chose  in  action  "  within  the  mean- 
ing of  the  statute.  Sheldon  v.  Sill,  8  How.  U.  S.  441.  In  this  case,  the  question  was 
raised  whether  the  act  of  Congress,  denying  the  courts  of  the  United  States  jurisdiction 
in  cases  where  suits  are  brought  on  choses  in  action,  under  the  drcunutances  mentioned  in 
the  text,  was  within  the  constitutional  powers  of  Congress ;  and  the  court  held  that  it 
was.  See,  also.  Smith  v.  Kcmochen,  7  How.  U.  6.  198.  Although  the  assignor  make 
the  assignment  for  the  express  purpose  of  giving  the  United  States  courts  jurisdiction, 
they  will  not  have  jurisdiction,  unless  the  assignee  was  also  privy  to,  or  entertained 
such  purpose.  The  rights  of  the  remote  assignee  of  a.  chose  in  action  shall  not  be  pre- 
judiced by  the  disability  of  intermediate  holders,  if  the  party  first  entitled  to  the  debt 
could  have  sued  under  the  act,  and  the  assignee  now  occupy  the  same  position.  Mille- 
doUar  v.  Bell,  2  Wallace  Jr.  C.  C.  334.  The  assignee  is  not  restrained  from  bringing 
suit  to  recover  the  thing  in  specie,  or  damages  for  its  detention.  Deshler  t;.  Dodge^  16 
How.  U.  s!  622. 
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not  apply  to  notes  payable  to  bearer ;  (e)  nor  to  suits  by  Indorsee 
V.  Indorser,  for  that  creates  a  new  contract;  (/)*  nor  to  suits  in 
equity  by  a  judgment  creditor ;  (g)  nor  to  cases  in  which  the 
United  States  are  a  party.  (A)  The  circuit  courts  have  also  appel- 
late jurisdiction  from  all  final  decrees  and  judgments  in  the  dis- 
trict courts,  where  the  matter  in  dispute,  exclusiTe  of  costs,  ex- 
ceeds fifty  dollars.  If  the  remedy  be  on  final  decrees  in  the  dis- 
trict courts,  in  cases  of  admiralty  and  maritime  jurisdiction,  and 
the  matter  in  dispute  exceeds  three  hundred  dollars,  it  is  by  ap- 
peal ;  and  if  on  final  judgments  in  civil  actions,  and  the  matter  in 

dispute  exceeds  fifty  dollars,  it  is  by  writ  of  error,  (i)  And  if 
*  803    any  suit  be  conmienced  *  in  a  state  court  against  an  alien,  or 

by  a  citizen  of  the  state  in  which  the  suit  is  brought  against 
a  citizen  of  another  state,^  or  against  a  citizen  of  the  same  state 
claiming  lands  under  a  grant  from  another  state,  and  the  matter 
in  dispute  exceeds  five  hundred  dollars,  exclusive  of  costs,  the 
defendant,  on  giving  security,  may  remove  the  cause  to  the  next 
circuit  court,  (a)  The  circuit  courts  have  also  original  cognizance 
in  equity  and  at  law  of  all  suits  arising  under  the  revenue  laws  of 
the  United  States,  or  under  any  law  of  the  United  States  relative 
to  copyrights  and  patent-rights  growing  out  of  inventions  and  dis- 
coveries, and  to  protect  such  rights  by  injunction.  (6)  ^    The  juris- 

*   (e)  Billiard  v.  Bell,  1  Mason,  251 ;  Bank  of  Eentnckj  v.  Wistor,  8  Peters  U.  S.  3in, 

(/)  Young  V,  Bryan,  6  Wheaton,  146. 

(g)  Bean  v.  Smith,  2  Mason,  252 ;  Dexter  v.  Smith,  Ibid.  803. 

(A)  Bank  of  United  States  v.  Phinters'  Bank  of  Qeoigia,  9  Wheaton,  904. 

(t)  Acts  of  Congress  of  September  24th,  1789,  sec  U,  21,  22 ;  and  March  8d,  1803, 
c.  40,  sec.  2. 

(a)  Act  of  Congress  of  September  24th,  1789,  sec.  12.  In  Smets  v.  Williams,  4 
Paige,  364,  it  was  declared,  that  the  amount  of  the  original  claim  of  the  plaintiff,  and 
not  the  amount  ultimately  found  due,  determined  the  jurisdictioiiof  the  Court  of  Chan- 
cery of  New  York,  where  it  was  limited  to  a  certain  sum. 

(b)  Acts  of  April  17th,  1800,  c.  25,  sec.  3;  of  February  15th,  1819,  sec  1,  and  of 
July  4th,  1836,  c.  357,  sec.  17 ;  act  of  March  2d,  1833,  entitled,  >rtfter  to  provide  for  the 
ooUection  ofdutiee  on  importe,  c.  57,  sec.  2. 

^  When  an  indorsee  of  a  paper,  other  than  a  foreign  bill  of  exchange,  sues  a  remote 
indorser,  and  is  obliged  to  trace  his  title  through  intermediate  indorsers,  the  United 
States  Circuit  Court  has  no  jurisdiction,  unless  it  be  shown  that  all  the  intermediate 
persons  could  hare  sustained  an  action  in  the  United  States  Circuit  Court  to  recover 
the  contents  of  the  paper.    Campbell  v.  Jordan,  1  Hemp.  C.  C.  B.  534. 

1  See  Hubbard  v.  Northern  R.  R.  Co,  25  Vermont,  725. 

*  The  mere  fact  that  the  subject-matter  of  a  contract  is  a  patent  righti  do^  not  bring 
it  within  the  jurisdiction  of  the  courts  of  the  United  States.    Burr  v,  Gregoiy,  2  Paine 
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diction  in  cases  of  copyrights  applies,  without  regard  to  the  char- 
acter of  the  parties,  or  the  amount  in  controversy;  and  with 
respect  to  the  jurisdiction  of  the  circuit  courts,  it  may  be  laid 
down  as  the  settied  doctrine,  that  they  are  courts  of  limited^  though 
not  of  inferiar  jurisdiction;  and  it  is  necessary,  therefore,  that 
there  should  appear  upon  the  record  of  a  circuit  court,  the  facts  or 
circumstances  which  give  jurisdiction,  either  expressly  or  by  neces- 
sary legal  intendment,  (c) 

(3.)  The  district  as  well  as  the  circuit  courts  are  derived  from 
the  power  eranted  to  Confess  by  the  constitution,  of  con- 
stituting  tribunals  inferior  to  the  Supreme  Court,  (d) 
The  United  States  are  at  present  divided  into  thirty-five  districts, 
which  generally  consist  of  an  entire  state;  but  in  New  York, 
Pennsylvania,  Virginia,  North  Carolina,  South  Carolina,  Temies- 
see,  Louisiana,  Mississippi,  and  Alabama,  there  are  more  districts 
than  one.  A  court  is  established  in  each  district,  with  some  ex- 
ceptions, consisting  of  one  judge,  who  holds  annually,  in  most  of 
them,  four  stated  terms,  and  in  some  of  them  only  three,  or  two, 
or  one ;  and  he  holds,  also,  special  courts  in  his  discretion.  There 
are  at  present  only  twenty-nine  district  judges ;  and  it  seems  to 
be  practically  settied,  since  the  act  of  1801,  that  Congress  may, 
in  their  discretion,  abolish  the  inferior  courts,  and  create  new  ones 
under  a  different  organization. 

The  district  courts  have,  exclusive  of  the  state  courts,  *  cog-  *  304 

• 

(e)  Tarner  v.  The  Bank  of  North  America,  4  Dallas,  U  ;  McComuck  v.  Snllivaut,  10 
Wheaton,  192.  See,  also,  post,  p.  314.  The  circnit  courts  are  not  aathorized  to  issue 
inits  of  maitdcamitf  except  when  necessary  for  the  exercise  of  their  acknowledged  juris- 
diction. M'Intire  v.  Wood,  7  Cranch,  504.  It  will  therefore  lie  to  a  district  court  re- 
fusing to  proceed  to  judgment  in  a  case  subject  to  the  appellate  jurisdiction  of  the 
Circuit  Court  Smith  v,  Jackson,  1  Paine  C.  C.  453.  It  is  a  general  principle  of  the 
common  law,  that  where  a  limited  authority  is  giyen,  if  the  party  to  whom  it  is  given 
extends  his  jurisdiction  to  objects  not  within  it,  his  warrant  will  be  no  protection  to  the 
ofBcers  who  act  under  it    Morrell  v,  Martin,  3  Mann.  &  Qr.  581. 

(d)  Art  1,  sec.  8. 

C.  C.  426 ;  Goodyear  o.  Day,  1  Blatchf.  C.  C.  565 ;  Sherman  v.  The  Champlain 
Transp.  Co.  31  Vermont,  163.  The  jurisdiction  of  the  circuit  courts  extends  to  cases 
arising  under  the  patent  laws  irrespective  of  the  citizenship  of  the  parties  or  of  the 
■mount  inTolved.  Allen  o.  Blunt,  1  Blatchf.  C.  C.  480.  But  the  act  giving  jurisdic- 
tion to  circuit  courts  in  patent  cases,  without  regard  to  citizenship,  has  not  changed 
the  provision  of  the  Judiciary  Act  of  1789,  providing  that  no  dvil  suit  shall  be  brought 
in  a  circuit  or  district  court,  against  an  inhabitant  of  the  United  States,  in  any  other 
district  than  that  of  which  he  is  an  inhabitant  or  in  which- he  shall  be  found  at  the 
time  of  serving  the  writ    Chaffse  v,  Hayward,  20  How.  U.  S.  208. 
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nizance  of  all  lesser  crimes  and  offences,  cognizable  under  the 
authority  of  the  United  States,  and  committed  within  their  re- 
spective districts,  or  upon  the  high  seas,  and  which  are  punish* 
able  hj  fine  not  exceeding  one  hundred  dollars,  bj  imprisonment 
not  exceeding  six  months,  or  when  corporal  punishment,  not 
exceeding  thirty  stripes,  is  to  be  inflicted,  (a)  They  have  also 
exclusive  original  cognizance  of  all  civil  causes  of  admiralty, 
and  maritime  jurisdiction,  including  all  seizures  under  imposts, 
navigation,  or  trade  laws  of  the  United  States,  where  the  seiz- 
ures are  made  upon  the  high  seas,  or  on  waters  within  their 
districts  navigable  from  the  sea  with  vessels  of  ten  or  more  tons 
burden ;  (b)  and  also  of  all  other  seizures  made  under  the  laws 
of  the  United  States;  and  also  of  all  suits  for  penalties  and 
forfeitures  incurred  under  those  laws.  They  have  also  cogni- 
zance, concurrent  with  the  circuit  courts  and  the  state  courts,  of 
causes  where  an  alien  sues  for  a  tort  committed  in  violation  of  the. 
law  of  nations,  or  of  a  treaty  of  the  United  States ;  and  of  all 
suits  at  common  law,  in  which  tlie  United  States  are  plaintiffs,, 
and  the  matter  in  dispute  amounts,  exclusive  of  costs,  to  two  hun- 
dred dollars.  They  have  jurisdiction,  likewise,  exclusive  of  the 
courts  of  the  several  states,  of  all  suits  against  consuls  or  vice- 
consuls,  except  for  offences  above  the  magnitude  which  has  been 
mentioned.  (<?)  They  have  also  cognizance  of  complaints  ^}J  whomr 
soever  instituted,  in  cases,  of  captures  made  within  the  waters  of 
the  United  States,  or  witliin  a  marine  league  of  its  coast ;  (d)  and 
to  repeal  patents  unduly  obtained.  {0) 

(a)  By  the  acts  of  Congress  of  August  23d,  1842,  c.  188,  and  of  August  8th,  1846, 
c.  98,  the  district  courts  were  declared  to  hare  concurrent  jurisdiction  with  tKe  circuit 
courts,  of  aO  crimes  and  ofi^nces  against  the  United  States,  the  punishment  of  which 
is  not  capital. 

(6)  The  exdusive  original  cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction  is  understood  to  be  exclusire  a*  between  the  district  and  circuit  courts^  and 
that  the  jurisdiction  may  be  concurrent  with  courts  of  common  law,  in  cases  in  which 
a  common-law  remedy  may  be  adequate  and  proper,  inasmuch  as  the  Judiciary  Act  of 
1789,  sec.  9,  when  on  this  very  point,  ''  saves  to  suitors,  in  all  cases,  the  right  of  a 
common-law  remedy,  where  the  common  law  is  competent  to  give  it." 

(c)  Act  of  Congress  of  September  24th,  1789,  c.  20,  sec.  9.  By  act  of  Congress  of 
August  8th,  1846,  c  105,  the  district  and  circuit  courts,  and  the  commissioners  to  take 
affidavits,  &c.,  have  jurisdiction,  as  justices  of  the  peace,  against  ofiendcrs  against  the 
United  States,  and,  on  the  application  of  foreign  consuls  and  commercial  agents,  to 
enforce  their  awards  and  decrees  by  arrest  and  imprisonment,  &c. 

(d)  Act  of  April  20th,  1818,  c.  88,  sec.  7. 

(e)  Act  of  February  21st,  1793,  c.  49,  sec.  10.    By  the  act  of  Congress  of  August 
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The  judges  of  the  district  courts  have,  also,  in  cases  where  the 
party  has  not  liad  a  reasonable  time  to  apply  to  the  Circuit  Court, 
as  fuU  power  to  grant  writs  of  injunction  to  operate  within  their 
respective  districts,  as  is  exercised  by  the  judges  of  the  Su- 
preme Court,  and  to  continue  imtil  the  *next  Circuit  *305 
Court,  (a)  They  may  also  grant  injunctions,  in  particular 
oases,  imder  the  Act  for  the  letter  organizatian  of  the  treamry 
department,  (h) 

In  addition  to  these  general  powers  vested  in  the  district  courts, 
they  l^ave,  in  tho^e  cases  where  the  dbtricts  are  so  situated  as  not 
to  permit  conveniently  the  presence  of  a  judge  of  the  Supreme 
Court,  the  powers  of  a  circuit  court  superadded  to  their  ordinary 
powers  of  a  district  court,  (c) 

To  guard  against  the  inconvenience  of  a  difference  of  opinion 
between  the  circuit  judge  and  the  district  judge,  when  holding 
together  a  circuit  court,  it  is  provided  by  law,  that  in  all  cases  of 
appeal  or  error,  from  the  district  to  the  circuit  court,  judgment  is 
to  be  rendered  in  conformity  to  the  opinion  of  the  judge  of  the 
Supreme  Court  presiding  in  such  circuit  court.  And  in  all  other 
cases  of  a  disagreement  of  opinion  between  the  circuit  and  district 
judges,  the  point  may  be  certified  into  the  Supreme  Court  for  its 
decision  ;  ^  but  in  no  case  shall  imprisonment  be  allowed,  or  pun- 
ishment be  inflicted,  where  the  judges  of  the  Circuit  Court  are 
divided  in  opinion  upon  the  question,  (d) 

The  superior  courts  of  the  several  territories  of  the  United 
States,  in  which  no  district  court  is  established,  have  the  enlarged 
jurisdiction  of  circuit  courts,  subject  to  revision  by  writ  of  error 
and  appeal  to  the  Supreme  Court,  (e)  The  district  and  territorial 
judges  of  the  United  States  are  required  to  reside  within  their  * 

r 

88d,  1842,  c.  188,  tho  district  courts,  as  courts  of  admiralty,  and  the  circuit  courts,  as 
courts  of  equity,  are  to  be  deemed  always  open  for  the  purpose  of  filing  pleadings  and 
issuing  processes,  and  for  interlocntory  motions  and  orders. 

(a)  Act  of  February  ISth,  1807,  c.  13,  sec.  1. 

(6)  Act  of  Congress  of  ICay  15th,  1820,  c.  107,  sec  4  and  5. 

(c)  Act  of  February  19th,  1831,  c.  28. 

{d)  Act  of  April  29th,  1802,  c.  31,  sec  5,  6.  • 

(«)  Act  of  March  3d,  1805,  c  38,  sec.  1. 


^  The  question  upon  which  the  disagreement  takes  place  must  be  specifically  stated. 
It  is  not  sufficient  to  certify,  generally,  that  the  judges  disagreed  upon  the  whole  case 
as  to  what  judgment  should  be  rendered.    Sadler  v.  Hoover,  7  How.  U.  S.  646. 

28* 
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respective  jurisdictions ;  and  no  federal  judge  can  act  as  counsel, 
or  be  engaged  in  the  practice  of  tiie  law.  (/) 

*  806       *  (4.)    The  state  courts  are,  in  some  cases,  invested,  by 

acts  of  Congress,  with  the  cognizance  of  cases  arising  un- 
DntiM  voted  ^^^  ^^  ^^^  ^^  ^^  United  States.  By  the  acts  of  March 
initatocc«rto.8th,  1806,  and  April  21st,  1808,  and  March  8d,  1815,  the 
county  courts  within  or  adjoining  the  revenue  districts  in  cer- 
tain parts  of  the  states  of  New  York,  Pennsylvania,  and  Ohio, 
were  authorized  to  take  cognizance  of  prosecutions  for  fines, 
penalties,  and  forfeitures,  arising  under  the  revenue  laws  of  the 
United  States ;  and  the  state  or  county  courts  adjoining  any 
collection  district,  in  relation  to  taxes  or  internal  duties  which 
may,  at  any  time  hereafter,  be  assessed,  have  cognizance  of  all 
suits  for  taxes,  duties,  fines,  penalties,  and  forfeitures,  arising 
thereon,  (a) 

In  attending  to  this  general  survey  of  the  organization  of  the 
judiciary  establishment  of  the  United  States,  it  will  be  perceived, 
that  all  the  great  features  of  the  system  are  to  be  found  in  the 
act  of  Congress  which  was  passed  in  September,  1789,  at  the  first 
session  of  the  first  Congress  under  the  present  constitution. 
That  act  has  stood  the  test  of  experience  since  that  time,  with 
very  littie  alteration  or  improvement ;  and  this  fact  is  no  small 
evidence  of  the  wisdom  of  the  plan,  and  of  its  adaptation  to  tiie 
interest  and  convenience  of  the  country.  The  act  of  1789  was 
the  work  of  much  profound  reflection,  and  of  great  legal  knowl- 
edge ;  and  the  system  then  formed  and  reduced  to  practice  has 
been  so  successful  and  so  beneficial  in  its  operation,  that  the  ad- 
ministration of  justice  in  the  federal  courts  has  been  constantiy 
rising  in  influence  and  reputation. 

i  The  principal  officers  of  the  courts  are  attorneys  and  counsel- 
lors, clerks  and  marshals. 

(1.)    Attorneys  and  counsel  are  regularly  admitted  by  the  sev- 

AttoriMTB  eral  courts,  to  assist  the  parties  in  their  pleadings,  and  in 

aDdooanaei.  ^^  couduct  of  their  causcs  in  those  cases  in  which  the 

parties  do  not  appear  and  manage  their  own  causes  per- 

*  307    sonally,  *  as  tiiey  are  expressly  permitted  to  do.  (a)    This 

privilege  conceded  to  parties,  though  reasonable  in  itself, 

(/)  Act  of  December  18,  1812,  sec.  1. 

(a)  Vide  infra,  ^^.AOO- 405. 

(a)  Act  of  Congress  of  September  Siith,  1789,  sec.  35. 
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is,  upon  the  whole,  useless ;  and  the  necessity  of  a  distinct  profes- 
sion, to  render  the  application  of  fh^  law  easy  and  certain  to 
every  individual  case,  has  always  been  felt  in  every  country  un- 
der the  government  of  written  law.  As  property  becomes  secure, 
and  the  arts  are  cultivated,  and  commerce  flourishes,  and  when 
wealth  and  luxury  are  introduced,  and  create  the  infinite  distinc- 
tions and  refinements  of  civilized  life,  the  law  will  gradually  and 
necessarily  assume  the  character  of  a  complicated  science,  requir- 
ing for  its  application  the  skill  and  learning  of  a  particular  pro- 
fession. After  the  publication  of  the  twelve  tables,  suitors  at 
Rome  were  obliged  to  resort  to  the  assistance  of  their  patrons, 
and  judicial  proceedings  became  the  study  and  practice  of  a  dis- 
tinct and  learned  body  of  men.  (6)  The  division  of  advocates 
into  attorneys  and  counsel  has  been  adopted  from  the  prevailing 
usage  in  the  English  courts.  The  business  of  the  former  is  to 
carry  on  the  practical  and  more  mechanical  parts  of  the  suit, 
and  of  the  latter  to  draw  or  review  and  correct  the  special  plead- 
ings, to  manage  the  cause  at  the  trial,  and  also  during  the  whole 
course  of  the  suit,  to  apply  established  principles  of  law  to  the 
exigencies  of  the  case.  In  the  Supreme  Court  of  the  United 
States,  the  two  degrees  of  attorney  and  coimsel  are  kept  separate, 
and  no  person  is  permitted  to  practice  both  as  attorney  and  coun- 
sellor in  that  court.  This  was  by  a  rule  of  the  court  in  February, 
1790  ;  and  when,  afterwards,  in  August,  1801,  the  court  declared 
that  counsellors  might  be  admitted  as  attorneys,  on  taking  the 
usual  oath,  this  did  not  mean  or  imply,  that  if  a  counsellor  was 
thus  admitted  as  attorney,  he  could  continue  to  act  as  counsellor. 
He  must  make  his  election  between  the  two  degrees.  In  all  the 
other  courts  of  the  United  States,  as  well  as  in  the  courts 
*  of  New  York  and  the  other  states,  the  same  person  can  *  308 
be  admitted  to  the  two  degrees  of  attorney  and  counsel, 
and  exercise  the  powers  of  each,  (a) 

(6)  Gravina,  do  Orta  et  Prog.  Jar.  Cir.  sec.  S3,  40. 

(a)  In  the  convention  which  met  in  the  year  1S46  to  revise  the  constitution  of  New 
York,  there  was  a  strong  effort  made  to  remove  all  impediments  to  the  free  admission 
of  all  persons  to  the  courts  of  justice  to  act  as  counsel  and  attorneys.  But  the  char- 
acter and  utUity  of  the  profession  were  saved,  and  the  attempted  innovation  resulted 
in  the  constitutional  provision,  that  "  any  male  citizen  of  the  age  of  21  years,  of  good 
moral  character,  and  who  possesses  the  requisite  qualifications  of  learning  and  ability, 
should  be  entitled  to  admission  to  practice  in  all  the  courts  of  this  state."  This  was 
leaving  the  rule  for  admission  to  be  essentially  as  it  before  existed,  for  it  must  of 
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Besides  the  ordinary  attomeTS,  the  statute  has  directed  (5)  that 
a  meet  person,  learned  in  the  law,  be  appointed  to  act  as  attorney- 
general  of  the  United  States ;  and  besides  special  and  incidental 
duties,  it  is  made  generally  his  duty  to  prosecute  and  conduct  all 
suits  in  the  Supreme  Court  in  which  the  United  States  are  con- 
cerned, and  to  give  his  advice  and  opinion  upon  questions  of  law, 
when  required  by  the  President  or  the  heads  of  the  departments.^ 
Each  judicial  district  has  likewise  a  public  officer  to  act  as  attor- 
ney for  the  United  States  in  the  district,  and  to  prosecute  all  delin- 
quents for  crimes  or  offences  cognizable  under  the  authority  of  the 
United  States,  and  to  prosecute  all  civil  actions  within  his  district 
in  which  the  United  States  are  concerned,  (c) 

(2.)  Clerks  are  appointed  by  the  several  courts,  except  that  the 

clerk  of  the  District  Court  is  ex  officio  clerk  of  the  Circuit 

Court  in  such  district.^    They  have  the  custody  of  the 

seal  and  records,  and  are  bound  to  sign  and  seal  all  process,  and 

to  record  the  proceedings  and  judgments  of  the  courts.    And  this 

is  a  trust  of  so  much  importance,  that,  in  addition  to  the  ordinary 

necessity  belong  to  the  courts,  in  which  the  admission  is  applied  for,  to  jndge  of  the 
satisfactorj  test  of  the  good  moral  character  and  the  requisite  learning  and  ability  of 
the  candidates. 

The  courts  ought  to  be  vigilant  and  thorough  in  their  examination  respecting  the 
ability,  learning,  and  character  of  candidates  for  admission  to  practice  as  advocates 
in  the  courts.  The  interests  of  clients,  the  safety  of  the  community,  the  purity,  intel- 
ligence, and  integrity  of  the  administration  of  justice,  and,  indeed,  the  preservation  of 
all  our  constitutional  rights  and  liberties,  are  deeply  concerned  in  the  elevated,  moral 
and  educational  standard  and  character  of  the  members  of  the  legal  profiession. 

(6)  Act  of  Congress  of  September  24th,  1789,  sec.  S5. 

(c)  Ibid.  The  act  of  Congress  of  29th  May,  1830,  c  153,  sec.  1,  instituted  the 
office  of  Solicitor  of  the  IVeasury  ;  and  it  is  his  duty  to  direct  and  superintend  all  orders, 
suits  or  proceedings  in  law  or  equity,  for  the  recovery  of  money,  chattels,  and  lands, 
in  the  name  and  for  the  use  of  the  United  States,  and  to  have  charge  of  all  lands  and 
other  property  conveyed  to  the  United  States  in  payment  of  debts,  and  of  all  trusts 
created  for  their  use  in  payment  of  debts  due  to  them,  and  to  sell  and  dispose  of  lands 
assigned  to  the  United  States,  or  vested  in  them  by  mortgage  in  payment  of  debts ; 
and  to  instruct  the  district  attorneys,  marshals,  and  clerks  of  the  circuit  and  district 
courts,  in  relation  to  suits  in  which  the  United  States  are  concerned.  See  the  act 
aforesaid,  in  which  his  power&Land  duties  are  specifically  detailed. 

1  See  an  elaborate  exposition  of  the  office  and  duties  of  the  Attorney-General  of 
the  United  States.    Opinions  of  the  Attorneys-General,  vol.  vii.  326. 

'  But  by  act  of  Congress  of  February  28th,  1839,  (5  Statutes  at  Large,  322,)  all  the 
Circuit  Courts  of  the  United  States  have  the  appointment  of  their  own  clerks,  and, 
in  case  of  a  disagreement  between  the  judges,  the  appointment  is  to  be  made  by  the 
presiding  judge. 
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oath  of  office^  clerks  ore  obliged  to  give  security  to  the  public  for 
the  £edthful  performance  of  their  duty,  (d)  To  guard  still  further 
against  abuse  of  office,  aU  moneys  paid  into  the  circuit  or  district 
courts,  or  received  by  the  officers  in  cases  pending  therein,  are 
required  to  be  immediately  deposited  in  bank ;  and  no  money  can 
be  drawn  out  of  the  bank,  except  by  an  order  of  a  judge,  to  be 
signed  by  him,  and  certified  of  record  by  the  clerk.  The  clerks 
are  likewise  boimd,  at  eyery  regular  session  of  the  courts,  to  ex- 
hibit an  accoimt  of  all  the  moneys  remaining  in  court,  (e) 

*  (3.)  Marshals  are  analogous  to  sheriflEs  at  common  law.  *  309 
They  are  appointed  for  each  judicial  district  by  the  Presi- 
dent and  Senate,  for  the  term  of  four  years,  but  are  litnbaii. 
removable  at  pleasure ;  and  it  is  the  duty  of  the  marshal  to  attend 
the  district  and  circuit  courts,  and  to  execute,  within  the  district, 
1^  lawful  precepts  directed  to  him,  and  to  command  all  requisite 
assistance  in  the  execution  of  his  duty.  There  are  also  various 
special  duties  assigned  by  statute  to  the  marshals.  The  appoint- 
ment of  deputies  is  a  power  incidental  to  the  office,  and  the  mar- 
shal is  responsible  civiUter  for  their  conduct,  and  they  are  remov- 
able not  only  at  his  pleasure,  but  they  are  also  by  statute  made 
removable  at  the  pleasure  of  the  district  or  circuit  courts,  (a)  The 
act  says,  that  the  marshal  shall  be  removable  at  pleasure^  without 
saying  by  whom ;  and  on  the  first  organization  of  the  government, 
it  was  made  a  question  whether  the  power  of  removal,  in  case  of 
officers  appointed  to  hold  at  pleasure,  resided  anywhere  but  in  the 
body  which  appointed,  and  of  course  whether  the  consent  of  the 
Senate  was  not  requisite  to  remove.  This  was  the  construction 
given  to  the  constitution  while  it  was  pending  for  ratification 
before  the  state  conventions,  by  the  author  of  The  Federalist. 
"  The  consent  of  the  Senate,"  The  Federalist  observes,  (h)  "  would 
be  necessary  to  displace  as  well  as  to  appoint " ;  and  he  goes  on  to 
observe,  that  ^^  those  who  can  best  estimate  the  value  of  a  steady 
administration,  will  be  most  disposed  to  prize  a  provision  which 
connects  the  official  existence  of  public  men  with  the  approbation 
or  disapprobation  of  that  body,  wMch,  from  the  great  permanency 
of  its  own  composition,  will,  in  all  probability,  be  less  subject  to 

•  -  r  -  ■  ■  I-  ■  M^*        -II   ■  -I    ■  1      _r  ■  -     -    ij 

(</)  Act  of  Congress  of  September  S4th,  1789,  see.  7. 
(e)  Act  of  March  3d,  1817,  c.  108. 
(a)  Act  of  Congress  of  Beptember  24th,  1789,  sec.  87. 
(h)  No.  77. 
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inconstancy  than  any  other  member  of  the  government.*'  But  the 
construction  which  was  given  to  the  constitution  by  Congress, 
after  great  consideration  and  discussion,  was  different.  In 
*  310  the  act  for  establishing  *  the  treasury  department,  (a)  the 
Secretary  was  contemplated  as  being  removable  from  office 
by  the  President.  The  words  of  the  act  are,  ^'  That  whenever  the 
Secretary  shall  be  removed  from  cffice  by  the  President  of  the  United 
States^  or  in  any  other  case  of  vacancy  in  the  office,  the  assistant 
shall  act,"  &c.  This  amounted  to  a  legislative  construction  of  the 
constitution,  and  it  has  ever  since  been  acquiesced  in  and  acted 
upon,  as  of  decisive  authority  in  the  case.  It  applies  equally  to 
every  other  officer  of  government  appointed  by  the  President  and 
Senate,  whose  term  of  duration  is  not  specially  declared.  It  is 
supported  by  the  weighty  reason,  that  the  subordinate  officers  in 
the  executive  department  ought  to  hold  at  the  pleasure  of  the  head 
of  that  department,  because  he  is  invested  generally  with  the 
executive  authority,  and  every  participation  in  that  authority  by 
the  Senate  was  an  exception  to  a  general  principle,  and  ought  to 
be  taken  strictly.  The  President  is  the  great  responsible  officer 
for  the  faithful  execution  ot  the  law,  and  the  power  of  removal 
was  incidental  to  that  duty,  and  might  often  be  requisite  to 
fulfil  it. 

This  question  has  never  been  made  the  subject  of  judicial  dis- 
cussion; and  the  construction  given  to  the  constitution  in  1789 
has  continued  to  rest  on  this  loose,  incidental,  declaratory  opinion 
of  Congress,  and  the  sense  and  practice  of  government  since  that 
time.  It  may  now  be  considered  as  firmly  and  definitely  settled, 
and  there  is  good  sense  and  practical  utility  in  the  construction. 
It  is,  however,  a  striking  fact  in  the  constitutional  history  of  our 
government,  that  a  power  so  transcendent  as  that  is,  which  places 
at  the  disposal  of  the  President  alone  the  tenure  of  every  execu- 
tive officer  appointed  by  the  President  and  Senate,  should  depend 
upon  inference  merely,  and  should  have  been  gratuitously  de- 
clared by  the  first  Congress  in  opposition  to  that  high  au* 
*S11  thority  of  The  *  Federalist;  and  should  have  been  sup- 
ported or  acquiesced  in  by  some  of  those  distinguished  men 
who  questioned  or  denied  the  power  of  Congress,  even  to  incor- 
porate a  national  bank,  (a) 

(a)  September  2d,  1789,  sec.  7. 

( j)  As  the  instances  of  the  exercise  of  the  power  of  remoral  fiom  office  httve  been 
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The  marshal  is  obUged  to  give  security  to  the  United  Stai438  in 
twenty  thousand  dollars,  for  the  faithful  performance  of  the  duties 
of  his  office  by  himself  and  his  deputies,^  and,  together  with  his 
deputies,  to  take  an  oath  of  office,  (b)  By  the  common  law,  the 
death  of  the  principal  is  a  virtual  repeal  of  the  authority  of  the 
substitute  or  deputy ;  but  to  guard  against  any  incouYcnience 
which  might  arise  from  the  operation  of  this  principle,  and  to 
prevent  the  mischiefs  of  a  vacancy  in  office,  the  act  establishing 
the  judicial  courts  has  provided,  that  in  case  of  the  death  of  tho 
marshal,  his  deputies  shall  continue  in  office,  unless  otherwise 
especially  removed,  and  shall  execute  the  same  in  the  name  of 
the  deceased  marshal,  until  another  marshal  shall  be  appointed 
and  sworn.  So,  a  marshal,  when  removed  from  office,  or  his 
term  of  office  expires,  may  still  execute  all  process  in  his  hands, 
and  he  remains  responsible  for  his  prisoners  until  they  arc  duly 
delivered  over  to  his  successor,  (e)  ^  And  with  respect  to  tho 
custody  of  the  prisoners,  imder  the  law  of  the  United  States, 
the  marshal  is  directed  to  deliver  his  prisoners  to  the  kooper 
of  one  of  the  jails  of  the  state  in  which  he  is  marshal,  in  cases 
where  the  legislature  of  the  state,  in  conformity  with  the  recom- 
mendation of  Congress,  have  made  it  the  duty  of  the  jailers  to 
receive  them ;  but  where  they  have  not,  the  marshal,  under  the 

multiplied  beyond  all  former  example,  nnder  President  Jackson's  administration,  the 
proprietjr  of  the  concession  of  the  power  itself,  by  the  first  Congress,  has  been  strongly 
questioned.  It  is  the  power  of  Congress,  at  any  time,  says  a  high  authority,  to  correct 
the  extensive  operation  of  this  ezecntiye  power,  by  placing  the  appointment  of  inferior 
officen  (and  which  woold  indade  ninety-nine  out  of  a  hundred  of  the  lucratiye  offices 
of  the  government)  in  other  hands.    3  Story's  Comm.  394-397. 

(6)  Act  of  Congress  of  September  24th,  1789,  sec.  27.  By  the  act  of  Congress  of 
April  10th,  1806,  c.  21,  the  marshal's  bonds  are  to  be  filed  and  recorded  in  the  office 
of  the  derk  of  the  District  Court  or  Circuit  Court  sitting  within  the  district ;  and 
suits  for  the  breach  of  the  condition  of  any  such  bond  may  be  instituted  in  the  name 
and  for  the  sole  use  of  the  person  iigured  by  a  breach  of  the  condition  of  the  bond, 
and  judgments  on  the  bond  are  to  remain  as  a  security  for  the  benefit  of  any  person 
injured  by  the  breach  thereof. 

(c)  Ibid.  sec.  28. 

1  The  deputy  marshal  is  an  officer  of  the  District  Court  and  amenable  to  its  juris- 
diction for  malfeasance  in  office,  and  (he  jurisdiction  may  be  exercised  by  summary  or- 
der or  attachment  for  contempt.  The  Bark  Laurens  and  $  20,000  in  specie.  1  Abbott 
Adm.  508. 

'  Stewart  V.  Hamilton,  4  McLean,  534 ;  United  States  v.  Bank  of  Arkansas,  Hempst. 
C.  C.  460 ;  Doolittk's  Lessee  v.  Bryan,  14  How.  17.  S.  563. 
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direction  of  the  district  judge,  is  to  provide  his  own  place  of 
security,  (d) 

{d)  Hesolatioiis  of  Congress,  September  23d,  1789,  and  March  3d,  1791.  See,  alio, 
the  act  of  Congress  of  January  6th,  1800,  and  1  Paine  C.  C.  368.  The  marshal  is 
bonnd  to  take  from  the  prisoner  under  United  States  process,  a  bond  for  the  limits^  a* 
in  the  case  for  prisoners  under  state  process. 
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LEOTUEE   XV. 

OF  THB  OBIGINAL  AND  APPELLATE  JUBISDICTION  OF  THE  SUPREME 

COURT. 

Hayino  taken  a  general  view  of  the  great  departments  of  the 
goyernment  of  the  United  States,  I  proceed  to  a  more  precise 
examination  of  its  powers  and  duties,  and  of  the  degree  of  sub- 
ordination under  which  the  state  goyemments  are  constitutionally 
placed. 

The  constitution  of  the  United  States  is  an  instrument  contain- 
ing the  grant  of  ipeeifie  powers,  and  the  government  o{  's^ot«n^ 
the  Union  cannot  claim  any  powers  but  what  are  con-  power. 
tained  in  the  grant,  and  given  either  expressly,  or  by  necessary 
implication.  The  powers  vested  in  the  state  governments  by  their 
respective  constitutions,  or  remaining  witli  the  people  of  the  sev- 
eral states  prior  to  the  establishment  of  the  constitution  of  the 
United  States,  continue  imaltered  and  unimpaired,  except  so  far 
as  they  are  granted  to  the  United  States.  We  are  to  ascertain  the 
true  construction  of  the  constitution,  and  the  precise  extelit  of  the 
residuary  authorities  of  the  several  states,  by  the  declared  sense 
and  practice  of  the  governments  respectively,  when  there  is  no 
collision  ;  and  in  all  other  cases  where  the  question  is  of  a  judicial 
nature,  we  are  to  ascertain  it  by  the  decisions  of  the  Supreme 
Court  of  the  United  States  ;  and  those  decisions  ought  to  be  stud- 
ied and  universally  imderstood,  in  respect  to  all  the  leading  ques- 
tions of  constitutional  law.  (a)  The  people  of  the  United  States 
have  declared  the  constitution  to  be  the  supreme  law  of  the  land, 
and  it  is  entitled  to  imiversal  and  implicit  obedience.  Every  act 
of  Congress,  and  every  act  of  the  legislatures  of  the  states,  and 
every  part  of  the  constitution  of  any  state,  which  are  re- 
pugnant to  the  constitution*  of  the  United  States,  are  *314 
necessarily  void.  This  is  a  clear  and  settled  principle  of 
constitutional  jurisprudence.  The  judicial  power  of  the  Union  is 
declared  to  extend  to  aU  cases  in  law  and  equity  arising  under  the 


(a)  See  supra,  p.  243. 
VOL.  I.  S9 
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constitution ;  and  to  the  judicial  power  it  belongs,  whenerer  a  case 
is  judicially  before  it,  to  determine  what  is  the  law  of  the  land. 
The  determination  of  the  Supreme  Court  of  the  United  States,  in 
eyerj  such  case,  must  be  final  and  conclusive,  because  the  consti- 
tution gives  to  that  tribunal  the  power  to  decide,  and  gives  no 
appeal  from  the  decision. 

With  respect  to  the  judicial  power,  it  maj  be  generally  observed, 
as  the  Supreme  Court  declared,  in  the  case  of  TurMr  v.  Tht  Bank 
qf  North  Amerieaj  (a)  that  the  disposal  of  the  judicial  power,  ex- 
cept in  a  few  specified  cases,  belongs  to  Congress ;  and  the  courts 
cannot  exercise  jurisdiction  in  every  case  to  which  the  judicial 
power  extends,  without  the  intervention  of  Congress,  who  are  not 
bound  to  enlarge  the  jurisdiction  of  the  federal  courts  to  every ' 
subject  which  the  constitution  might  warrant.  So,  again,  it  has 
been  decided,  (6)  that  Congress  has  not  delegated  the  exercise  of 
judicial  power  to  the  circuit  courts,  but  in  certain  specific  cases. 
Both  the  constitution  and  an  act  of  Congress  must  coT^cur  in  con- 
ferring power  upon  the  circuit  courts.  A  considerable  portion  of 
the  judicial  power,  placed  at  the  disposal  of  Congress  by  the  con- 
stitution, has  been  intentionally  permitted  to  lie  dormant,  by  not 
being  called  into  action  by  law.  {e)  The  11th  section  of  the  Judi- 
ciary Act  of  1789,  giving  jurisdiction  to  the  circuit  courts,  has  not 
covered  the  whole  ground  of  the  constitution,  and  those  courts 
cannot,  for  instance,  issue  a  mandamttSj  but  in  those  cases  in  which 
it  may  be  necessary  to  the  exercise  of  their  jurisdiction,  (d) 

oiiftDai  ja-  The  original  jurisdiction  of  the  Supreme  Court  is  very 
tte  *t!!^^rtiM  li^Mted,  and  it  has  been  decided  that  Congress  has  no 
ooort  power  to  extend  it.  (e)  It  is  confined  by  the  constitu- 
tion to  those  cases  which  afiect  ambassadors,  other  public  ministers 
and  consuls,  and  to  those  in  which  a  state  is  a  party ;  (/) 
*  815  and  *  it  has  been  made  a  question,  whether  this  original 
jurisdiction  of  the  Supreme  Court  was  intended  by  the 
constitution  to  be  exclusive.    The  Judiciary  Act  of  1789  seems 

(a)  4  Dallas,  8. 

(b)  M'lntire  v.  Wood,  7  Cranch,  504 ;  Liyinffston  v.  Van  Ingen,  1  Paine  C.  C.  45. 
United  States  v,  Hudson  &  Goodwin,  7  Cranch,  32;  United  States  v.  BeTans,  3 
Wheaton,  386. 

(c)  Gonkling's  Treatise,  2d  edit.  68. 

{d)  Smith  V.  Jackson,  1  Paine  C.  C.  458. 
(«)  BCarbnr^r  v.  Madison,  1  Cranch,  137. 
(/)  Art  8,  sec  2. 
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to  have  considered  it  to  be  competent  for  Congress  to  vest  concur* 
rent  jurisdiction,  in*  those  specified  cases,  in  other  courts ;  for  it 
gave  a  concurrent  jurisdiction,  in  some  of  those  cases,  to  the  cir- 
cuit courts,  (a)  In  the  case  of  The  United  States  v.  Ravara^  {b) 
this  point  arose  in  the  Oircuit  Court  for  Pennsylvania  district,  and 
it  was  held  that  Congress  could  vest  a  concurrent  jurisdiction  in 
other  courts,  of  those  very  cases  over  which  the  Supreme  Court 
had  original  jurisdiction ;  and  that  the  word  original  was  not  to 
be  taken  to  imply  exclusive  cognizance  of  the  cases  enumerated. 
But  the  opinion  of  the  Supreme  Court  of  the  United  States,  in 
Marbury  v.  Madiaonj  (c)  goes  far  towards  establishing  the  principle 
of  exclusive  jurisdiction  in  the  Supreme  Court  in  all  those  cases 
of  original  jurisdiction.  This  last  case  was  considered,  in  Pevm- 
9}fh>ania  v.  Koshffy  (d)  as  shaking  the  decllsion  in  the  case  of  Ra- 
vaara  ;  and  yet  the  question  was  still  left  in  doubt  by  the  Supreme 
Court,  in  the  case  of  The  United  States  v.  Ortega^  (e)  and  a  decis- 
ion u^n  it  was  purposely  waived.  (/) 

Admitting  that  this  original  jurisdiction  of  the  Supreme  Court 
may  be  shared  by  other  courts  in  the  discretion  of  Congress,  it  has 
been  decided,  as  we  diall  presently  see,  that  this  original  jurisdic- 
tion cannot  be  enlarged,  and  that  the  Supreme  Court  t^annot  be 
vested,  even  by  Congress,  with  any  original  jurisdiction  in  other 
cases  than  those  described  in  the  constitution.^  It  is  the  appellate 
jurisdiction  of  the  Supreme  Court  that  clothes  it  with  most  of  its 
dignity  and  efficacy,  and  renders  it  a  constant  object  of 
attention  and.  solicitude  on  the  *  part  of  the  governments  *816 
and  the  people  of  the  several  states,  (a) 

(a)  Aet  of  CongTOfls,  September  34th,  1789,  sec  18.  (6)  8  Dallas,  297. 

(c)  1  Cranch,  137.  (d)  5  Seig.  &  Rawle,  545. 

(e)  11  Wheaton,  467. 

(/)  In  the  official  opinioii  of  the  Attorney-Genenl  of  the  United  States,  in  1797,  it 
was  held,  thai  the  Supreme  Court  of  the  United  States  had  no  crmuial  jurisdiction, 
until  given  by  statute,  and  that  it  was  capable  of  having  it  conferred  by  law  in  the  case 
of  ambassadors,  &c,  as  in  the  case  of  libels,  &c  Opinions  of  the  Attorneys-General, 
(July  27th,  1797,)  yoL  i.  p.  42. 

(a)  The  Imperial  Chamber  and  the  Aulic  Council  in  the  Germanic  Constitution, 

'■■■■■'        ■■  ^     ■    ■  ' 

^  Since  the  act  of  1789,  inidl  cases  where  original  jurisdiction  is  given  to  the  Su- 
preme Court  by  the  Constitution,  the  authority  is  exercised  without  further  act  of  Con- 
gress to  rogulate  process  or  confer  jurisdiction.  Conunonwealth  of  Kentucky  v.  Den- 
nbon,  Governor,  Ac  24  How.  U.  8.  66.  And  see  Chisholm's  Executors,  Georgia,  2 
Dallas,  419. 
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(1.)  The  Supreme  Court  has  appellate  jurisdiction^  in  certain 
Appellate  jo- ^^^^9  OYor  final  dccisions  in  the  state  courts,  but  it  has 
riidtotioo.      no  power  to  review  its  own  decisions,  either  at  law  or  in 
equity.  (6) 

We  have  seen  (c)  that,  by  the  act  of  Congress  of  the  24th  of 
September,  1789,  sec.  25,  a  final  judgment  or  decree  in  any  suit 
in  the  highest  court  of  law  or  equity  of  a  state,  where  is  drawn  in 
question  the  validity  of  a  treaty,  and  the  decision  is  against  its 
validity ;  or  where  is  drawn  in  question  the  construction  of  a 
treaty,  and  the  decision  is  f^ainst  tiie  title,  right,  or  privilege  set 
up  or  claimed  under  it,  may  be  re-examined  and  reversed  or 
affirmed  in  the  Supreme  Court  of  the  United  States,  upon  a  writ 
of  error ;  and,  upon  reversal,  the  cause  may  be  remanded  for  final 
decision,  or  the  Supretne  Court  may,  at  their  discretion,  if  the 
cause  shall  have  been  once  remanded  before,  proceed  to  a  final 
decision  of  the  same,  and  award  execution.  The  word  fihal^  in 
the  Judiciary  Act,  is  understood  to  apply  to  all  judgments  and 
decrees  which  determine  ike  partictdar  cauee-;  and  it  is  not  to  be 
confined  to  those  judgments  and  decrees  which  are  final  so  as  to 
terminate  all  ftirther  or  renewed  litigation,  in  a  new  suit  on  the 
same  right,  (d)  ^  Under  this  appellate  authority,  it  was  declared 
in  the  case  of  Gierke  v.  Hartffood,  (e)  that  if  the  highest  court  in  a 
state  reverse  the  judgment  of  a  subordinate  court,  and,  on  appeal 
to  the  Supreme  Court  of  the  United .  States,  the  judgment  of  the 
highest  state  court  be  in  its  turn  reversed,  it  becomes  a  mere  nul- 
lity, and  the  mandate  for  execution  may  issue  to  the.  inferior  state 
court.  .  But,  in  the  case  of  Fairfax  v.  Htmter,  (/)  a  writ  of  error 

were  tribunals  of  appellate  jurisdiction  oolj.  It  was  the  original  law  of  Qennamj,  that 
no  man  could  be  sued,  except  in  the  state  or  proyinoe  to  which  he  belonged.  1  Hallftm 
on  the  Middle  Ages,  371,  372. 

(6)  Washington  Bridge  Company  v.  Stewart,  3  How.  U.  8.  413. 

(c)  Stqfra,  p.  299. 

{d)  Weaton  v.  Citj  Council  of  Charleston,  2  Peters  U.  S.  449.  See  Judge  Conk- 
ling's  Treatise  on  the  Courts  of  the  United  States,  2d  edit  p.  23,  for  a  citation  of  Uie 
cases  on  this  point.  This  Treatise  of  the  learned  judge  is  copious,  accurate,  and  a 
'  rery  useful  digest  for  the  profession.  The  details  of  the  practice  of  the  courts  of  the 
United  States,  supported  by  a  full  leyiew  of  the  statutes,  judicial  decisions,  and  rules 
of  the  courts  are  excellent. 

(«)  3  Dallas,  343.  (/)  7  Cranch,  608. 

1  See  Foigay  v.  Conrad,  6  How.  U.  S.  201 ;  Pnlliam  v.  Christian,  6  How.  U.  S. 
209. 
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firom  the  Supreme  Court  of  the  .United  States  was  awarded 
to  the  Court  of  Appeals  of  Yirginia,  upon  a  judgment  in  *  *  317 
that  court  against  the  right  claimed  under  a  construction 
of  the  treaties  made  with  Great  Britain  in  1783  and  1794,  and  the 
judgment  of  the  Court  of  Appeals  was  rerersed,  and  the  cause 
remanded,  and  the  Court  of  Appeals  below  were  required  to  cause 
the  original  judgment,  which  had  been  reversed  in  that  court,  to 
be  carried  into  due  execution.  The  Court  of  Appeals,  when  the 
cause  came  back  to  them,  resolved  that  the  appellate  power  of  the 
Supreme  Court  of  the  United  States  did  not  extend  to  that  court, 
and  that  so  much  of  the  act  of  Congress  as  extended  the  appellate 
jurisdiction  of  the  Supreme  Court  to  that  court  was  not  warranted 
by  the  constitution ;  and  that  the  proceedings  in  the  Supreme 
Court  were  coram  rum  judiee  in  relation  to  that  court ;  and  they 
consequently  declined  obedience  to  its  mandate.  A  writ  of  error 
was  awarded  upon  this  refusal,  and  the  cause  came  up  again 
before  the  Supreme  Court  of  the  United  States,  in  a  case  in  which 
the  judgment  of  the  court  below  drew  in  question,  and  denied  the 
validity  of  the  statute  of  the  United  States,  authorizing  an  appeal 
from  a  state  court,  (a) 

A  graver  question  could  scarcely  have  arisen  in  that  court,  or 
one  involving  considerations  of  higher  importance  and  delicacy, 
or  more  deeply  affocting  the  permanency  and  tranquillity  of  the 
American  Union.  In  the  .opinion  which  was  delivered,  the  court 
observed,  that  the  constitution  imavoidably  dealt  in  general  lan- 
guage, and  did  not  enter  into  a  minute  specification  of  powers, 
or  declare  the  means  by^  which  those  powers  were  to  be  carried 
into  execution.  This  would  have  been  a  perilous  and  difficult, 
if  not  an  impracticable  task ;  and  the  constitution  lefb  it  to  Con- 
gress, from  time  to  time,  to  adopt  its  own  means  to  effectuate 
legitimate  objects,  and  to  mould  and  model  the  exercise  of  its 
powers,  as  its  own  wisdom  and  the  public  interest  should  re- 
quire. 

The  judicial  power  of  the  United  States  is  declared  to  ex- 
tend to  all  cases  arising  under  treaties  made  under  the 
*  authority  of  the  United  States.     It  was  an  absolute   *  818 
grant  of  the  judicial  power  in  that  case,  and  it  was  com- 
petent for  the  people  of  this  country  to  invest  the  general  gov- 


(a)  Martin  v.  Hunter,  1  Wheaton,  804. 
29* 
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eminent  vith  that,  or  with  any  other  powers  fliey  might  deem 
proper  and  necessary^  and  to  prohibit  the  statee  from  the  exercise 
of  any  powers  which  were,  in  their,  judgment,  incompatible  wiUi 
the  objects  of  the  general  compact.  Congress  were  bound,  by  the 
injunctions  of  the  constitution,  to  create  inferior  courts,  in  which 
to.  vest  all  that  judicial  jurisdiction  which  was  exdusively  vested 
in  the  United  States,  and  of  which  the  Supreme  Court  cannot 
take  any  other  than  an  appellate  cognizance.  The  whole  judicial 
power  must  be  at  all  tunes  vested,  either  in  an  original  or  appellate 
form,  in  some  courts  created  under  the  authority  of  the  United 
States.  The  grant  of  the  judicial  power  was  absolute,  and  it 
was  imperative  upon  Congress  to  provide  for  the  appellate  juris- 
diction of  the  federal  courts,  in  all  the  cases  in  which  judicial 
power  was  exclusively  granted  by  the  constitution,  and  not  given, 
by  way  of  original  jurisdiction,  to  the  Siipreme  Court. 

The  court,  in  their  examination  of  the  judicial  power,  supposed 
that  the  constitution  took  a  distinction  between  two  classes  of 
enumerated  cases.  It  intended  that  the  judicial  power,  cither  in 
an  original  or  appellate  form,  should  extend  absolutely  to  aU  ea$es 
in  law  and  equity  arising  under  the  constitution,  the  laws  of 
the  United  States,  and  treaties  made  under  their  authority ;  and 
to  all  cases  affecting  ambassadors,  other  public  ministers  and  con* 
suls ;  and  to  all  cases  of  admiralty  and  maritime  jurisdiction ; 
because  these  cases  were  of  vital  importance  to  the  sovere^ty 
of  the  Union,  and  they  entered  into  the  national  policy,  and 
affected  the  national  rights,  and  the  law  and  comity  of  nations. 
The  original  or  appellate  jurisdiction  ought,  therefore,  to  be  com- 
mensurate with  the  mischiefs  intended  to  be  remedied,  and  the 
policy  in  view.    But  in  respect  to  another  class  of  cases,  the  con* 

stitution  seemed,  ex  indvstiria^  to  drop  the  word  off,  and  to 
*  819    extend  the  jurisdiction  of  the  *  judiciary,  not  to  all  contoo- 

versies,  but  to  controversies  in  which  the  United  States 
were  a  party,  or  between  two  or  more  states,  or  between  oitixens 
of  difierent  states,  &c.,  and  to  leave  it  to  Congress  to  qualify  the 
jurisdiction,  original  or  appellate,  in  such  maimer  as  public  pol- 
icy might  dictate.^    But  whatever  weight  might  be  due  to  that 

1  In  Florida  v.  Geofgia,  17  H<yw.  U.  8. 47S,  the  jviiBdictkm  of  the  Svprema  Cout 
oyer  saits  between  states,  or  snitB  to  which  the  United  States  are  a  party,  is  examined 
at  length  in  the  prevailing  opinion  of  the  court  and  in  the  dissenting  opinions  of  the 
minority. 
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distinction,  it  was  held  to  be  manifest,  that  the  judicial  power 
was,  unavoidablj,  in  some  cases,  exclusive  of  all  state  authority, 
and,  in  all  others,  might  be  made  so  at  the  election  of  Congress. 
l^e  Judiciary  Act,  throughout  every  part  of  it,  and  particularly 
in  the  9th,  11th,  and  18th  sections,  assumed,  that  in  all  cases  to 
which  the  judicial  powers  of  the  United  States  extended.  Con- 
gress might  rightfully  vest  exclusive  jurisdiction  in  their  own 
courts.  The  criminal,  and  the  admiralty  and  maritime  jurisdic- 
tion, must  be  exclusive ;  and  it  was  only  in  those  cases  where, 
previous  to  the  constitution,  state  tribunals  possessed  juiisdictiim 
independent  of  national  authority,  that  they  could  now  constitu- 
tionally exercise  a  concurrent  jurisdiction. 

The  exercise  of  appellate  jurisdiction  was  not  limited  by  the 
constitution  to  the  Supreme  Court.  Congi*ess  might  create  a  suc- 
cession of  inferior  tribunals,  in  each  of  which  it  might  vest  appel- 
late as  well  as  original  jurisdiction.  The  appellate  jurisdiction 
of  the  Supreme  Court,  in  cases  where  it  had  not  original  jurisdic- 
tion, was  declared  to  be  subject  to  such  exceptions  and  regulations 
as  Congress  might  prescribe.  It  remained,  therefore,  entirely  in 
the  discretion  of  Congress  to  cause  the  judicial  power  to  be  exer- 
cised in  every  variety  of  form  of  appellate  jurisdiction,  and  the 
appellate  power  was  not  limited  to  cases  pending  in  the  courts 
of  the  United  States.  If  it  had  been  limited  to  cases  in  those 
courts,  it  would  necessarily  follow  that  the  jurisdiction  of  the 
federal  courts  must  have  been  exclusive  of  state  courts,  in  all 
the  cases  enumerated  in  the  constitution.  If  the  judicial  power 
of  the  United  States  extends  to  all  cases  arising  under  the  consti- 
tution, laws,  and  treaties  of  the  Union,  and  to  all  cases  of 
admiralty  and  maritime  jurisdiction,  *the  state  courts  *820 
could  not,  consistentiy  with  the  express  grant  in  the  con- 
stitution, entertain  any  jurisdiction  in  those  cases  without  the 
right  of  appeal.  K  the  state  courts  might  entertain  concurrent 
jurisdiction  over  any  of  those  cases  without  control,  then  the 
appellate  jurisdiction  of  the  United  States,  as  to  such  cases,  would 
have  no  existence,  which  would  be  contrary  to  the  manifest  intent 
of  the  constitution.  The  appellate  power  of  the  federal  courts 
must  extend  to  the  state  courts,  so  long  as  the  state  courts  enter- 
tain any  concurrent  jurisdiction  over  the  cases  which  the  consti- 
tution has  declared  shall  fall  within  the  cognizance  of  the  judicial 
power.    It  is  very  plain  that  the  constitution  did  contemplate 
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that  cases  within  the  judicial  cognizance  of  the  United  States 
would  arise  in  the  state  courts,  in  the  exercise  of  their  ordinary 
jurisdiction;  and  that  the  state  courts  would  incidentally  take 
cognizance  of  the  cases  arising  under  the  constitution,  the  laws, 
and  the  treaties  of  the  United  States ;  and  as  the  judicial  power 
of  the  United  States  extended  to  all  such  cases,  by  the  very 
terms  of  the  constitution,  it  followed,  as  a  necessary  conse- 
quence, that  the  appellate  jurisdiction  of  the  courts  of  the 
United  States  must  and  did  extend  to  the  state  tribunals,  and 
attach  upon  every  case  within  the  cognizance  of  the  judicial 
power. 

All  the  enumerated  cases  of  federal  cc^izance  are  those  which 
touch  the  safety,  peace,  and  sovereignty  of  the  nation,  or  which 
presume  that  state  attachments,  state  prejudices,  state  jealousies, 
and  state  interests,  might  sometimes  obstruct  or  control  the 
regular  administration  of  justice.  The  appellate  power,  in  all 
these  cases,  is  founded  on  the  clearest  principles  of  policy  and 
wisdom,  and  is  deemed  requisite  to  fulfil  efifectually  the  great 
and  beneficent  ends  of  the  constitution.  It  is  likewise  neces- 
sary, in  order  to  preserve  uniformity  of  decision  diroughout  the 
United  States,  upon  all  subjects  within  die  purview  of  the  con- 
stitution ;  and  the  mischiefs  of  opposite  constructions  and  con- 
tradictory decisions  in  the  different  states,  on  all  tliese  points  of 

general  concern,  would  be  deplorable. 
*  821       *  The  right  of  removal  of  a  cause  from  a  state  court  by  a 

defendant,  who  is  entitled  to  try  his  rights  and  assert  his 
privileges  in  the  national  forum,  is  also  the  exercise  of  appellate  ju- 
risdiction ;  and  the  right  of  removal  of  a  cause  may  exist  before 
or  after  judgment,  in  the  discretion  of  Congress.  The  Supreme 
Court,  'by  a  train  of  reasoning  which  appears  to  be  unanswerable 
and  conclusive,  came  to  the  decision,  that  the  appellate  power  of 
the  United  States  did  extend  to  cases  pending  in  the  state  courts, 
and  that  the  25th  section  of  the  Judiciary  Act  of  1789,  author- 
izing the  exercise  of  this  jurisdiction  in  the  specified  cases  by 
a  writ  of  error,  was  supported  by  the  letter  and  spirit  of  the 
constitution.  The  judgment  of  the  Court  of  Appeids,  in  Vir- 
ginia, rendered  on  the  mandate  in  the  cause,  and  denying  the 
appellate  jurisdiction  of  the  Supreme  Court,  was  consequently 
reversed,  and  the  judgment  of  the  District  Court  in  Yir^nia, 
which  the  Court  of  Appeals  in  Virginia  had  reversed,  was  af- 
firmed. 
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Whether  the  Supreme  Court  had  authority  to  issue  the  compul 
flory  process  of  mamdamM  to  the  state  courts,  to  enforce  the  judg 
ment  of  reversal,  was  a  question  which  the  court  did  not  think  it 
necessary  to  discuss  or  decide ;  and  one  of  the  judges,  in  the  sepa- 
rate opinion  which  he  gave  in  the  cause,  seemed  to  think  that  the 
Supreme  Court,  in  the  exercise  of  its  appellate  jurisdiction,  was 
8U{»reme  over  the  parties  and  over  the  case,  but  that  it  had  no 
compulsory  control  over  the  state  tribunals.  The  court  itself 
gave  no  intimation  of  an  opinion  whether  it  could  or  could  not 
lawfully  resort  to  compulsory  or  restrictive  process,  operating  in 
personam  \Lpon  the  state  tribunals ;  and  it  was  no  doubt  deemed 
discreet  not  to  assert  more  authority  constitutionally  vested  in 
the  court  than  was  necessary  for  the  occasion.  If  the  appellate 
jurisdiction  be  founded,  as  it  no  doubt  was  in  that  case,  on  a 
solid  basis,  it  would  seem  to  carry  with  it,  as  of  course,  all  the 
coercive  power  incident  to  every  such  jurisdiction,  and  requisite 
to  support  it. 

*  (2.)  Another  question  which  was  largely  discussed  *  822 
and  profoundly  considered  by  the  Supreme  Court,  was 
touching  its  authority  to  issue  a  mandamus  when  not  writ  of  man- 
arising  in  a  case  under  its  appellate  jurisdiction,  and  '^^* 
when  not  required  in  the  exercise  of  its  original  jurisdiction.  In 
the  case  of  Marhury  v.  MadiBon^  (a)  the  plaintiff  had  been  nomi- 
nated by  the  President,  and,  by  and  with  the  advice  and  consent 
of  the  Senate,  had  been  appointed  a  justice  of  the  peace  for  the 
District  of  Columbia,  and  the  appointment  had  been  made  com- 
plete and  absolute  by  the  President's  signature  to  the  commission, 
and  the  commission  had  been  made  complete  by  affixing  to  it  the 
seal  of  the  United  States.  The  Secretary  of  State,  after  all  this, 
withheld  the  commission,  and  the  withholding  of  it  was  adjudged 
to  be  a  violation  of  a  vested  legal  right,  for  which  the  plaintiff  was 
entitied  to  a  remedy  by  mandamus ;  and  the  only  question  was, 
whether  the  maniamiws  could  constitutionally  issue  from  the 
Supreme  Court.  (6) 


(a)  1  Craacli,  137. 

(6)  In  ilie  caae  of  EendAQ  v.  The  United  States,  12  Peters  U.  8.  5S4,  it  was  decided, 
that  the  Circait  Court  for  the  District  of  Columbia  had  anthori^  to  issue  and  enforce 
obedience  to  a  momdamoBy  requiring  the  peribrmance  of  a  mere  ministerial  act  bj  the 
Po6tmaster*General,  and  which  neither  he  nor  the  President  had  anj  authority  to  denj 
or  control ;  for  the  Poetmaster-Qenerai  is  not  subject  to  the  direction  and  control  of  the 
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The  Judiciary  A.ciy  sec.  IS,  authorized  the  Supreme  Court  to 
issue  write  of  mandanms,  in  ca^  warraated  by  the  principles 
and  usages  of  law,  to  aaj  courts  appointed,  or  persons  holding 
o£Gice,  under  the  authority  of  the  United  States.  There  was  no 
doubt  that  the  act  applied  to  the  case,  and  gave  the  power,  if  the 
law  was  constitutional ;  but  the  court  was  of  opinion  that  the  act, 
in  this  respect,  was  not  warranted  by  the  constitution,  because  the 
issuing  of  a  vnandamui  in  this  case  would  be  an  exercise  of  original 
jurisdiction  not  within  the  constitution,  and  Congress  had  not 
power  to  give  original  jurisdiction  to  the  Supreme  Court  in  other 
cases  than  those  described  in  the  constitution.  It  had  not  author- 
ity to  give  to  the  Supreme  Court  appellate  jurisdiction,  where  the 
constitution  had  declared  that  its  jurisdiction  should  be  original, 
nor  original  jurisdiction  where  the  constitution  had  declared  it 
should  be  appellate.  To  enable  the  court  to  issue  a  maw- 
*  823  damusy  it  must  be  shown  to  be  an  exercise,  or  *  necessary 
to  an  exercise,  of  appellate  jurisdiction. 

The  Supreme  Court  may  accordingly  issue  a  mandanma  to  a 
Cir(5uit  Court  of  the  United  States,  commanding  it  to  sign  a  bill 
of  exceptions,  for  this  is  ah  exercise  of  power  warranted  by  the 
principles  and  usages  of  law.  (a) 

(8.)   The  constitution  gives  to  the  Supreme  Court  original  ju- 

Prendent,  with  respect  to  the  execution  of  duties  imposed  upon  him  by  law.^  Tho 
President  has  no  dispensing  power  oyer  the  law,  nor  will  a  mandamua  lie  to  correct  the 
erroneous  judgment  of  an  inferior  court.  It  is  not  the  process  to  review  judicial  errors 
of  anj  kind.  Ex  parte  Hoyt,  13  Peters  U.  S.  279 ;  Ex  parte  Whitney,  18  Peters  IT.  8 
404.  This  is  a  settled  principle  in  English  and  American  law.  The  King  v.  Justices 
of  Monmouthshire,  7  Dowl.  &  Ryl.  334 ;  Judges  of  Oneida  v.  The  People,  18  Wendell, 
79 ;  The  People  v.  Judges  of  Dutchess  C.  P.  20  Wendell,  658. 

(a)  Ex  parte  Crane  and  another,  5  Peters  U.  8. 190.  In  the  case  of  Barry  ».  Mer- 
eem,  5  How.  U.  8.  103,  in  the  Supreme  Court  of  the  United  Stetes,  at  Washington, 
January,  1847,  it  was  adjudged  that  a  writ  of  error  would  not  lie  to  the  Supreme 
Court,  upon  the  judgment  of  a  Circuit  Court,  refusing  to  grant  a  writ  of  habeas  oorput, 
in  a  case  of  a  father  claiming  from  the  mother  his  in&nt  daughter.  The  case  did  not 
come  within  the  prorision  of  the  22d  section  of  the  Judiciary  Act  of  1789.  The  case 
was  not  within  the  limits  assigned  hy  the  act  of  Congress  to  the  appellate  jorisdiction 
of  the  Supreme  Court 

^  A  mandcamu  against  the  Secretary  of  the  NaTy  will  not  lie,  at  the  instance  of  an 
officer  to  enforce  the  payment  of  his  salary.  The  duties  of  the  Secretary  in  making 
such  paymente  are  not  merely  ministerial,  but  are  official  and  to  some  extent  discretion- 
ary, and  the  judicial  department  has  no  power  to  interfere  with  their  discharge.  Bru- 
hear  v.  Mason,  6  How.  U.  8.  93.  See,  also,  Beeside  v.  Walker,  11  How.  U.  S.  879. 
United  States  v,  Qnthrie,  17  How.  U.  S.  284. 
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risdiction  in  those  cases  in  which  a  state  shall  be  a  when  a  state 
party ;  and  in  Fowler  r.  lAndsey^  (b)  the  question  arose,  *> »  p^^- 
when  a  state  was  to  be  considered  a  party  .^  The  parties  in  that 
Bait  claimed  title  to  lands  under  grants  from  different  states. 
The  plaintiff  brought  his  ejectment  in  the  Circuit  Court  of  Con* 
necticut,  claiming  title  under  a  grant  from  that  state,  and  under  a 
claim  that  the  lands  lay  within  the  jurisdiction  of  that  state.  The 
defendant  claimed  title  under  a  grant  from  New  York,  and  on  the 
ground  that  the  lands  lay  within  the  rightfhl  as  well  as  actual 
jurisdiction  of  New  York.  The  court  laid  down  this  rule  on  the 
subject  of  the  jurisdiction  of  the  Supreme  Court,  on  account  of  the 
interest  that  a  state  has  in  the  controversy,  that  it  must  be  a  case 
in  which  a  state  is  either  nominally  or  substantially  die  party ;  and 
that  it  is  not  sufficient  that  the  state  may  be  consequentially  af- 
fected, as  being  bound  to  make  retribution  to  her  grantee  upon  the 
event  of  eviction.  Though  there  may  be  a  controversy  relative  to 
soil  or  jurisdiction  between  two  states,  yet  if  that  controversy 
occurs  in  a  suit  between  two  individuals,  to  which  neither  of  the 
states  is  a  party  upon  the  record,  it  is  not  a  case  within  the  original 
jurisdiction  of  the  Supreme  Court,  because  the  states  may  contest 
the  right  of  soil  in  the  Supreme  Court  at  any  time,  notwithstanding 
a  decision  in  the  suit  between  the  individuals.  Nor  will  a  decision 
as  to  the  right  of  soil  between  individuals  affect  the  right 
of  tlie  state  as  to  *  jurisdiction ;  and  that  jurisdiction  may  *  324 
remain  unimpaired,  though  the  state  may  have  parted  with 
the  right  of  soil.  In  such  a  case  the  Supreme  Court  would  not 
allow  an  injunction,  on  a  bill  filed  by  the  state  of  New  York  against 
the  state  of  Connecticut,  to  stay  proceedings  in  the  ejectment  suit 
between  individuals,  though  a  general  claim  of  soil  and  jurisdiction 
was  involved  in  the  private  suit,  because  the  state  of  New  York 
was  not  a  party  to  the  suit  in  the  Circuit  Court,  nor  interested  in 
the  decision,  (a) 

(6)  8  Dallas,  411 . 

(a)  New  York  v.  Connecticut,  4  Dallas,  S.  In  the  case  of  the  State  of  Bhode 
Island  V.  The  State  of  Massachusetts,  12  Peters  U.  S.  657,  it  was  decided,  after  a  Torj 
elaborate  discussion,  that  the  Supreme  Court  had  jurisdiction  to  ascertain  and  establish 
boundaries  between  two  states,  and  to  restore  and  confirm  rights  of  soToreigntj  and 
jurisdiction. 

^  A  suit  by  or  against  the  goremor  of  a  state  in  his  official  capacity  is  a  suit  1^  or 
against  a  state,  within  the  meaning  of  the  constitution. 
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Appeiuteju-     (4.)  The  appellate  jurisdiction  of  the  Supreme  Court 
JI^J^oJ^  exists  only  in  those  cases  in  which  it  is  aflarmatively 


given.  In  the  case  of  Wiacart  v.  DatuAy,  (b)  the  Su- 
preme Court  considered  that  its  whole  appellate  jurisdiction  de- 
pended upon  the  regulations  of  Congress,  as  that  jurisdiction  was 
given  by  the  constitution  in  a  qualified  manner.  The  Supreme 
Court  was  to  have  appellate  jurisdiction,  ^^  with  such  exceptions 
and  imder  such  regulations  as  Congress  should  make " ;  and  if 
Congress  had  not  provided  any  rule  to  regulate  the  proceedings  on 
appeal,  the  court  could  not  exercise  an  appellate  jurisdiction ;  and. 
if  a  rule  be  provided,  the  court  could  not  depart  from  it.  In  pur* 
suance  of  this  principle,  the  court  decided,  in  Clarke  v.  Bazor 
done,  (c)  that  a  writ  of  error  did  not  lie  to  that  court  from  a  court 
of  the  United  States  territory  northwest  of  the  Ohio,  because  the 
act  of  Congress  had  not  authorized  an  appeal  or  writ  of  error  from 
such  a  court.  It  was  urged,  that  the  judicial  power  extended  to 
all  cases  arising  under  the  constitution,  and  that  where  a  Supreme 
Court  had  not  original,  it  had  appellate  jurisdiction,  with  such 
exceptions  and  under  such  regulations  as  Congress  should  make ; 
and  that  the  appellate  power  was  derived  from  the  constitution, 
and  must  be  full  and  complete,  in  all  cases  appertaining  to 
*  825  the  federal  judiciary  *  whe^^  Congress  had  not  by  law  in- 
terfered and  controlled  it,  by  exceptions  and  regulations. 
Tlie  court,  however,  adhered  to  the  doctrine  which  they  had  before 
laid  down,  and  proceeded  upon  the  principle,  that  though  the  ap- 
pellate powers  of  the  court  were  given  by  the  constitution,  they 
were  limited  entirely  by  the  judiciary  statutes,  which  are  to  be  un- 
derstood as  making  exceptions  to  the  appellate  jurisdiction  of  the 
court,  and  to  imply  a  negative  on  the  exercise  of  such  a  power,  in 
every  case  but  those  in  which  it  is  affirmatively  given  and  de* 
scribed  by  statute.  This  was  the  principle  also  explicitly  declared 
in  the  case  of  The  United  States  v.  Marej  (a)  and  in  the  case  of 
Durausseau  v.  The  United  States,  {b)  In  the  first  of  those  cases, 
the  rule  of  construction  was  carried  to  the  extent  of  holding  that 
no  appeal  or  writ  of  error  lay  in  a  criminal  case  from  the  Circuit 
Court  of  the  District  of  Columbia,  because  the  appellate  jurisdic- 
tion, as  to  that  district,  applied>  by  the  terms  of  the  statute,  to 
civil  cases  only.    The  rule  was  afterwards,  in  JEx  parte  Kear- 

(b)  3  DallM,  321.  (a)  8  Cnmch,  159. 

(c)  1  Craach,  812.  (6)  6  Cxanch,  307. 
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9uy,  (c)  laid  down  generally,  that  the  Supreme  Court  had  no  appel- 
late jurisdiction  from  circuit  courts  in  criminal  cases  confided  to  it 
hj  the  laws  of  the  United  States.^  Nor  has  it  any  appellate  juris- 
diction over  a  judgment  of  the  circuit  courts,  in  cases  brought  be- 
fore it  by  writ  of  eni§T  from  a  district  court,  though  it  has  oyer 
judgments  and  decrees  of  the  circuit  courts,  in  suits  brought  be- 
fore them  by  appeal  from  the  district  courts,  (d) 

(5.)  The  constitution  says,  that  the  judicial  power  shall  extend 
to  all  cases  arising  imder  the  constitution,  laws,  and  j^^g^^ow- 
treaties  of  the  United  States ;  and  it  has  been  made  a  w  oonflned  to 
question,  a^  to  what  was  a  case  arising  under  a  ^^JL 

treaty.  In  ^  Otoings  v.  Norwood^  {a)  there  was  *326«ittttion,tre»- 
an  ejectment  between  two  citizens  of  Maryland,  ****     ***** 

for  lands  in  that  state ;  and  the  defendant  set  up  an  outstand- 
ing title  in  a  British  subject,  which  he  contended  was  protected 
by  the  British  treaty  of  1794.  The  Court  of  Appeals  decided 
against  the  title  thus  set  up ;  and  the  Supreme  Court  of  the 
United  States  held' that  not  to  be  a  case  within  the  appellate 
jurisdiction  of  the  court,  because  it  was  not  a  case  arising  under 
the  treaty.  The  treaty  itself  was  not  drawn  in  question,  either 
directly  or  incidentally.  The  title  in  question  did  not  grow  out 
of  the  treaty,  and  as  the  claim  was  not  under  the  treaty,  the 
title  was  not  protected  by  it ;  and  whether  the  treaty  was  an 
obstacle  to  the  recovery,  was  then  a  question  exclusively  for  the 
state  court.  (()  ^ 

(c)  7  Wheaton,  88 ;  Ex  parte  Watkins,  8  Feten  U.  S.  198  ;  7  Peters  U.  S.  568,  S.  P. 

(d)  United  States  v.  Goodwin,  7  Cranch,  108 ;  United  States  v,  Gordon,  Ibid.  287. 
But  see  tupra,  p.  199,  now  altered  by  act  of  Congress.  Mr.  Justice  Stoiy,  in  the  case 
£x  parte  Christy,  8  How.  U.  S.  292,  817,  stated  that  no  appeal  was  given  or  lies  fh>m 
the  judgments  either  of  the  District  or  Circuit  Courts  in  criminal  cases.  So  it  was  ad- 
judged that  the  Supreme  Court  has  no  power  of  appeal  from  the  decrees  of  the  District 
Court  sitting  in  bankruptcy,  nor  any  power  to  issue  a  prohibition,  except  when  the 
District  Court  is  proceeding  as  a  court  of  admiralty  and  maritime  jurisdiction.  See, 
also,  infraf  p.  383.  (a)  5  Cranch,  344. 

(6)  A  case,  in  the  sense  of  the  Constitution,  says  Mr.  Justice  Story,  (Commentaries 

1  The  U.  8.  Sup.  Court  has  no  power  of  revision  of  the  judgment  of  the  district  and 
circuit  courts,  in  criminal  cases;  but  it  has  jurisdiction  in  criminal  as  well  as  dvil 
controversies  in  cases  where  judgment  is  not  rendered  in  the  circuit  courts  by  reason 
of  a  difierence  in  the  opinions  of  the  judges  holding  such  courts,  and  a  certificate  of  the 
division  is  made  pursuant  to  the  amendatory  act  of  1802.  Forsyth  v.  The  United 
States,  9  How.  U.  S.  571. 

1  Henderson  v.  Tennessee,  10  How.  U.  S.  311 ;  and  see  Gill  v.  Oliver's  Executors^ 
11  How.  U.  8.  529 ;  Williams  v,  OUver^  12  How.  U.  S.  111. 
▼OL.  r.  30 
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(6.)  The  Judiciary  Act  of  1789  required,  on  error  or  appeal 
Appellate  Jo-  from  a  State  court,  that  the  error  assigned  appear  on  die 
fined  to  mat^^^'^  of  the  record,  and  immediately  respect  some  ques- 
on  the  reoocd.  tiou  affecting  the  validity  or  construction  of  the  consti* 
tution,  treaties,  statutes,  or  authorities  of  ^the  Union.  Under 
this  act,  it  is  not  necessary  that  the  record  should  state  in  terms 
the  misconstruction  of  the  authority  of  the  Union,  or  that  it  was 
drawn  in  question  ;  but  it  must  show  some  act  of  Congress  appli- 
cable to  the  case,  to  give  to  the  Supreme  Court  appellate  jurisdic- 
tion. It  will  be  sufficient,  if  it  be  apparent  that  the  case,  in  point 
of  law,  involved  one  of  the  questions  on  which  the  appellate 
jurisdiction  is  made  to  depend  by  the  25th  section  of  the  Ju- 
diciary Act  of  1789,  and  that  the  state  court  must  have  virtually 
passed  upon  it.  (c)  But  the  court  has  been  so  precise  upon  this 
point,  that  in  MiUer  v.  Nieholh,  {d)  notwithstanding  it  was  believed 
that  an  act  of  Congress,  giving  the  United  States  priority  in 
cases  of  insolvency,  had  been  disregarded,  yet,  as  the  fact 
of  insolvency  *did  not  appear  upon  record,  the  court  *827 
decided  that  they  could  not  take  jurisdiction  of  the  case. 
In  the  exercise  of  their  appellate  jurisdiction,  the  Supreme  Court 
can  only  take  notice  of  questions  arising  on  matters  of  fact  appear- 
ing upon  the  record;  and  in  all  cases  where  jurisdiction  depends 
on  the  parfy,  it  is  the  party  named  in  the  record,  (a) 

ReziBU.  ^^*  "^^  appellate  jurisdiction  may  exist,  though  a 
thoQghastate  stato  bc  a  party,  and  it  extends  to  a  final  judgment  in  a 
beapu^.     g|^^  court,  ou  a  case  arising  under  the  authority  of 

on  the  Constitation,  toI.  iii.  p.  507,)  is  a  suit  in  law  or  equity,  and  arises  when  some 
sabject  touching  the  Constitation,  laws,  or  treaties  of  the  United  States  is  submitted 
to  the  courts  bj  a  party,  who  asserts  his  rights  in  the  form  prescribed  by  law.  See, 
also,  9  Wheaton,  819,  and  9  Peters  U.  S.  224. 

(c)  Craig  v.  State  of  Missouri,  4  Peters  U.  S.  410.  In  CroweU  v.  Randell,  10  Peters 
U.  S.  368,  the  Supreme  Court  reviewed  all  the  cases  on  the  appellate  jurisdiction  of  the 
court  from  the  state  courts ;  and  it  was  decided,  that  to  give  the  court  appellate  juris- 
diction, two  things  must  have  occurred,  and  be  apparent  in  the  record,  or  by  necessary 
inference  from  it :  (I.)  that  some  one  of  the  questions  stated  in  the  25th  section  of  tlM 
Judiciary  Act  of  1789  Hi  ariae  in  the  court  below,  and  (2.)  that  a  decision  was 
actually  made  thereon  by  the  same  court  in  the  manner  required  by  the  section.  If 
both  of  these  do  not  appear  on  the  record,  the  appellate  jurisdiction  fiiils.  12  Peters 
U.  S.  507,  6.  P.  Ocean  Ins.  Co.  v.  PoUeys,  13  Peters  U.  S.  157,  S.  P.  Coons  v. 
GaUager,  15  Peters  U.  S.  18,  S.  P.    See,  also,  ConUing's  Treatise,  (2d  edit.)  26. 

(</)  4  Wheaton,  311. 

(a)  Governor  of  Geoi^a  v.  Madrazo,  1  Peters  U.  S.  110.  Hickie  v,  Starke,  Ibid. 
98.    Fisher  v.  Cockerell,  5  Ibid.  248. 
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the  Union.  The  appellate  powers  of  the  federal  judiciary  over  the 
state  tribunals  was  again^  and  very  largely  discussed,  in  the  case 
of  Cohen%  y.  Virginia  ;(h)  and  the  constitutional  authority  of 
the  appellate  jurisdiction  of  the  Supreme  Court  was  vindicated 
with  great  strength  of  argument  and  clearness  of  illustration. 
The  question  arose  under  an  act  of  Congress  instituting  a  lotteiy 
in  the  District  of  Columbia,  and  the  defendant  below  was  crimi- 
nally prosecuted  for  selling  tickets  in  that  lottery,  contrary  to  an 
act  of  the  legislature  of  Virginia.  Judgment  was  rendered 
against  him,  in  the  highest  court  of  the  state  in  which  the  cause 
was  cc^nizable,  though  he  claimed  the  protection  of  the  act  of 
Congress.  A  writ  of  error  was  brought  upon  that  judgment 
into  the  Supreme  Court  of  the  United  States,  on  the  groimd 
that  the  prosecution  drew  in  question  the  validity  of  the  statute 
in  Virginia,  as  being  repugnant  to  a  law  of  the  United  States, 
and  that  the  decision  was  in  favor  of  the  state  law.  It  was 
made  a  great  point  in  the  case,  whether  the  Supreme  Court 
had  any  jurisdiction. 

The  court  decided,  that  its  appellate  jurisdiction  was  not  ex- 
cluded by  the  character  of  the  parties,  one  of  them  being  a  state, 
and  the  other  a  citizen  of  the  state.  Jurisdiction  was  given  ' 
to  the  courts  of  the  Union  in  two  classes  of  cases.  *  In  *  828 
the  first,  their  jurisdiction  depended  on  the  character  of 
the  cause,  whoever  might  be  the  parties ;  and,  in  the  second,  it 
depended  entirely  on  the  character  of  the  parties,  and  it  was 
imimportant  what  might  be  the  subject  of  controversy.  The 
general  government,  though  liihited  as  to  its  objects,  was  su- 
preme with  respect  to  those  objects.  It  was  supreme  in  all  cases 
in  which  it  was  empowered  to  act.  A  case  arising  under  the  con- 
stitution and  laws  of  the  Union  was  cognizable  -in  the  courts  of 
the  Union,  whoever  might  be  the  parties  to  that  case.  The  sover- 
eignty of  the  states  was  limited  or  surrendered,  in  many  cases, 
where  there  was  no  other  power  conferred  on  Congress  than  a 
constructive  power  to  maintain  the  principles  established  in  the 
constitution.  One  of  the  instruments  by  which  that  duty  might 
be  peacefully  performed  was  the  judicial  department.  It  was 
authorized  to  decide  all  cases  of  every  description,  arising  under 
the  constitution,  laws,  and  treaties  of  the  Union ;  and  from  this 
general  grant  of  jurisdiction,  no  exception  is  made  of  those 

(6)  6  Wh^aton,  264. 
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cases  in  which  a  state  maj  be  a  party.  It  was  likewise  a  politi- 
cal axiom,  that  the  judicial  power  of  every  well-constitated  goT- 
ernment  must  be  coextensive  with  the  legislative  power,  and 
must  be  capable  of  deciding  every  judicial  question  which  grows 
out  of  the  constitution  and  laws.  The  most  mischievous  conse- 
quences would  follow,  £rom  the  absence  of  appellate  jurisdiction 
over  a  state  court,  where  a  state  was  a  party,  for  it  would  pros- 
trate the  government  and  laws  of  the  Union  at  the  feet  of  every 
state.  The  powers  of  the  government  could  not  be  executed  by 
its  own  means,  in  any  state  disposed  to  resist  its  execution  by  a 
course  of  legislation.  If  the  courts  of  the  Union  could  not  cor- 
rect the  judgments  of  the  state  courts,  inflicting  penalties  under 
state  laws,  upon  individuals  executing  the  laws  of  the  Union, 
each  member  of  the  confederacy  would  possess  a  veto  on  the  will 
of  the  whole.  No  government  ought  to  be  so  defective  in  its 
organization,  as  not  to  contain  within  itself  the  means  of 
*  829  securing  the  execution  of  its  own  laws.  If  *  each  state 
was  left  at  liberty  to  put  its  own  construction  upon  the 
constitutional  powers  of  Congress,  and  to  legislate  in  conformity 
to  its  own  opinion,  and  enforce  its  opinion  by  penalties,  and  to 
resist  or  defeat,  in  the  form  of  law,  the  legitimate  measures  of 
the  Union,  it  would  destroy  the  constitution,  or  reduce  it  to  the 
imbecility  of  the  old  confederation.  To  prevent  such  mischief 
and  ruin,  the  constitution  of  the  United  States,  most  wisely  and 
most  clearly,  conferred  on  the  judicial  department  the  power  of 
construing  the  constitution  and  laws  in  every  case,  and  of  pre- 
serving .them  from  all  violation  from  every  quarter,  as  fSEix  as  judi- 
cial decisions  could  preserve  them. 

The  case  before  the  court  was  one  in  which  jurisdiction  de- 
pended upon  the  character  of  the  cause,  as  it  was  a  case  arising 
under  the  law  of  the  Union.  It  was  not  an  ordinary  case  of  a 
controversy  between  a  state  and  one  of  its  citizens,  for  there  the 
jurisdiction  would  depend  upon  the  character  of  the  parties.  The 
court  concluded,  that  the  appellate  power  did  extend  to  the  case, 
though  a  state  was  a  party,  because  it  was  a  case  touching  the 
validity  of  an  act  of  Congress,  and  the  decision  of  the  state  court 
was  against  its  validity ;  and  in  all  cases  arising  under  the  consti- 
tution, laws,  and  treaties  of  the  Union,  the  jurisdiction  of  the  court 
may  be  exercised  in  an  appellate  form,  though  a  state  be  a  party. 

The  court  observed,  that  the  amendment  to  the  constitution,  do- 
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clanBg  that  the  judicial  power  was  not  to  be  construed  to  extend 
to  any  suit  in  law  or  equity  commenced  or  prosecuted  against  a 
state  by  individuals,  did  not  apply  to  a  writ  of  error,  which  was 
not  a  suit  against  a  state,  within  the  meaning  of  the  constitution ; 
and  the  jurisdiction  of  the  Supreme  Court,  in  cases  arising  under 
the  coiLstitutiiHL,  laws,  and  treaties  of  the  Union,  may  be  exercised 
by  a  writ  of  error  brought  upon  the  judgment  of  a  state  court. 
The  United  States  are  one  nation  and .  one  people,  as  to  all 
cases  and  powers  given  by  the  constitution,  and  the  judi- 
cial power  *  must  be  competent  not  only  to  decide  on  the  *  330 
validity  of  the  constitution  or  law  of  a  state,  if  it  be  repug* 
nant  to  the  constitution  or  to  a  law  of  the  United  States,  but  also 
to  decide  on  the  judgment  of  a  state  tribunal  enforcing  such  un- 
constitutional law.  The  federal  courts  must  either  possess  exclu- 
rive  jurisdiction  in  all  cases  affecting  the  constitution  and  laws  and 
treaties  of  the  Unioii,  or  they  must  have  power  to  revise  the  judg- 
ments rendered  on  &em  by  the  state  tribunals.  If  the  several 
state  courts  had  final  jurisdiction  over  the  same  cases,  arising 
upon  the  same  laws,  it  would  be  a  hydra  in  government,  from 
which  nothing  but  contradiction  and  confusion  could  proceed. 
Nothing  can  be  plainer  than  the  proposition,  that  the  Supreme 
Oourt  of  the  nation  must  have  power  to  revise  the  decisions  of 
local  tribunals  on  questions  which  affect  the  nation,  or  the  most 
important  ends  of  the  government  might  be  defeated,  and  we 
should  be  no  longer  one  nation  for  any  efficient  purpose.  The 
doctrine  would  go  to  destroy  the  great  fundamental  principles  on 
which  the  fEtbric  of  the  Union  stands,  (a) 

We  have  now  finished  the  review  of  the  most  important  points 
that  have  arisen  in  the  jurisprudence  of  the  United  States,  on  the 
subject  of  the  original  and  appellate  jurisdiction  of  the  Supreme 
Court.  So  far  as  the  powers  of  that  court,  under  the  constitution, 
and  under  the  25th  section  of  the  Judiciary  Act  of  1789,  have 
been  drawn  in  question,  they  have  been  maintained  with  great 
success,  and  Tvlth  an  equal  display  of  dignity  and  discretion. 

(a)  In  Winiams  v.  Norris,  and  Montgomery  v.  Hcmandes,  12  Wheaton,  117, 129, 
under  the  25th  section  of  the  Judiciary  Act  of  1789,  c  20,  it  was  held,  that  the 
Supreme  Coort  has  no  i^peUate  jurisdiction,  unless  tiie  decision  in  the  state  court 
be  agaifut  the  right  or  title  set  up  by  the  party  under  the  constitution  or  statute  of  the 
United  States,  and  the  title  depended  thereon ;  or  unless  the  decision  be  in  favor  of  a 
state  law,  when  its  validity  was  questioned,  as  repugnant  to  the  constitution  of  the 
United  States,  and  the  right  of  the  party  depended  upon  the  state  law. 

30* 
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LECTURE   XVI. 

OF  THE  JURISDICTION  OF  THE  FEDERAL  COURTS  IN  RESPECT  TO  THE 
COMMON  LAW,  AND  IN  RESPECT  TO  PARTIES. 

(1.)  It  has  been  a  subject  of  much  discussion  whether  the  courts 
of  the  United  States  have  a  common-law  jurisdiction,  and,  if  anj, 
to  what  extent. 
In  the  case  of  The  United  States  v.  TForroH,  (a)  in  the  Circuit 
Tbeu.s.  Court  at  Philadelphia,  the  defendant  was  indicted  and 
ooortihAvenoQQjiyicted  of  au  attempt  to  bribe  the  commissioner  of  the 
jorifldicuoQ  in  revenuc  ;  and  it  was  contended,  on  the  motion  in  arrest 
criiniDai  cases,  ^f  judgment,  that  the  court  had  no  jurisdiction  of  the 
case,  because  all  the  judicial  authority  of  the  federal  courts  was 
derived,  either  from  the  constitution,  or  the  acts  of  Congress  made 
in  pursuance  of  it,  and  an  attempt  to  bribe  the  commissioner  of 
the  revenue  was  not  a  violation  of  any  constitutional  or  legislative 
prohibition.  Whenever  Congress  shall  think  any  provision  by  law 
necessary  to  carry  into  effect  the  constitutional  powers  of  the  gov- 
ernment, it  was  said,  they  may  establish  it,  and  then  a  violation  of 
its  sanction^  will  come  within  the  jurisdiction  of  the  circuit  courts, 
which  have  exclusive  cognizance  of  all  crimes  and  offences  cogni- 
zable under  the  authority  of  the  United  States.  Congress  had 
provided  by  law  for  the  punishment  of  various  crimes,  and  even 
for  the  punishment  of  bribery  itself,  in  the  case  of  a  judge,  an 
oflScer  of  the  customs,  or  an  officer  of  the  excise ;  but  in 
*  832  the  case  of  the  commissioner  of  the  revenue,  *  the  act  of 
.  Congress  did  not  create  or  declare  the  offence.  The  ques- 
tion then  fairly  and  directly  presented  itself,  what  was  there  to 
render  it  an  offence  arising  under  the  constitution  or  laws  of 
the  United  States,  and  cognizable  under  their  authority  7  A  case 
arising  under  a  law,  must  mean  a  case  depending  on  the  exposi- 
tion of  the  law,  in  respect  to  something  which  the  law  prohibits  or 
enjoins  ;  and  if  it  were  sufficient,  in  order  to  vest  a  jurisdiction  to 
try  a  ciime  or  sustain  an  action,  that  a  federal  officer  was  con- 

(a)  2  Dallas,  384. 
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cerned  a,)id  affected  hj  the  act,  a  source  of  jurisdictioii  would  be 
opened,  which  would  destroy  all  the  barriers  between  the  judicial 
authorities  of  the  states  and  the  general  government.  Though  an 
attempt  to  bribe  a  public  officer  be  an  offence  at  common  law, 
the  constitution  of  the  United  States  contains  no  reference  to  a 
conmion-law  authority.  Every  power  in  the  constitution  was  mat- 
ter of  definite  and  positive  grant,  and  the  very  powers  that  were 
granted  could  not  take  effect  until  they  were  exercised  through 
the  medium  of  a  law.  Though  Congress  had  the  power  to  make 
a  law  which  would  render  it  criminal  to  offer  a  bribe  to  the  com- 
missioner of  the  revenue,  they  had  not  done  it,  and  the  crime  was 
not  recognized  either  by  the  legislative  or  constitutional  code  of 
the  Union. 

In  answer  to  this  view  of  the  subject,  it  was  observed,  that  the 
offence  was  within  the  terms  of  the  constitution,  for  it  arose  under 
the  law  of  the  United  States,  and  was  an  attempt  by  bribery  to 
obstruct  or  prevent  the  execution  of  the  laws  of  the  Union.  If 
the  commissioner  of  the  revenue  had  accepted  the  bribe,  he  would 
have  been  indictable  in  the  courts  of  the  United  States ;  and, 
upon  principles  of  analogy,  the  offence  of  the  person  who  at- 
tempted it  must  be  equally  cognizable  in  those  courts.  The  prose- 
cution against  Henfield,  for  serving  on  board  a  French  privateer 
agidnst  the  Dutch,  was  the  exercise  of  a  common-law  power,  ap- 
plied to  an  offence  against  the  law  of  nations,  and  a  breach  of  a 
treaty,  which  provided  no  specific  penalty  for  such  a  case. 

The  court  were  divided  in  opinion  on  this  question.  In  the 
opinion  of  the  circuit  judge,  an  indictment  at  common 
*  law  could  not  be  sustained  in  the  Circuit  Court.  It  was  *  838 
admitted,  that  Congress  were  authorized  to  define  and  pun- 
ish the  crime  of  bribery ;  but  as  the  act  charged  as  fm  offence  in 
the  indictment  had  not  been  declared  by  law  to  be  criminal,  the 
courts  of  the  United  States  could  not  sustain  a  criminal  prosecu- 
tion for  it.  The  United  States,  in  their  national  capacity,  have  no 
common  law,  and  their  courts  have  not  any  common-law  jurisdic- 
tion in  criminal  cases,  and  Congress  have  not  provided  by  law  for 
the  offence  contained  in  the  indictment ;  and  until  they  defined 
the  offence,  and  prescribed  the  punishment,  he  thought  the  court 
had  not  jurisdiction  of  it. 

The  district  judge  was  of  a  different  opinion,  and  he  held  that 
the  United  States  were  constitutionally  possessed  of  a  common-law 
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power  to  panish  misdemeanors,  and  the  power  might  have  been 
exercised  by  Congress  in  the  form  of  a  law,  or  it  might  be  enforced 
in  a  course  of  judicial  proceeding.  The  offence  in  question  was 
one  against  the  well-being  of  the  United  States,  and  from  its  very 
nature  cognizable  under  their  authority. 

This  case  settled  nothing,  as  the  court  were  divided ;  but  it  con- 
tained some  of  the  principal  arguments  on  each  side  of  this  nioe 
and  interesting  constitutional  question. 

In  the  case  of  The  United  States  v.  JBurr^  which  arose '  in  the 
Circuit  Court  of  Virgmia,  in  1807,  the  chief  justice  of  the  United 
States  declared,  (a)  that  the  laws  of  the  several  states  could  not  be 
regarded  as  rules  of  decision  in  trials  for  offences  against  the  Unit- 
ed States,  because  no  man  could  be  condemned  or  prosecuted  in 
the  federal  courts  on  a  state  law.  The  expression,  trials  at  eammon 
kMf^  used  in  the  84th  section  of  the  Judiciary  Act,  was  not  appli- 
oable  to  prosecutions  for  crimes.  It  applied  to  dvil  suits,  as  con- 
tradistinguished from  criminal  prosecutions,  and  to  suits  at  com- 
mon law,  as  contradistinguished  from  those  which  came'  be- 
*  384  fore  *  the  court  sitting  as  a  court  of  equity  and  admiralty. 
He  admitted,  however,  that  when  the  Judicisoy  Act,  «ec. 
14,  authorized  the  courts  to  issue  writs  not  specially  provided 
for  by  statute,  but  which  were  agreeable  to  the  prindples  and 
ueoffes  of  law,  it  referred  to  that  generally  recognized  and  long- 
established  law,  which  formed  the  substratum  of  tiie  laws  of  every 
state. 

The  case  of  The  United  States  v.  Hudson  ^  Ghodtifin,  (a)  brought 
this  great  question  in  our  national  jurisprudence  for  the  first  time 
before  tlie  Supreme  Court  of  the  United  States.  The  question 
there  was,  whether  the  Circuit  Court  of  the  United  States  had  a 
common-law  jurisdiction  in  cases  of  libel.  The  defendants  had 
been  indicted  in  the  Circuit  Court  in  Connecticut,  for  a  libel  on 
the  President  of  the  United  States,  and  the  court  was  divided  on 
the  point  of  jurisdiction.  A  majority  of  the  Supreme  Court  de- 
cided, that  the  circuit  courts  could  not  exercise  a  common-law  ju- 
risdiction in  criminal  cases,  (h)    Of  all  the  courts  which  the  United 

(a)  Opinion  dfiliv«red  September  3d,  1807,  and  reported  hj  Mr.  BitcUe. 

(a)  7  Cranch,  32. 

(6)  8.  P.  Infioy  p.  361 ;  United  States  v.  Berans,  p.  362;  United  States  0.  WUt- 
berger,  also  infra,  p.  362 ;  and  United  States  v,  Mackenzie  &  Ganseroort,  District 
Court,  New  York,  Januaiy  11th,  1843.     In  the  states  of  Ohio  and  Lonisiana,  it  is 
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States,  under  their  general  powers,  might  constitute,  the  Supreme 
Court  was  the  only  one  that  possessed  jurisdiction  derived  imme- 
diately from  the  constitution.  All  other  courts  created  by  the 
general  government  possessed  no  jurisdiction  but  what  was  given 
them  by  the  power  that  created  them,  and  could  be  vested  with 
none  but  what  the  power  ceded  to  the  general  government  would 
authorize  them  to  confer ;  and  the  jurisdiction  claimed  in  that  case 
has  not  been  conferred  by  any  legislative  act.  When  a  court  is 
created,  and  its  operations  confined  to  certain  specific  objects,  it 
could  not  assume  a  more  extended  jurisdiction.  Certain  implied 
powers  must  necessarily  result  to  the  courts  of  justice  from  the 
nature  of  their  institution,  but  jurisdiction  of  crimes  against 
the  state  was  not  one  of  them.  *  To  fine  for  contempt,  to  *  386 
imprison  for  contumacy,  to  enforce  the  observance  of  orders, 
are  powers  necessary  to  the  exercise  of  all  other  powers,  and  inci- 
dent to  the  courts,  without  the  authority  of  a  statute.  But  to  ex- 
ercise criminal  jurisdiction  in  common-law  cases,  was  not  within 
their  implied  powers,  and  it  was  necessary  for  Congress  to  make 
the  act  a  crime,  to  affix  a  punishment  to  it,  and  to  declare  the 
court  which  should  have  jurisdiction. 

The  general  question  was  afterwards  brought  into  renewed 
discussion,  in  the  Circuit  Court  of  the  United  States  for  Massachu- 
setts, in  the  case  of  The  United  States  v.  Coolidge.  (a)  Notwith- 
standing tiie  decision  in  the  case  of  TTie  United  States  v.  Hudson 
^  Chodtoinj  the  court  in  Massachusetts  thought  the  question,  in 
consequence  of  its  vast  importance,  entitled  to  be  reviewed  and 
again  discussed,  especially  as  the  case  in  the  Supreme  Court  had 
been  decided  without  argument,  and  by  a  majority  only  of  the 
court.  In  this  case,  the  defendant  was  indicted  for  an  ofience 
committed  on  the  high  seas,  in  forcibly  rescuing  a  prize,  which  had 
.been  captured  by  an  American  cruiser.  The  simple  question  was, 
whether  the  Circuit  Court  had  jurisdiction  to  punish  offences 
against  the  United  States,  which  had  not  been  previously  defined, 
and  a  specific  punishment  affixed  by  statute.  The  judge  who  pre- 
sided in  that  court  did  not  think  it  necessary  to  consider  the  broad 
question,  whether  the  United  States,  as  a  sovereign  power,  had  en- 
tirely adopted  the  common  law.    He  admitted  that  the  courts  of 

■    '■  ■         •■  ■    ■     ■■    I   !■■   ■        ■      ■  I  I    ■         mmu    ■  I  III  I  II  11  ■  II 

VBderatood  to  be  held,  that  there  in  no  commoii>law  indictable  offonce,  and  that  ererj 
indictable  oiience  mnst  be  grounded  upon  some  statate. 
la)  1  Oallison,  4S8. 
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the  United  States  were  courts  of  limited  jurisdiction,  and  could  not 
exercise  any  authorities  not  confided  to  them  by  the  constitution 
and  laws  made  in  pursuance  of  it.  But  he  insisted  that  when  an 
authority  was  once  lawfully  given,  the  nature  and  extent  of  that 
authority,  and  the  mode  in  which  it  should  be  exercised,  must  be 
regulated  by  the  rules  of  the  common  law,  and  that  if  this  distinc- 
tion was  kept  in  sight,  it  would  dissipate  the  whole  difficulty  and 
obscurity  of  the  subject. 

♦  336       *  It  was  not  to  be  doubted  that  the  constitution  and  laws 

of  the  United  States  were  m^de  in  reference  to  the  existence 
of  the  common  law,  whatever  doubts  might  be  entertained  as  to 
the  question,  whether  the  common  law  of  England,  in  its  broadest 
sense,  including  equity  and  admiralty  as  well  as  legal  doctrines, 
was  the  common  law  of  the  United  States.  In  many  cases,  the 
language  of  the  constitution  and  laws  would  be  inexplicable  with- 
out reference  to  the  common  law  ;  and  the  existence  of  the  com- 
mon law  is  not  only  supposed  by  the  constitution,  but  it  is  appealed 
to  for  the  construction  and  interpretation  of  its  powers. 

It  was  competent  for  Congress  to  confide  to  the  circuit  courts 
jurisdiction  of  all  offences  against  the  United  States ;  and  they 
have  given  to  it  exclusive  cognizance  of  most  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States.  The  words 
of  the  11th  section  of  the  Judiciary  Act  of  1789  were,  that  the 
circuit  courts  should  have  "  exclusive  cognizance  of  all  the  crimes 
and  offences  cognizable  under  the  authority  of  the  United  States, 
except  where  this  act  otherwise  provides,  or  the  laws  of  the  United 
States'  shall  otherwise  direct."  This  means  all  crimes  and  offences 
to  which,  by  the  constitution  of  the  United  States,  the  judicial 
power  extends,  and  the  jurisdiction  could  not  be  given  in  more 
broad  and  comprehensive  terms.  To  ascertain  what  are  crimes 
and  offences  against  the  United  States,  recourse  must  be  had  to 
the  principles  of  the  common  law,  taken  in  connection  with  the 
constitution,  (a)  Thus,  Congress  had  provided  for  the  punish- 
ment of  murder,  manslaughter,  and  perjury,  under  certain  cir- 
cumstances, but  had  not  defined  those  crimes.    The  ex- 

*  387 .  planation  of  them  must  be  sought  in  and  ♦  exclusively  gov- 

(a)  Judge  Wilson,  in  his  charge  to  a  grand  joiy  in  the  Circnit  Coart  of  the 
United  States,  in  Yii^nia,  in  1791,  observed,  that  we  must  recur  to  the  common  law 
for  the  definition  and  description  of  many  crimee  against  the  United  States.  See 
W^ilson's  Works,  vol.  iii.  pp.  371  -377. 
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emed  by  the  common  law ;  and  npon  any  other  supposition,  the 
judicial  power  of  the  United  States  would  be  left  in  its  exercise 
to  arbitrary  discretion.  In  a  great  variety  of  cases,  arising  under 
the  laws  of  the  United  States,  the  will  of  the  legislature  cannot  be 
executed  unless  by  the  adoption  of  the  common  law.  The  inter- 
pretation and  exercise  of  the  vested  jurisdiction  of  the  courts  of  the 
United  States,  as,  for  instance,  in  suits  in  equity  and  in  causes  of 
admiralty  and  maritime  jurisdiction,  and  in  very  many  other  cases, 
must,  in  the  absence  of  positive  law,  be  governed  exclusively  by 
the  common  law. 

There  are  many  crimes  and  offences,  such  as  offences  against 
•the  sovereignty,  the  public  rights,  the  public  justice,  the  public 
peace,  and  the  public  police  of  the  United  States,  which  are  cog- 
nizable under  its  authority  ;  and  in  the  exercise  of  the  jurisdiction 
of  the  United  States  over  them,  the  principles  of  the  common  law 
must  be  applied,  in  the  absence  of  statute  regulations.  Treason, 
conspiracies  to  commit  treason,  embezzlement  of  public  records, 
bribery,  resistance  to  judicial  process,  riots  and  misdemeanors  on 
the  high  seas,  frauds  and  obstructions  of  the  public  laws  of  trade, 
and  robbery  and  embezzlement  of  the  mail  of  the  United  States, 
are  offences  at  common  law,  and  when  directed  against  the  United 
States,  they  are  offences  against  the  United  States,  and,  being 
offences,  the  circuit  courts  have  cognizance  of  them,  and  can  try 
and  punish  them  upon  the  principles  of  the  common  law.  The 
punishment  must  be  fine  and  imprisonment,  for  it  is  a  settled 
principle,  that  where  an  offence  exists  to  which  no  specific  punish- 
ment is  affixed  by  statute,  fine  and  imprisonment  is  the  punish- 
ment. The  common  law  is  then  to  be  referred  to,  not  only  as  the 
rule  of  decision  in  criminal  trials  in  the  courts  of  the  United 
States,  but  in  the  judgment  or  punishment ;  and  by  common  law 
he  meant  the  word  in  its  largest  sense,  as  including  the  whole 
system  of  English  jurisprudence. 

*It  was  accordingly  concluded,  that  the  circuit  courts  ♦SSS 
liad  cognizance  of  all  offences  against  the  United  States, 
and  what  those  offences  were,  depended  upon  the  common  law 
applied  to  the  powers  confided  to  the  United  States,  and  that 
the  circuit  courts,  having  such  cognizance,  might  punish* by  fine 
and  imprisonment,  where  no  punishment  was  specially  provided 
by  statute.  The  admiralty  was  a  court  of  extensive  criminal, 
as  well  as  civil  jurisdiction ;  and  offences  of  admiralty  jurisdic- 
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tion  were  exclusiyely  cognizable  by  tbe  United  States,  and  were 
offences  against  the  United  States,  and  punishable  bj  fine  and  ijn- 
prisonment,  where  no  other  punishment  was  specially  prescribed. 

This  case  was  brought  up  to  the  Supreme  Court,  but  it  was  not 
argued.  A  difference  of  opinion  still  existed  among  the  members 
of  the  court  and,  under  the  circumstances,  the  court  merely  said, 
that  they  did  not  choose  to  review  their  former  decision  in  the* 
case  of  The  United  Statei  v.  JBuckon  ^  Ghodwin,  or  draw  it  in 
doubt,  (a)  The  decision  was  for  the  defendant,  and,  consequently, 
against  the  claim  to  any  common-law  jurisdiction  in  criminal  cases.^ 

These  jarring  opinions  and  decisions  of  the  federal  courts  have 
not  settled  the  general  question  as  to  the  application  and  influence . 
of  the  common  law,  upon  clear  and  definite  principles ;  and  it 
may  still  be  considered,  in  civil  cases,  as  open  for  further  consid- 
eration. The  case  of  Hiuhon  ^  Goodwin  decided  that  the  United 
States  courts  had  no  jurisdiction  given  them  by  the  constituti(«i 
or  by  statute,  over  libels ;  and  the  case  of  WorraU  decided  that 
they  had  no  jurisdiction  in  the  case  of  an  attempt  to  bribe  a  com- 
missioner of  the  revenue.  If  that  were  so,  the  common  law 
certainly  could  not  give  them  any.  The  cases  were  therefore 
very  correctly  decided  upon  the  principle  assumed  by  the  court. 
But  the  subsequent  case  of  Coolidge  did  not  &11  within 
*S39  that  principle,  because  tlie  offence  there  charged  *was 
clearly  a  case  of  admiralty  jurisdiction,  and  the  courts 
of  the  United  States  would  seem  to  have  had  general  and  ex- 
clusive jurisdiction  over  the  case.  Mr.  Du  Ponceau,  in  his 
^Dissertation  on  the  Nature  and  Extent  of  the  Jurisdiction  of 
the  Courts  of  the  United  States,"  has  ably  examined  the  subject, 
and  shed  strong  light  on  this  intricate  and  perplexed  branch  of 
the  national  jurisprudence.  He  pursues  the  distinction  origi- 
nally taken  in  the  Circuit  Court  in  Massachusetts,  and  maintains, 
that  we  have  not,  under  our  federal  government,  any  common 
law,  considered  as  a  iource  of  jurisdiction ;  while,  on  the  other 
hand,  the  conmion  law,  considered  merely  as  the  fneans  or  insfyvr 
ment  of  exercising  the  jurisdiction  conferred  by  the  constitution 

(a)  1  Wheaton,  415. 

1  No  indictment  will  lie  against  a  bridge  as  a  nnisance,  on  behalf  of  the  United 
States ;  but  a  proceeding  might  be  had  at  the  instance  of  an  individual  in  the  fedend 
or  state  ooorts.    Sute  of  Pennsylyania  v.  Wheeling  Co.  13  How.  U.  8.  519. 
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and  laws  of  the  Umon,  does  eiust,  and  farms  a  safe  and  beneficial 
system  of  national  jurisprudence.  The  courts  cannot  derive  their 
right  to  act  from  the  common  law.  They  must  look  for  that 
right  to  the  constitution  and  law  of  tlie  United  States.  But 
when  the  general  jurisdiction  and  authority  is  given,  as  in  cases 
of  admiralty  and  maritime  jurisdiction,  the  nUes  of  action  under 
that  jurisdiction,  if  not  prescribed  by  statute,  may  and  must  be 
taken  from  the  conmion  law,  when  they  are  applicable,  because 
they  are  necessary  to  give  effect  to  the  jurisdiction,  (a) 

The  principle  assumed  by  the  courts  in  the  cases  of  Warrail 
and  of  Hudson  ^  Croodmn^  is  considered  to  be  a  safe  and  sound 
principle.  The  mere  circumstance  that  the  party  injured  by  the 
offence  under  prosecution  was  an  ofScer  of  the  government  of 
the  United  States  does  not  give  jurisdiction;  for  neither  the 
constitution,  nor  the  judicial  acts  founded  upon  it,  gave  the  fed- 
eral courts  a  general  jurisdiction  in  criminal  cases,  affecting  the 
officers  of  government,  aj9  they  have  in  cases  affecting  public 
ministers  and  consuls.  Because  an  officer  was  appointed 
under  the  constitution,  ♦  that  would  not  (f  itself  render  ♦  340 
all  cases  in  which  they  were  concerned,  or  might  be  af- 
fected, cases  arising  under  the  constitution  and  laws,  and  cog- 
nizable by  the  judiciary.  Such  a  wide  construction  would  be 
transferring  legislative  power  to  the  judiciary,  and  vest  it  with 
almost  unlimited  jurisdiction;  for  where  is  the  act  that  might 
not,  in  some  distant  manner,  be  connected  with  the  constitution 
or  laws  of  the  United  States  ?  It  rests  alone  in  the  discretion  of 
Congress,  to  throw  over  the  persons  and  character  of  the  officers 
of  the  government,  acting  in  their  official  stations,  a  higher  pro- 
tection than  that  afforded  by  the  laws  of  the  states ;  and  when 
laws  are  made  for  that  purpose,  the  federal  courts  will  be  charged 
with  the  duty  of  executing  them. 

This  appears  to  be  sound  doctrine,  and  to  be  deduced  from 
the  eases  which  have  been  mentioned.  There  is  much  weight 
undoubtedly  due  to  the  argument  of  the  Circuit  Court  of  Mas- 
sachusetts ;  and  an  attempt  to  bribe  an  officer  of  the  govern- 
ment, or  to  libel  an  officer  of  the  government,  in  relation  to  his 
official  acts,  would  seem  to  be  an  offence  against  that  government. 


(a)  Cm  juriadictio  data  est,  ea  quoque  eoncesaa  esse  videntur,  nne  qmbui  jttrtBdicth 
pUeari  non  poteH,    jyig,  2, 1,  2. 
VOL.  I.  31 
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Thej  tend  directly  to  weaken  or  pervert  the  administration  of  it ; 
and  if  it  once  be  admitted  that  such  acts  amount  to  an  offence 
agaimt  the  United  /States  y  thej  must  of  course  be  cognizable  under 
its  authority,  and  belong  to  the  jurisdiction  of  the  circuit  courts. 
The  great  difficulty  and  the  danger  is,  in  leaving  it  to  the  coiirts 
to  say  whcU  is  an  offence  against  the  United  States^  when  the  law 
has  not  specifically  defined  it.  The  safer  course  undoubtedly  is, 
to  confine  the  jurisdiction  in  criminsd  cases  to  statvte  offences 
duly  defined,  and  to  cases  within  the  express  jurisdiction  given 
by  the  constitution.  The  admiralty  jurisdiction  of  the  federal 
courts  is  derived  expressly  from  the  constitution ;  and  criminal 
cases  belonging  to  that  jurisdiction  by  the  conmion  law,  and  by 
the  law  of  nations,  might  well  have  been  supposed  to  be  cogniz- 
able in  the  admiralty  courts,  without  any  statute  authority.    If 

the  common  law  be  a  rule  of  decision  in  the  exercise  of 
*  841    the  *  lawful  jurisdiction  of  the  federal  courts,  why  ought 

it  not  to  apply  to  criminal  as  well  as  to  civil  cases,  and 
upon  the  same  principle,  when  jurisdiction  is  clearly  vested  ?  K 
Congress  should,  by  law,  authorize  the  district  or  circuit  courts 
to  take  cognizance  of  attempts  to  bribe  an  officer  of  the  govemr 
ment  in  the  exercise  of  his  official  trust,  and  should  make  no 
fiirther  provision,  the  courts  would,  of  course,  in  the  description, 
definition,  and  prosecution  of  the  ofience,  be  bound  to  follow 
those  general  principles  and  usages  which  are  not  repugnant  to 
the  constitution  and  laws  of  the  United  States,  and  which  con- 
stitute the  common  law  of  the  land,  and  form  the  basis  of  all 
Americaa  jurisprudence.  Though  the  judiciary  power  of  the 
United  States  cannot  take  cognizance  of  offences  at  common  law, 
unless  they  have  jurisdiction  over  the  person  or  subject-matter 
given  them  by  the  constitution  or  laws  made  in  pursuance  of  it ; 
yet,  when  the  jurisdiction  is  once  granted,  the  common  law,  under 
the  correction  of  the  constitution  and  statute  law  of  the  United 
States,  would  seem  to  be  a  necessary  and  a  safe  guide,  in  all 
cases,  civil  and  criminal,  arising  under  the  exercise  of  that  juris- 
diction, and  not  specially  provided  for  by  statute.  Without  such 
a  guide,  the  courts  would  be  left  to  a  dangerous  discretion,  and 
to  roam  at  large  in  the  trackless  field  of  their  own  imagina- 
tions, (a) 

(a)  Military  cmd  naval  crimes  and  offences,  committed  while  the  party  is  attached  to, 
and  under  the  immediate  authority  of  the  army  or  nayy  of  the  United  States,  and  in 


LECT  XVL]  the  united  STATES.  868 

The  Supreme  Court  of  the  United  States,  in  Bobinaan  v.  Camp- 
bell,  (b)  went  far  towards  the  admission  of  the  existence  Appuoatton 
and  application  of  the  common  law  to  civil  cases  in  the  J[^t^^^ 
federal  courts.     The  Judiciary  Act  of  1789  had  de- 


actual  service,  are  not  cognizable  under  the  common-law  jurisdiction  of  the  courts  of 
the  United  States.  Thej  are  not  included  in  the  Judiciary  Act  of  24th  September, 
1789.  They  are  cognizable  in  the  military-  and  naval  courts-martial  instituted  under 
the  acts  of  Congress.  The  circuit  and  district  courts  of  the  United  States  have  no 
criminal  jurisdiction  but  what  is  expressly  conferred  upon  them  by  statute.  United 
States  V.  Hudson,  7  Cranch,  32 ;  United  States  v.  Bevans,  3  Wheaton,  336 ;  Wph- 
ingion  J.,  in  Houston  u.  Moore,  5  Wheaton,  29;  Sergeant's  Constitutional  Law,  131, 
(Ist  edit.)  vide  supra,  p.  334,  and  infra,  pp.  362,  363,  364.  It  seemed,  however,  to  be 
left  as  an  unsettled'  question,  in  the  case  of  The  United  States  v,  Kackencie,  infra, 
p.  363,  note,  whether  the  military  and  naval  courts  of  the  United  States,  and  the 
courts  of  civil  jurisdiction,  had  concurrent  powers  in  questions  of  the  above  nature, 
under  the  acts  of  Congress.  If  they  had,  an  acquittal  by  a  court-martial  would  be  a 
bar  to  any  criminal  proceeding  in  any  other  court,  for  no  person  is  to  be  put  in  jeop- 
ardy twice  for  the  same  oflfence.  The  better  opinion  in  that  case  would  also  be,  that 
a  prosecution,  instituted  and  pending  before  a  naval  tribunal,  would  be  a  good  plea  in 
abatement  of  any  prosecution  subsequently  instituted  in  a  national  civil  court  of  crim- 
inal jurisdiction ;  for  it  would  be  unjust,  absurd,  and  impracticable  to  have  a  trial  for 
the  same  crime  going  on  at  the  same  time  in  two  distinct  co-ordinate  tribunals,  under 
the  same  government.  The  one  that  first  takes  cognizance  of  the  case  attaches  to 
itself,  of  course,  exclusive  jurisdiction.  See  tn/m,  vol.  ii.  122-125.  The  sounder  doc- 
trine, however,  is,  that  the  act  of  Congress  of  April  23d,  1800,  c.  33,  creating  a  naval 
code  of  martial  law  for  the  trial  of  crimes  and  offences  committed  in  the  naval  service, 
withdrew  the  cognizance  of  crimes  in  the  naval  service  from  courts  of  civil  jurisdic- 
tion, and  placed  them  exdusivdy  in  courts-martial,  acting  under  a  distinct  and  peculiar 
code,  and  which  Lord  Mansfield  termed  "  a  sea  military  code,  which  the  wisdom  of 
ages  had  formed."  That  act  of  Congress  specified  particular  crimes  cognizable  by 
naval ''COurts-martial,  and  also  declared,  that  all  crimes  committed  by  persons  belong- 
ing to  the  navy,  and  not  therein  specified,  should  be  punished  "  according  to  the  laws 
and  customs  in  such  cases  at  sea."  The  opinions  of  Lord  Mansfield  and  Lord  Lough- 
borough, in  Johnstone  v,  Sutton,  1  Term  R.  548,  contain  principles  which  go  far,  by 
their  masterly  strength,  to  establish  the  necessity  and  justice  of  the  exclusive  juris- 
diction of  the  military  tribunals,  in  cases  of  crimes  committed  in  the  naval  service ; 
for  it  is  in  that  service  that  commanders  must  act  "  upon  delicate  suspicions  —  upon 
the  evidence  of  thdr  own  eye;  —  that  they  must  give  desperate  commands; — diat 
they  must  require  instantaneous  obedience ;  —  and  a  military  tribunal  is  capable  of 
feeling  all  these  circumstances."  He  further  observes,  that  "  where  a  man  is  charged 
with  an  offence  agunst  the  articles,  or  where  the  articles  are  silent,  against  the  usages 
of  the  navy,  he  can  only  be  tried  by  a  court-martial."  The  4th  section  of  the  act  of 
Congress  of  March  3d,  1825,  c.  276,  commonly  called  the  Crimes  Act,  seems  to  be 
essentially  a  repetition  of  the  8th  section  of  the  act  of  Congress  of  April  30th,  1790, 
c.  36,  and  that  provision  did  not  apply  to  the  navy  of  the  United  States,  for  it  with- 
held that  expre$8  jurisdiction  to  the  courts  of  the  United  States  which  the  cases  already 
cited  would  seem  to  require.    We  would  have  expected  some  express  jurisdiction 


(b)  3  Wheaton,  212;  10  Ibid.  159,  S.  P. 
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dared  (c)  that  the  laws  of  the  several  states,  except  where  the 
constitution,  treaties,  or  statutes  of  the  UnioQ  oth^wise  inquired, 
should  be  regarded  as  rules  of  decision  in  triaU  at  common  law. 
in  the  courts  of  the  United  States,  in  cases  where  they  ap- 
plied, (i)^  The  subsequent  act  of  May  8tii,  1792,  for  regulat- 
ing processes  in  the  courts  of  the  United  States,  (e)  confirmed 

given  to  the  civil  courts  over  crimes  at  sea  in  the  United  States  navy,  after  the  enac^ 
ment  of  the  naval  code  of  1800,  and  the  specific  provisions  therein  for  the  punishment 
of  crimes  conmiitted  in  the  navy,  by  naval  coorts-martia],  if  such  had  been  the  pcdicy 
and  ^intention  of  the  law.  Not  only  a  sound  construction  of  the  statute  law,  but  the 
discipline  and  efficiency  of  the  naval  military  service,  strongly  sustain  this  conclusion. 
It  is  not  a  question  susceptible  of  doubt,  that  Congress  may,  under  the  constitution, 
confer  upon  courts-marlaal  in  the  army  and  navy  the  trial  and  punishment  of  crimes, 
capital  and  otherwise,  for  they  are  authorized  "  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces  " ;  and  cases  "  arising  in  the  land  and  naval 
forces  "  ar^  excepted  from  the  provision,  that  "  no  person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infSunous  crime,  unless  on  a  presentment  or  indictment  of  a 
grand  jury."  Military  law  is  a  system  of  regulations  for  the  government  of  the  armies 
in  the  service  of  the  United  States,  authorized  by  the  act  of  Congress  of  April  lOth, 
1806,  and  known  as  the  articles  of  war.  And  naval  law  is  a  similar  system  for  the 
government  of  the  navy,  under  tiie  act  of  Congress  of  April  23d,  ISOO.  But  martial 
law  is  quite  a  distinct  thing,  and  is  founded  on  paramount  necessity,  and  proclaimed 
by  a  military  chief.  In  the  case  of  Captain  Mackenzie,  above  alluded  to,  the  subject 
of  jurisdiction  was  again  brought  before  Judge  Betts,  holding  the  Ckcuit  Court  of  the 
United  States  in  New  York,  March  20th,  1843 ;  (United  States  r.  Mackenzie,  1  N.  T. 
Legal  Observer,  371 ;)  and,  after  a  powerftil  discussion,  he  instructed  and  charged  the 
grand  jury,  that  the  jurisdiction  of  the  naval  court-martial  was  exclusive,  and  that  the 
dvil  tribunals  had  no  jurisdiction  in  the  case  of  Captain  Mackenzie^  then  on  trial  ift 
the  harbor  of  New  York,  before  a  naval  court-martial,  on  a  change  of  murder  on  the 
high  seas,  on  board  the  United  States  sloop-of-war  Somers,  by  hanging  three  of  the 
crew  for  mutiny.  * 

(c)  Act  of  24th  September,  1789,  c.  20,  sec.  34. 

(d)  This  provision  was  inapplicable  to  the  practice  of  the  national  courts,  and  only 
furnishes  a  rule  to  guide  them  in  the  formation  of  their  judgments.  In  the  case  of 
Swift  V.  Tyson,  Sup.  Court,  U.  S.  16  Peters  U.  S.  1,  it  was  decided,  that  the  statute 
only  extended  to  the  statutes  and  permanent  local  usages  of  a  state,  and  the  construe 
tion  thereof  adopted  by  the  local  tribunids,  and  to  rights  and  titles  to  real  estates,  and 
to  other  matters  immovable  and  intra-tcrritorial  in  their  nature  and  character.  It  did 
not  extend  to  contracts,  or  other  instruments  of  a  commercial  nature. 

(e)  Ch.  36,  sec.  2. 

^'  Trespass  may  be  maintained  in  the  state  courts  against  a  naval  officer  for  illegally 
assaulting  and  imprisoning  one  of  his  subordinates,  though  the  act  was  done  on  the 
high  seas,  and  under  the  color  of  naval  discipline.  WUsoii  v.  Mackenzie,  7  Hill 
(N.  Y.)  95. 

3  Suydam  v.  Williamson,  24  How.  U.  S.  427.  But  state  laws  and  the  decisions  of 
state  courts  do  not  afford  the  rule  of  decision  in  cases  where  the  question  is,  whether  « 
contract  is  protected  from  state  legislation  by  the  constitution  of  the  United  State*. 
Jefibrson  Branch  Bk.  v.  Skelly,  1  Black  U.  S.  436. 
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*<^the  forms  of  writs,  execntions,  and  other  prooesses,  *342 
except  dieir  style,  and  the  forms  and  modes  of  pro- 
ceeding then  nsed  in  suits  at  common  law  in  the  federal  courts, 
and  declared  that  the  modes  of  proceeding  in  suits  in  equity 
should  be  according  to  tiie  principles  and  usages  of  courts  of 
equity.''  But  all  these  forms  and  modes  were  to  be  ^^  subject 
to  such  alterations  and  additions  as  the  said  courts  respectively 
should,  in  their  discretion,  deem  expedient,  or  to  such  regulations 
as  the  Supreme  Court  of  the  United  States  should  think  proper 
from  time  to  time  to  prescribe  to  any  circuit  or  district  court  con- 
cerning the  same."  (a)   Under  those  provisions,  the  court  declared. 


(tz)  The  act  of  Congrem  of  May  19th,  1828,  c.  S8,  rendered  tihe  forms  of  mesne  pro- 
cess, except  the  style  and  the  forms  and  modes  of  proceeding  in  the  federal  courts  in 
tiiose  states  admitted  into  the  Union  since  September  fi9th,  1789,  conformable  to  the 
supreme  courts  of  law  and  equity  In  those  states ;  and  declared  that  writs  of  execution 
and  other  final  process  in  the  federal  courts  should,  except  as  to  style,  be  the  same  in 
each  state  as  were  then  (May,  1828)  used  in  the  courts  of  snch  states,  and  with  power 
in  the  fodehil  courts^  in  their  diteretion,  to  alter  their  final  process  so  far  as  to  conform 
it  to  the  future  changes  in  that  process  in  the  state  courts.  The  practice  of  the  supreme 
courts  of  the  state  in  use  in  September,  1789,  was  adopted,  subject  to  alterations,  by  the 
federal  courts.  1  Paine  C.  0.  498,  429 ;  Wayman  v.  Southard,  10  Wheaton,  1,  31, 
S2,  50;  Bank  of  United  States  9.  Halstead,  10  Wheaton,  61 ;  1  Peters  C.  C.  1 ; 
Beers  v.  Haughton,  9  Peters  U.  S.  329,  369-371.  These  modes  and  forms  of  pro- 
ceedings remain  unafiected  by  subsequent  state  ngulaiione  on  the  subject,  for  the  hct 
of  Congress  did  not  adopt  prospectiTely  such  alterations  as  the  states  might  afterwards 
make.  Lane  o.  Townsend,  Ware's  Hep.  286.  Springer  o.  Foster,  1  Story's  R.  601. 
Such  parts  only  of  the  laws  of  a  state  as  are  applicable  to  the  courts  of  the  United 
States  are  adopted  by  the  Process  Act  of  Congress.  A  penahy  ia  not  adopted,  being 
one  given  against  a  sheriff  in  default.  Gwin  v.  Breedlove,  2  How.  U.  S.  29.  Mr. 
Justice  Story  doubted  whether  Congress  possessed  constitutional  authority  to  adopt, 
protpecttvefy,  state  legislation  on  any  given  subject.  3  Sumner,  369.  When,  therefore, 
the  State  of  Tennessee,  by  act,  in  1820,  allowed  lands  sold  on  execution  to  be  redeemed 
on  certain  terms,  it  was  held  that  lands  thereafter  sold  on  execution  under  federal  pro- 
cess, were  not  redeemable  under  the  provisions  of  the  statute,  for  state  legislation  can- 
not interfere  with  the  process  of  the  federal  courts.  Polk  v.  Douglass,  6  Terger,  209 ; 
Ross  V,  Duval,  13  Peters  U.  S.  45,  S.  P.  The  federal  courts  follow  the  decisions  of 
the  state  courts  on  the  construction  of  state  laws,  unless  they  come  in  conflict  with  the 
constitution  or  laws  of  the  United  States.  10  Wheaton,  159.  1  Paine  C.  C.  564. 
They  follow,  also,  those  statutes  of  the  several  states  which  prescribe  rules  of  evidence 
in  dvil  cases,  in  trials  at  common  law.  M'Neil  v.  Holbrook,  12  Peters  U.  S.  94.  The 
state  laws  which  are  made  rules  of  decision  in  the  federal  courts,  are  those  which  apply 
to  rights  of  person  and  property.  United  States  v.  Wonson,  1  Gallison,  18.  Mayer  v, 
Foulkrod,  4  Wash.  C.  C.  349.  See,  also,  injra,  vol.  iv.  278,  note.  State  laws  limiting 
actions  and  executions  on  judgments  are  rules  of  property,  and  become  rules  of  de- 
cision in  the  federal  courts.  Ross  o.  Duval,  13  Peters  U.  S.  45.  By  act  of  Congress 
of  August  23, 1842,  c.  188,  the  Supreme  Court  has  power  to  prescribe,  regulate,  and 
alter  the  forms  of  process  in  the  District  and  Circuit  Courts,  the  forms  of  pleading  in 

31* 
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in  the  case  last  referred  to,  that  the  remedies  in  the  federal  courts, 
at  common  law  and  in  equity,  were  to  be,  not  according  to  the 
practice  of  state  courts,  ^^  but  according  to  the  principles  of 
common  law  and  equity,  as  distinguished  and  defined  in  that 
coxmtry,  from  which  we  derived  our  knowledge  of  those  princi- 
ples." (6) 

In  this  view  of  the  subject,  the  common  law  may  be  cultivated 
as  part  of  the  jurisprudence  of  the  United  States.  In  its  improved 
condition  in  England,  and  especially  in  its  improved  and  varied 
condition  in  this  country,  under  the  benign  influence  of  an  ex- 
panded commerce,  of  enlightened  justice,  of  republican  principles, 
and  of  sound  philosophy,  the  common  law  has  become  a  code  of 
matured  ethics  and  enlarged  civil  wisdom,  admirably  adapted  to 
promote  and  secure  the  freedom  and  happiness  of  social  life.  It 
has  proved  to  be  a  system  replete  with  vigorous  and  healthy  prin- 
ciples, eminently  conducive  to  the  growth  of  civil  liberty ;  and  it 
is  in  no  instance  disgraced  by  such  a  slavish  political  maxim  as 
that  with  which  the  Institutes  of  Justinian  are  introduced,  (e) 

It  is  the  common  jurisprudence  of  the  United  States,  and 
*  843    was  brought  with  them  as  *  colonists  from  En^and,  and 

established  here,  so  far  as  it  was  adapted  to  our  institu- 

• 

snits  at  common  law,  or  in  admiralty,  or  in  equity,  and  of  taking  testimony  and  of 
entering  decrees,  and  generally  to  regulate  the  whole  practice  of  the  courts.  The  ndet 
of  practice  in  admiralty  cases,  on  the  instance  side  of  the  District  Conrt,  were  estab- 
lished in  pursuance  of  the  act  of  23d  August,  1842,  c.  188.  See  those  rules  in  3  N.  T: 
Legal  Observer,  357.  With  respect  to  the  common  law  as  a  part  of  federal  jurispru- 
dence, the  Supreme  Court  declared,  in  Wheaton  v.  Donaldson,  8  Peters  U.  S.  658,  that 
there  could  not  be  a  common  law  of  the  United  States.  Each  of  the  states  has  its 
local  usages,  customs,  and  common  law.  There  was  no  principle  which  penrades  the 
Union,  and  has  the  authority  of  law,  that  is  not  embodied  in  the  constitution  and  laws 
of  the  Union.  The  common  law  could  be  made  a  part  of  our  federal  system  only  by 
legislative  adoption,  and  when  a  common-law  right  is  asserted,  the  courts  look  to  the 
state  in  which  the  controversy  originated. 

(6)  Though  there  be  no  equity  state  courts,  that  does  not  prevent  the  exercise  of 
equity  jurisdiction  in  the  courts  of  the  United  States ;  they  adopt  and  follow  the  equity 
jurisprudence  existing  in  England.  The  District  Court  of  Louisiana  has  accordingly 
equity  powers,  and  it  is  bound  to  proceed  in  equity  causes  according  to  the  principles, 
rules,  and  usages  which  belong  to  the  courts  of  equity,  as  contradistinguished  from 
courts  of  common  law.  Gaines  o.  Relf,  15  Peters  U.  S.  9 ;  Lorman  o.  Clarke,  2 
McLean,  568,  571.^ 

(c)  Quod  principi  plaadt,  legia  habet  vtgorem.    Inst.  1,  2,  6. 

1  Neves  v.  Scott,  13  How.  U.  S.  268;  State  of  Pennsylvania  v.  Wheeling  Bridge 
Co.  13  How.  U.  S.  519 ;  Bennett  v.  Batterworth,  U  How.  U.  S.  669. 
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tions  and  circumstances.  It  was  claimed  hj  the  Congress  of  the 
United  Colonies,  in  1774,  as  a  branch  of  those  ^^  indubitable  rights 
and  liberties  to  which  the  respective  colonies  are  entitled."  (a)  It 
fills  up  every  interstice,  and  occupies  every  wide  space  which  the 
statute  law  cannot  occupy.  Its  principles  may  be  compared  to 
the  influence  of  the  liberal  arts  and  sciences ;  adversis  perfugium 
ac  iolatium  pro^beni  ;  deUd^iTiJb  domij  nan  impedikmt  faris  ;  pemoc- 
tant  nobiseumf  pereffrirumtury  rustieantur.  To  use  the  words  of 
the  learned  jurist,  to  whom  I  have  already  alluded,  (b)  "  we  live 
in  the  midst  of  the  common  law,  we  inhale  it  at  every  breath, 
imbibe  it  at  every  pore ;  we  meet  with  it  when  we  wake  and  when 
we  lay  down  to  sleep,  when  we  travel  and  when  we  stay  at  home  ; 
and  it  is  interwoven  with  the  very  idiom  that  we  speak ;  and  we 
cannot  learn  another  system  of  laws  without  learning,  at  the  same 
time,  another  language."  ^ 

2.  The  jurisdiction  of  the  federal  courts  ratione  personarum,  and 
depending  on  the  relative  character  of  the  litigant  parties,  has 
been  the  subject  of  much  judicial  discussion.  The  constitution 
gives  jurisdiction  to  the  federal  courts  of  all  suits  between  aliens 
and  citizens,  and  between  resident  citizens  of  different  states,  (c) 
and  we  have  a  series  of  judicial  decisions  on  that  subject.  If*  the 
case  arises  imder  the  constitution,  laws,  or  treaties  of  the  Union, 
it  is  inmiaterial  who  may  be  parties,  for  the  subject-matter  gives 
jurisdiction ;  and  if  it  arises  between  aliens  and  citizens,  or  be- 
tween citizens  of  different  states,  it  is  immaterial  what  may  be  the 
nature  of  the  controversy,  for  the  character  of  the  pai-ties  gives 
jurisdiction. 

(a)  Declaration  of  Rights  of  October  14th,  1774 ;  Journals  of  Congress,  vol.  i.  p.  28. 

(6)  Dn  Poncean  on  Jurisdiction,  p.  91.  See,  also,  1  Story's  Comm.  on  the  Consti- 
tation,  140, 141 ;  vol.  ii.  pp.  264-268.  The  learned  commentator,  in  the  volume  last 
cited,  ably,  and,  in  mj  opinion,  satisfactorilj  contends  that  the  common  law,  in  the 
absence  of  positive  statute  law,  regulates,  interprets,  and  controls  the  powers  and 
duties  of  the  Ck>urt  of  Impeachments  under  the  constitution  of  the  United  States ; 
and  though  the  common  law  cannot  be  the  foundation  of  a  jurisdiction  not  given  bj 
the  constitution  and  laws,  that  jurisdiction,  when  given,  attaches,  and  is  to  be  exer- 
cised according  to  the  rules  of  the  common  law.  Were  it  otherwise,  there  would  be 
nothing  to  exempt  us  from  an  absolute  despotism  of  opinion  and  practice. 

(c)  Lessee  of  Butler  v,  Famsworth,  4  Wash.  C.  C.  101. 

^  The  United  States  courts  are  courts  of  special  jurisdiction,  and  derive  all  their 
powers  from  the  constitution  and  the  laws  of  Congress.  But  in  the  construction  of 
the  acts  of  Congress,  the  rules  and  prindples  of  the  common  law  are  the  true  guide. 
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In  Bingham  v.  iJabo%  ((2)  iiie  Supreme  Court  held,  that  it  was 
joriidictkm  necessary  to  set  forth  the  citizenship  of  the  re- 

wheQaoaHeQ*844  spcctive  *  paftics,  or  the  alienage,  when  a  for* 
"•'^•^^  eigner  was  concerned,  by  positive  averments,  in 

order  to  bring  the  case  within  the  jurisdiction  of  the  Gircnit 
Court ;  and  that  if  there  was  not  a  sufficient  allegation  for  that 
purpc^e  on  record,  no  jurisdiction  of  the  suit  would  be  sustained. 
The  same  doctrine  was  maintained  in  Turner  v.  Enrille,  (a)  and  in 
Turner  v.  The  Bank  qf  North  America ;  {h)  and  it  was  declared, 
that  the  Circuit  Court  was  a  court  of  limited  jurisdiction,  and  had 
cognizance  only  of  a  few  cases  specially  circumstanced,  and  that 
the  &ir  presumption  was,  that  a  cause  was  without  its  jurisdiction 
till  the  contrary  appeared.  Upon  that  principle  the  rule  was 
founded,  making  it  necessary  to  set  forth,  upon  the  record  ^>f  the 
Circuit  Court,  the  facts  or  circumstances  which  gave  jurisdiction, 
either  expressly  or  in  such  manner  as  to  render  them  certain  by 
legal  intendment.  It  is  necessary,  therefore,  where  the  defendant 
appears  to  be  a  citizen  of  one  ^te,  to  diow,  by  averment,  that  the 
plaintiff  is  a  citizen  of  some  other  state,  or  an  alien ;  or,  if  the 
suit  be  upon  a  promissory  note,  by  the  indorsee,  to  show  that  the 
original  payee  was  so ;  for  it  is  his  description,  as  well  as  that  of 
the  indorsee,  which  givBs  the  jurisdiction.^  But  an  alien  cannot 
sue  a  citizen  in  the  Circuit  Court  of  the  United  States,  if  the  latter 
be  at  the  time  a  resident  in  a  foreign  country,  notwithstanding  he 
has  property  in  the  district  which  might  be  attached.  No  com- 
pulsory process,  under  the  Judiciary  A<it  of  1789,  lies  against  a 
person  who  is  not  at  the  time  an  inhabitant  of,  or  is  not  found  in 
the  district  in  which  the  process  issues.  This  goes  to  exclude  from 
the  federal  courts  the  proceeding  by  fore%n  attachment  under  the 
local  laws  of  the  states,  {c) 

The  Judiciary  Act  of  1789,  sec.  11,  gives  jurisdiction  to  the 
Between  citt-  Circuit  Court  whcu  an  alien  is  a  party  ;  and  it  was  de- 
entetatet.      cidcd  in  Mo»9man  v.  Hiffgin9(m^{d)  that  the  jurisdiction 
was  confined  to  the  case  of  suits  between  citizens  and  foreign- 
ers, and  did  not  extend  to  suits  between  alien  and  alien ;  and 


(eO  3  Dallas, 

382. 

(«) 

4Dallaa»7. 

(6)  4  Dallas, 

8. 

(c)  Picquetv. 

Swan, 

5  Mason  35 ; 

Toland  o. 

Spragne, 

12  Peters  U. 

S.  300. 

((f)  4  Dallas, 

12. 

^  Judiciary  Act  of  1789,  sec.  11. 
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*  that  if  it  appeared  on  record  that  the  one  party  was  an  *  345 
alien,  it  must  likewise  appear  affirmatively  that  the  other 
party  was  a  citizen.  So,  again,  in  Coune  v.  Steady  (a)  it  was  de- 
cided to  the  same  effect.  The  principle  is,  that  it  must  appear 
upon  the  record,  that  the  character  of  the  parties  supports  tlie 
jurisdiction  ;  and  the  points  in  that  case  were  reasserted  in  Movr 
tdUt  V.  Murray y  {h)  and  in  Hodgson  v.  Bowerbanky  (c)  and  in  SuUir 
van  V.  The  FvUon  Stearnboat  Company,  (d)  In  Maxfidd  v.  Levy,  (e) 
the  question  of  jurisdiction,  arising  from  the  character  of  the  par- 
ties, was  discussed  in  the  Circuit  Court  of  Pennsylvania,  and  the 
court  animadverted  severely  upon  an  attempt  to  create  a  jurisdic- 
tion by  fraud,  contrary  to  the  policy  of  the  constitution  and  the 
law.  The  suit  was  an  ejectment  between  citizens  of  the  same 
state,  to  try  title  to  land  ;  and,  to  give  jiirisdiction  to  the  Circuit 
Court,  a  deed  was  given,  collusively,  and  without  any  considerar 
tion,  to  a  citizen  of  another  state,  for  the  sole  purpose  of  making 
him  a  nominal  plaintiff,  in  order  to  give  the  federal  court  jurisdic- 
tion. The  court  dismissed  the  suit,  and  observed,  that  the  consti- 
tution and  laws  of  the  United  States  had  been  anxious  to  define, 
by  precise  boundaries,  and  preserve  with  great  caution,  the  line 
between  the  judicial  authority  of  the  Union  and  that  of  the  indi- 
vidual states.  No  contrivance  to  defeat  the  law  of  the  land,  and 
create  jurisdiction  by  fraud,  could  be  tolerated.  (/)  But  if  a  citizen 
of  one  state  thinks  proper  to  change  his  domicil,  and  remove  with 
his  family  to  another  state,  not  colorably,  but  permanentiy, 
and  with  a  bona  fide  intention  to  reside  there,  *  even  though  *  346 
his  object  was  to  avail  himself  of  the  jurisdiction  of  the 


(a)  4  Dallas,  22.  The  omission  of  the  aboTO  aTennents,  or  any  other  reqaiBite  to 
give  jurisdiction,  is  matter  of  substance,  and  not  cared  bj  yerdict,  nor  amendable  after 
verdict.    1  Paine  C.  C.  486,  594.    Jackson  v.  Twentyman,  2  Peters  U.  8. 136. 

(h)  4  Cranch,  46. 

(c)  5  Cranch,  303. 

(d)  6  Wheaton,  450;  Dodge  v.  Perkins,  4  Mason,  435,  8.  P. 

(e)  4  Dallas,  330.  This  case  was  repudiated  by  Mr.  Justice  8toi7,  in  Biiggs  ». 
French,  2  Sumner,  257,  as  being  erroneously  decided. 

(/)  The  same  doctrine  was  held  by  Judge  Washington,  in  Hurst  v.  McNeil,  1  Wash. 
C.  C.  70,  83 ;  Starling  v.  Hawks,  5  McLean,  318.  But  in  Briggs  v,  French,  2  Sumner, 
251,  it  was  pointedly  condemned ;  and  the  Judge  held,  that  a  conveyance  of  land  by  a 
citizen  of  one  state  to  a  citizen  of  another,  for  the  purpose  of  enabling  the  latter  to 
maintain  a  suit  on  it  in  the  courts  of  the  United  States,  vested  a  legal  title,  and  a 
stranger  not  claiming  .under  either  of  the  parties  had  no  right  to  inquire  into  the 
motive  of  the  conveyance. 
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federal  oourts,  he  becomes  instantly  a  citizen  of  the  other  state, 
and  may  sue  as  such  in  the  courts  of  tiie  United  States,  (a)  ^ 

The  doctrine  in  the  original  case  of  Bingham  y.  Cahot  was  again 
confirmed  in  Abercrombie  v.  Dwpmi^  (5)  with  some  symptoms  of 
reluctance ;  and  it  would  seem  that  the  court  was  not  entirely 
satisfied  with  the  precise  limits  in  which  their  jurisdiction  bad 
been  circumscribed  and  embarrassed  by  their  predecessors.  But 
in  Strawbridge  y.  OurtisSj  (c)  the  limitation  of  the  federal  jurisdic- 
tion was  considered  as  being  still  more  close  and  precise.  The 
Supreme  Court  declared,  that  where  the  interest  was  joint,  and 
two  or  more  persons  were  concerned  in  that  interest,  *  as  joint 
plaintifis,  or  joint  defendants,  each  of  them  must  be  competent 
to  sue,  or  liable  to  be  sued,  in  the  federal  courts ;  and  the  suit 
was  dismissed  in  that  case,  because  some  of  the  plaintifis  and 
defendants  were  citizens  of  the  same  state,  (d)    The  next  case  that 

(a)  Lessee  of  Cooper  v.  Galbraith,  3  Wash.  C.  C.  546 ;  Case  9.  Clark,  5  Mason,  70  ; 
Catlett  V.  Faciiic  Ins.  Co.  1  Paine  C.  C.  594 ;  Jones  v.  League,  18  How.  U.  S.  77 
In  Briggs  V.  French,  2  Sumner,  251,  it  was  held,  that  it  was  sufficient  to  give  jnrw- 
dlction  to  the  federal  courts,  that  a  citizen  of  one  state  had  really,  and  not  merelj 
nominally,  removed  from  one  state  to  another,  though  his  motrve  might  have  been  to 
prosecute  a  suit  in  the  courts  of  the  United  States.  It  was  sufficient  if  the  plaintiff 
was  tfi  /act  a  citizen  of  one  state  and  the  defendant  of  another.  The  motiye  of  the 
removal  was  not  to  be  inquirecf  into. 

{b)  1  Cranch,  843. 

(c)  3  Cranch,  267. 

{d)  But  the  Circuit  Court  of  the  United  States  is  not  deprived  of  its  jurisdiction 
arising  from  the  character  of  the  party,  by  joining  with  an  alien  or  citizen  of  another 
state  a  mere  nominal  party,  who  does  not  possess  tiie  requisite  character.  5  Cranch, 
303 ;  8  Wheaton,  451 ;  1  Paine  C.  C.  410.  It  has  likewise  been  adjudged,  that  as 
the  courts  of  Louisiana  do  not  proceed  according  to  the  rules  of  the  common  law, 
but  of  the  civil  law,  a  suit  may  be  brought  in  the  federal  courts  by  a  resident  alien 
against  one  or  two  obligors,  bound  severally  as  well  as  jointly,  who  reside  in  Louisi- 
ana, thouffh  the  other  obligor  resides  in  another  state.  The  rule  in  chancery  and  in  the 
civil  law  is,  that  if  the  court  can  make  a  decree  according  to  justice  and  equity 
between  the  parties  before  them,  that  decree  shall  not  be  withheld  because  a  party  out 
of  its  jurisdiction  is  not  made  a  defendant,  although  he  must  have  been  united  in  the 
suit  had  he  been  within  the  reach  of  the  process  of  the  court  This  was  the  principle 
of  that  decision.  Breedlove  v.  Nicolet,  7  Peters  U.  S.  413.  See,  also,  Harrison  v, 
Urann,  1  Story  C.  C.  64.  And  now,  by  act  of  Congress  of  February  28th,  1839,  c. 
36,  if  there  be  several  defendants,  and  any  one  or  more  of  them  is  not  an  inhabitant 
of,  or  not  found  in  the  district  where  the  suit  is  brought,  and  does  not  voluntarily 
appear,  the  court  may  entertain  jurisdiction,  and  proceed  against  the  parties  properly 
before  it 

^  To  efiect  a  change  of  domicil,  the  intention  and  the  con^>Ieted  act  must  concur. 
While  in  transit  the  former  domicil  continues.  Graham  v.  Public  Admr.  4  Brad. 
(N.  Y.)  127. 
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arose  on  this  subject  was,  whether  a  corporation  was  a  citizen 
within  the  meaning  of  the  constitution,  and  could  sue  in  the  fed- 
eral courts  in  consequence  of  its  legal  character ;  and  it  was  de- 
cided, in  the  cases  of  The  Hope  iMfwranee  Company  v.  Boardman^ 
and  of  The  Bank  of  the  United  States  v.  Deveanx^  (e)  that  a  cor^ 
poration  aggregate  was  not,  in  its  corporate  capacity,  a  citizen, 
and  that  its  right  to  litigate  in  the  federal  courts  depended 
upon  the  character  of  *  the  individuals  who  compose  the  *  847 
body  politic,  and  which  character  must  appear  by  proper 
averments  upon  the  record,  (a)  ^  But  a  corporation  aggregate, 
composed  of  citizens  of  one  state,  may  sue  a  citizen  of  another 
state  in  the  Circuit  Court  of  the  United  States.  If  any  of  the 
stockholders  are  citizens  of  the  same  state  with  the  defendant, 
the  federal  courts  have  no  jurisdiction.  And  the  rule  relative  to 
suits  originally  instituted  in  the  courts  of  the  United  States,  re- 
quiring all  the  individuals  composing  the  respective  parties  to 
possess  the  requisite  character  to  give  the  court  jurisdiction,  ap- 
plies equally  to  suits  removed  from  the  state  courts.  (5) 

{«)  5  Cranch,  57,  61 ;  Bank  of  Angnsta  9.  Earle,  13  Peters  XJ.  S.  519 ;  Wood  «. 
Hartford  Fire  Insorance  Ck>.  13  Conn.  202,  S.  P. 

(a)  In  Breithanpt  v.  The  Bank  of  Georgia,  1  Peters  IT.  S.  238,  it  was  there  held,  that 
a  bili,  to  give  jnrisdiction,  must  state  that  the  stockholders  were  dtizens  of  Georgia. 

(5)  Ward  v.  Arredondo,  1  Paine  C.  C.  410;  Bank  of  Cumberhind  v,  WOlis,  3  6mn- 
ner,  472.  Bat  the  very  inoonyenient  and  narrow  doctrine  contained  in  the  cases  of 
Strawbridge  o.  Cnrtiss,  3  Cranch,  367 ;  Bank  of  the  United  States  9.  Deveanx,  5 
Cranch,  84,  and  Comm.  and  R.  R.  Bank  of  Vicksburg  v.  Slocomb,  14  Peters  XJ.  8.  60, 
was  reviewed  and  oyermled  in  the  Louisville  Railroad  Oomp.  v,  Letson,  in  2  How.  U. 
8.  497.  It  was  there  held,  that  a  corporation  created  and  doing  business  in  a  state  was 
an  inhabitant  of  the  state, -capable  of  being  treated  as  a  citizen,  for  all  porposes  of  suing 
and  being  sued,  although  some  of  the  members  of  the  corporation,  were  not  citizens  of 
the  state  in  which  the  suit  was  brought,  and  although  the  state  itself  might  be  a  mem- 
ber  of  the  corporation.  This  was  a  very  important  and  salutary  decision,  and  iein« 
stated  the  federal  courts  in  their  essential  jurisdiction  in  cases  of  suits  between  citizens 
of  difierent  states.  The  act  of  Congress  of  the  28th  February,  1839,  gave  aid  to  this 
decision,  it  being  considered  in  its  language  and  construction,  as  an  enlargement  of 
jnrisdiction  in  respect  to  the  character  of  the  parties. 


^  The  rule  laid  down  in  the  text  seems  to  have  been  virtually  changed  by  the  more 
recent  decisions.  These  cases,  without  maintaining  that  a  corporation  is  a  citizen  for 
the  purpose  of  jurisdiction,  yet  hold  that  a  suit  in  the  federal  courts  by  or  against  a 
eorporadon  in  its  corporate  name,  must  be  presumed  to  be  a  suit  by  or  against  dtizens 
of  the  state  which  created  the  corporate  body,  and  that  no  averment  or  evidence  to  the 
contnuy  can  be  admitted  for  the  purpose  of  ousting  the  jnrisdiction.  Ohio  and  Miss. 
R.  R.  Co.  V.  Wheeler,  1  Black  XJ.  8.  286.  See  also  20  How.  XJ.  8.  232 ;  16  How.  U. 
S.  314. 
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With  respect  to  the  question  on  the  peculiar  right  of  the  Bank 
of  the  United  States  to  sue  in  the  federal  courts,  it  was  decided, 
in  reference  to  the  first  bank  of  the  United  States,  that  no  right 
was  conferred  on  that  bank  by  its  act  of  incorporation  to  sue  in 
those  courts.  It  had  only  the  ordinary  corporate  capacity  to  sue 
and  be  sued ;  and  being  an  inTisible,  artificial  being,  a  mere  legal 
entity,  and  not  a  citizen,  its  right  to  sue  must  depend  upon  the 
character  of  the  indiyiduals  of  which  it  is  composed.  The  consti- 
tution of  the  United  States  supposed  apprehensions  might  exist, 
that  the  tribunals  of  the  states  would  not  administer  justice  as 
impartially  as  those  of  the  nation,  to  parties  of  every  description, 
and,  therefore,  it  established  national  tribimals  for  the  decision  of 
controversies  between  aliens  and  citizens,  and  between  citizens  of 
difierent  states.  The  persons  whom  a  corporation  represents  may 
be  aliens  or  citizens,  and  the  controversy  is  between  persons  suing 
by  their  corporate  name  for  a  corporate  right,  and  the  individual 
defendant.    Where  the  members  of  the  corporation  are  aliens  or 

citizens  of  a  difierent  state  from  the  opposite  party,  they 
*  348    come  *  within  the  reason  and  terms  of  the  jurisdiction  of 

the  federal  courts.  The  court  can  look  beyond  the  corpo- 
rate name,  and  notice  the  character  of  these  members,  who  are 
not  considered,  to  every  intent,  as  placed  out  of  view,  and  merged 
in  the  corporation.  Incorporated  aliens  may  sue  a  citizen,  or  the 
incorporated  citizens  of  one  state  may  sue  a  citizen  of  another 
state,  in  the  federal  courts,  by  their  corporate  name,  and  the  con- 
troversy is  substantially  between  aliens  and  a  citizen,  or  between 
the  citizens  of  one  state  and  those  of  another.  In  that  case,  the 
president,  directors,  and  company  of  the  Bank  of  the  United 
States  averred,  that  they  were  citizens  of  Pennsylvania,  and  that 
the  defendants  were  citizens  of  Georgia ;  and  this  averment,  nor 
traversed  or  denied,  was  sufficient  to  sustain  the  suit  in  the  Circuit 
Court.  In  suits  by  the  Bank  of  the  United  States,  of  1816,  such 
an  averment  is  not  necessary,  because  the  a^t  incorporating  the 
bank  (a)  authorizes  it  to  sue  and  be  sued  in  the  Circuit  Court  of 
the  United  States,  as  well  as  in  the  state  courts.  Without  such 
an  express  provision,  it  would  have  been  difficult  for  the  Bank  of 
the  United  States  ever  to  have  sued  in  the  federal  courts,  if  the 
fact  of  citizenship  of  all  the  members  was  to  be  scrutinized,  for 

there  were  probably  few  or  no  states  which  had  not  some  stock- 

-  -  -  —  —      " 

(a)  Act  of  Congress,  April  10,  IS16,  tfsc.  7. 
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holder  of  the  bank  a  resident  citizen,  (b)  It  was  indispensable  for 
Congress  to  provide  specially  for  a  jurisdiction  over  suits  in  which 
the  bank  was  concerned,  or  no  jurisdiction  could  well  have  been 
sustained.  It  was  truly  observed,  by  the  Supreme  Court,  that  if 
the  Bank  of  the  United  States  could  not  sue  a  person  who  was  a 
citizen  of  the  same  state  with  any  one  of  its  members,  in  the  cir- 
cuit courts,  this  disability  would  defeat  the  power. 

A  trustee,  who  holds  the  legal  interest,  is  competent  to 
*  sue  in  right  of  his  own  character  as  a  citizen  or  alien,  *  349 
as  the  case  may  be,  in  the  federal  courts,  and  without  refer- 
ence to  the  character  or  domicil  of  his  cestui  que  trusty  unless  he 
was  created  trustee  for  the  fraudulent  purpose  of  giving  jurisdic- 
tion, (a)  This  rule  equally  applies  to  executors  and  administrators, 
who  are  considered  as  the  real  parties  in  interest ;  but  it  does  not 
apply  to  the  case  of  a  general  assignee  of  an  insolvent  debtor,  and 
he  cannot  sue  in  the  federal  courts,  if  his  assignor  could  not  have 
sued  there.  The  11th  section  of  the  Judiciary  Act  will  not  per- 
mit jurisdiction  to  yest  by  the  assignment  of  a  chose  in  action^ 
(cases  of  foreign  bills  of  exchange  excepted,)  unless  the  original 
holder  was  entitled  to  sue ;  and  whether  the  assignment  was  made 
by  the  act  of  the  party,  or  by  operations  of  law,  makes  no  differ- 
ence in  the  case.  An  executor  or  administrator  is  not  an  assignee, 
within  the  meaning  of  the  11th  section  of  the  Judiciary  Act.  (b)  * 

(6)  Osbom  V,  TTnited  States  Bank,  9  Wheaton,  738 ;  United  States  Bank  v.  Planters' 
Bonk,  9  V^heaton,  904. 

(a)  Chappedelaine  v.  Dechenanx,  4  Cranch,  306,  308 ;  Brown  v.  Strode,  5  Crancb, 
303.  See,  also,  5  Cranch,  91,  and  Childress  v.  Emory,  8  Whcaton,  642.  If  the 
nominal  plaintiff  and  the  real  defendant  be  citizens  of  the  state,  yet  if  the  party  for 
whose  use  the  soit  was  brought  was  a  citizen  of  another  state,  the  Circuit  Court  of  the 
United  States  has  jurisdiction.  Browne  v.  Strode,  tup, ;  McNutt  v.  Bland,  2  How. 
U.  S.  9. 

(6)  Sere  v,  Pitot,  6  Cranch,  332 ;  Mayer  r.  Poulkrod,  4  Wash.  C.  C.  349.  But  it  is 
adjudged  that  a  note  payable  to  A,  or  bearer,  may  be  sued  in  the  federal  courts,  in  his 
own  name,  and  that  the  11th  section  of  the  Judiciary  Act  does  not  apply.  BuUard  v. 
Bell,  1  Mason,  243 ;  Halsted  e.  Lyon,  2  McLean,  226.  So  the  holder  of  a  negotiable 
note,  payable  to  the  maker's  own  order,  and  indorsed,  may  sue  the  maker  in  the  fed- 
eral courts,  though  the  holder  be  a  citizen  of  another  state ;  for  the  right  passes  not  by 
auignment,  but  to  bearer  by  deUyery.  Towne  v.  Smith,  U.  S.  C.  C.  Mass.  Law  Re* . 
porter  for  May,  1846.^ 

1  See  Cofiee  r.  Planters'  Bank  of  Tennessee,  13  How.  U.  S.  183. 

'  The  equitable  assignee  of  a  daim  to  an  account  is  within  the  restriction,  if  his  as- 
signor was  not  competent  to  sue  on  the  ground  of  citizenship.  Wilkinson  v.  Wilkin- 
son, 2  Curtis  C.  C.  582. 

TOL.  I.  32 
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With  respect  to  tiie  District  of  Columbia,  and  to  the  territorial 
districts  of  the  United  States,  they  are  not  itateSj  witiiin  the  sense 
of  the  constitution  and  of  the  Judiciary  Act,  so  as  to  enable  a 
citizen  thereof  to  sue  a  citizen  of  one  of  the  states  in  the  federal 
courts.  However  extraordinary  it  might  seem  to  be,  that  the 
courts  of  the  United  States,  which  were  open  to  aliens,  and  to  the 
citizens  of  every  state,  should  be  closed  upon  the  inhabitants  of 
those  districts,  on  the  construction  that  they  were  not  citizens  of  a 
state,  yet,  as  the  court  observed,  this  was  a  subject  for  legislative, 

and  not  for  judicial  consideration,  {c) 
860  *  *  If  the  jurisdiction  of  the  Circuit  Court  between  citi- 
zens of  different  states  has  once  vested,  it  is  not  devested 
by  a  subsequent  change  of  domicil  of  one  of  the  parties^  and  his 
removal  into  the  same  state  with  the  adverse  party,  pendente  lite,  (a) 
The  jurisdiction  depends  upon  the  state  of  things  at  the  time  the 
action  is  brought.^  So,  an  indorsee  of  a  note,  who  resides  in 
one  state,  may  sue  his  immediate  indorser,  who  resides  in  another 
state,  though  that  immediate  indorser  and  the  maker  be  resi- 
dents of  the  same  state.  The  indorsement  is  a  new  contract  be- 
tween the  parties  to  the  record,  quite  distinct  from  the  original 
note.  (6) 
The  case  of  Osbam  v.  The  Bank  of  the  United  States,  (c)  brought 
jariidictioQ  iJ^to  ^^^  important  principles  touching  the  constitutional 
where  a  stale  jurisdiction  of  the  federal  courts,  where  a  state  claimed 
and  not  a  pJ.  to  bc  essentially  a  party.  The  court  decided,  that  the 
tf  on  record,  circuit  courts  had  lawful  jurisdiction,  under  the  act  of 
Congress  incorporating  the  national  bank,  of  a  bill  in  equity 
brought  by  the  bank  for  the  purpose  of  protecting  it  in  the  exer^ 
cise  of  its  franchises,  which  were  threatened  to  be  invaded  imder 
a  law  of  the  state  of  Ohio ;  and  that  as  the  state  itself  could  not  be 

(c)  The  term  state,  in  the  sense  of  the  Constitution,  applies  only  to  the  members  of 
the  American  coniiBderacy,  and  does  not  extend  to  a  territory  of  die  United  States. 
Seton  V,  Hanham,  R.  M.  Charlton  (Geo.)  374;  Hepburn  v.  Ellzey,  2  Cranch,445; 
Corporation  of  New  Orleans  v.  Winter,  1  Wheaton,  91. 

(a)  Morgan  v,  Morgan,  2  Wheaton,  290 ;  Clarke  v.  Matthewson,  12  Peters  U.  8. 
164. 

{b)  Young  V.  Bryan,  6  Wheaton,  146 ;  Mollan  v.  Torrance,  9  Wheaton,  537. 

(c)  9  Wheaton,  738. 

^  Therefore  the  appointment  of  a  person  as  consul  of  a  foreign  power  does  not  work 
an  abatement  of  a  suit  already  commenced.    Koppel  v.  Heiniichs,  1  Barb.  (N.  Y.)  449. 
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made  a  party  defendant,  the  suit  might  be  maintained  against  the 
oflScers  and  agents  of  the  state  who  were  intrusted  with  the  execu- 
tion of  such  laws. 

As  the  amendment  to  the  constitution  prohibited  a  state  to  be 
made  a  party  defendant  by  individuals  of  other  states,  the  court 
felt  the  pressure  and  difficulty  of  the  objection,  that  the  state  of 
Ohio  was  substantially  a  party  defendant,  inasmuch  as  the  process 
of  the  court  in  the  suit  acted  directly  upon  the  state,  by  restrain- 
ing its  officers  from  executing  the  law  of  the  state.  The  direct 
interest  of  the  state  in  the  suit  was  admitted,  but  the  objection,  if 
it  were  valid,  would  go,  in  its  consequences,  completely  to 
destroy  the  powers  of  *  the  Union.  If  the  federal  courts  *  851 
had  no  jurisdiction,  then  the  agents  of  a  state,  under  an  un- 
constitutional law  of  the  state,  might  arrest  the  execution  of  any 
law  of  the  United  States.  A  state  might  impose  a  fine  or  penalty 
on  any  person  employed  in  the  execution  of  any  law  of  the  Union, 
and  levy  it,  by  a  ministerial  officer,  without  the  sanction  even  of 
its  own  courts.  All  the  various  public  officers  of  the  United  States, 
such  as  the  carrier  of  the  mail,  the  collector  of  the  revenue,  and 
the  marshal  of  the  district,  might  be  inhibited,  imder  ruinous  pen- 
alties, from  the  performance  of  their  respective  duties.  And  if 
the  courts  of  the  United  States  cannot  rightfully  protect  the  agents 
who  execute  every  law  authorized  by  the  constitution,  from  the 
direct  action  of  state  agents  in  the  collection  of  penalties,  they 
could  not  rightfully  protect  those  who  execute  any  law.  The 
court  insisted,  that  there  was  no  such  deplorable  failure  of  juris- 
diction, and  that  the  federal  judiciary  might  rightfully  protect 
those  employed  in  carrying  into  execution  the  laws  of  the  Union 
from  the  attempts  of  a  particular  state,  by  its  agents,  to  resist  the 
execution  of  those  laws.  It  may  use  preventive  proceedings,  by 
injunction  or  otherwise,  against  the  agents  or  officers  of  the  state, 
and  authorize  proceedings  against  the  very  property  seized  by  the 
agent ;  and  the  court  concluded,  that  a  suit  brought  against  indi- 
viduals for  any  cause  whatever,  was  not  a  suit  against  a^state^  in 
the  sense  of  the  constitution.  The  constitution  contemplated  a 
distinction  between  cases  in  which  a  state  was  interested,  and 
those  in  which  it  was  a  party ;  and  to  be  a  party  for  the  purpose 
of  jurisdiction,  it  is  necessary  to  be  one  upon  record.  The  consti- 
tution only  intended  a  party  on  record,  and  to  be  shown  in  the 
first  instance  by  the  simple  inspection  of  the  record,  and  that  is 
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what  is  intended  in  all  cases  where  jurisdiction  depends  upon  the 
party,  (a) 

The  question  of  jurisdiction  depending  upon  the  character  and 
residence  of  parties,  came  again  into  discussion  in  the  case 
♦852  of  The  Bank  of  the  United  StatesY.  ThePlanters'  *Bankof 
Q^eorgia;  (a)  and  it  was  decided  that  the  circuit  courts  had 
jurisdiction  of  suits  brought  by  the  Bank  of  the  United  States 
against  a  state  bank,  notwithstanding  the  state  itself  was  a  stock- 
holder, together  wiUi  private  individuals  who  were  citizens  of  the 
same  state  with  some  of  the  stockholders  of  the  Bank  of  the  United 
States.  It  was  declared,  that  the  state  of  Georgia  was  not,  as  a 
state,  to  be  deemed  a  party  defendant,  though  interested  as  a 
stockholder  in  the  defence.  The  state,  so  far  as  concerned  that 
transaction,  was  divested  of  its  sovereign  character,  and  took  that 
of  a  private  citizen ;  and  this  principle  applies  to  every  case  in 
which  the  government  becomes  a  partner  in  any  trading  com- 
pany. (J) 

We  have  seen  how  far  the  courts  of  the  United  States  have  a 
common-law  jurisdiction ;  and  it  appears  to  have  been  wholly  dis- 
claimed in  criminal  cases  ;  and  the  true  distinction  would  seem  to 
be,  that  all  federal  jurisdiction  in  civil  and  criminal  cases  must 
be  derived  from  the  constitution  and  the  laws  made  in  pursuance 
of  it ;  and  that  when  the  jurisdiction  is  vested,  the  principles  of  the 
common  law  are  necessary  to  the  due  exercise  of  that  jurisdiction. 
We  have  seen,  likewise,  with  what  caution,  and  within  what  pre- 
cise limits,  the  federal  courts  have  exercised  jurisdiction,  in  contro- 
versies between  citizens  and  aliens,  and  between  citizens  of  different 
states.  In  the  next  lecture  we  shall  enter  upon  a  particular  ex- 
amination of  the  powers  and  claims  of  the  federal  courts,  relative 
to  admiralty  and  maritime  jurisdiction. 

(a)  In  the  case  of  McNutt «.  BUnd,  2  How.  U.  S.  9,  it  waa  decided,  that  a  citizen  of 
another  state  might  sue  a  citizen  of  Mississippi,  in  the  Circnit  Court  of  the  United 
States,  though  he  sued  in  the  name  of  the  nominal  plaintiiF  or  tmstee,  who  was  also  a 
citizen  of  Mississippi,  provided  he  wa»  the  party  in  interest.  Mr.  Justice  Daniel  dissented, 
and  contended,  on  the  anthorit3r  of  prior  decisions,  that  the  jurisdiction  depended,  not 
on  the  situation  of  the  parties  concerned  in  interest,  but  on  the  character  of  the  parties 
appearing  on  the  record. 

(a)  9  Wheaton,  904 ;  Bank  of  Kentucky  v,  Wister,  2  Peters  U.  S.  318,  8.  P.  In 
this  last  case  it  was  decided  that  an  incorporated  bank  was  suable,  though  the  whole 
property  and  control  of  the  bank  belonged  to  the  state  inooiporating  it 

(6)  Stoiy  J.,  U  Peters  U.  8.  349. 
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LECTURE  XVII. 

OF  THE  DIBTBICrr  AND  TEBBITOBIAL  OOUBTB  OF  THE  UNITED  STATES. 

The  District  Courts  act  as  courts  of  conunon  law,  and  also  as 
courts  of  admiralty. 

A  distinction  is  made  in  England  between  Ihe  instance  Adminttgrja. 
and  the  prize  court  of  admiralty.  The  former  is  the  ordi-  '^^!^ 
nary  admiralty  court,  but  the  latter  is  a  special  and  ex-  oourts. 
traordinary  jurisdiction  ;  and  although  it  be  exercised  by  the  same 
person,  it  is  in  no  way  connected  with  the  former,  either  in  its 
origin,  its  mode  of  proceeding,  or  the  principles  which  govern  it. 
To  constitute  the  prize  court,  or  to  call  it  into  action  in  time  of 
war,  a  special  commission  issues,  and  the  court  proceeds  summa- 
rily, and  is  governed  by  general  principles  of  policy  and  the  law  of 
nations.  This  was  tlie  doctrine  of  the  English  Court  of  King's 
Bench,  as  declared  by  Lord  Mansfield  in  Undo  v.  Rodney  ;  (a)  and 
though  some  parts  of  his  learned  and  elaborate  opinion  in  that  case 
do  not  appear  to  be  very  clear  and  precise  on  the  point  concerning 
the  difference  in  the  foimdation  of  the  powers  of  the  instance  and 
of  the  prize  court  of  admiralty,  yet  I  should  infer  from  it  that  the 
judge  of  the  English  admiralty  requires  a  special  commission,  dis- 
tinct from  his  ordinary  commission,  to  enable  him,  in  time  of  war^ 
to  assume  the  jurisdiction  of  prize.  The  practice  continues  to  this 
day  of  issuing  a  special  commission,  on  the  breaking  out  of  hostili- 
ties, to  the  commissioners  for  executing  the  office  of  lord  high 
admiral,  giving  them  jurisdiction  in  prize  cases.  (5) 

*  The  division  of  the  court  of  admiralty  into  two  courts  is  *  854 
said  not  to  have  been  generally  known  to  the  common  law- 
yers of  England  before  the  case  of  Lindo  v.  Rodney ;  and  yet  it 
appears,  from  the  research  made  in  that  case,  that  the  prize  juris- 
diction was  established  from  the  earliest  periods  of  the  English 
judicial  history.  The  instance  court  is  the  ordinary  and  appro- 
priate court  of  admiralty,  and  takes  cognizance  of  the  general 
subjects  of  admiralty  jurisdiction,  and  it  proceeds  according  to  the 


(a)  Dong.  613,  note.  (6)  Ex  parte  Lynch,  1  Mad.  Ch.  18. 
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civil  aiid  maritime  law.  The  prize  court  has  exclusiye  cognizance 
of  matters  of  prize  and  matters  incidental  thereto,  and  it  proceeds 
to  hear  and  determine  according  to  the  course  of  the  admiralty 
and  the  law  of  nations.  The  distinction  between  these  two  courts, 
or  rather  between  these  two  departments  of  the  same  court,  is  kept 
up  throughout  all  the  proceedings ;  and  the  appeals  from  the  de- 
crees of  these  two  jurisdictions  are  distinct,  and  made  to  separate 
tribunals.  The  appeal  &om  the  instance  court  lies  to  delegates,  but 
from  the  prize  courts  it  lies  to  the  lords  commissioners  of  appeals 
in  prize  causes,  and  who  are  appointed  for  that  special  purpose. 

Such  is  the  distinction  in  England  between  the  instance  and  the 
prize  court  of  admiralty ;  and  in  the  case  of  Ex  parte  Lynch^  (a)  it 
was  held,  that  the  jurisdiction  of  the  admiralty  as  a  prize  court 
did  not  cease  with  the  war,  but  extended  to  all  the  incidents  of 
prize,  and  to  an  indefinite  period  after  the  war.  It  remains  to  see 
how  far  that  distinction  is  known  or  preserved  in  the  jurisdiction 
of  our  district  courts. 

It  is  said  by  a  judge,  who  must  have  been  well  acquainted  with 
the  subject,  (fbr  he  was  registrar  of  a  colonial  court  of  admiralty 
before  our  Revolution,)  that  this  distinction  between  the  instance 

and  the  prize  court  was  not  known  to  our  admiralty  pro- 
*  865    ceedings  under  the  *  colony  administrations,  (a)   In  the  case 

QfJenning%  v.  (7ar<on,  (h)  the  District  Court  of  Pennsylvania, 
in  1792,  decided  that  prize  jurisdiction  was  involved  in  the  general 
delegation  of  admiralty  and  maritime  powers,  and  that  Congress, 
by  the  Judiciary  Act  of  1789^  meant  to  convey  to  the  district 
courts  all  the  powers  appertaining  to  admiralty  and  maritime  ju- 
risdiction, including  that  of  prize.  Prize  jurisdiction  was  inherent 
in  a  court  of  admiralty,  though  it  was  of  course  a  dormant  power 
until  called  into  activity  by  the  occurrence  of  war. 
^  But  notwithstanding  this  early  decision  in  favor  of  the 

are  equally  in- plenary  jurisdictiou  of  the  district  courts  as  courts  of 
•unoeaod  admiralty,  there  was  great  doubt  entertained  in  this 
country,  about  the  year  1793,  whether  the  district  courts 
had  jurisdiction  imder  the  act  of  Congress  of  1789,  as  prize  courts. 
The  District  Court  of  Maryland  decided  against  the  jurisdiction, 
and  that  decree  was  affirmed  on  appeal  to  the  Circuit  Court,  on 
the  ground  that  a  prize  cause  was  not  a  civil  cause  of  admiralty 

(a)  1  Mad.  Ch.  15.  (a)  1  Peters  Adm.  5,  6.  (h)  1  Ibid.  1. 
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jurisdiction,  but  rested  on  the  Jns  heUiy  and  that  there  was  no  prize 
court  in  existence  in  the  United  States.  The  same  question  was 
carried  up  to  the  Supreme  Co\irt  of  the  United  States  in  February, 
1794,  in  the  case  of  G^lass  v.  The  Sloop  BeUey^  (c)  and  was  ably 
discussed.  The  Supreme  Court  put  an  end  at  once  to  all  these 
difficulties  about  jurisdiction,  by  declaring  that  the  district  courts 
of  the  United  States  possessed  all  the  powers  of  courts  of  admiralty, 
whether  considered  as  instance  or  as  prize  courts. 

In  the  case  of  The  MfnuUm%^  (d)  the  Circuit  Court  in  Massachu- 
setts was  inclined  to  think  that  the  admiralty,  from  time  immemo- 
rial, had  an  inherent  jurisdiction  in  prize,  because,  if  we  examine 
the  most  venerable  relics  of  ancient  maritime  jurisprudence,  we 
shall  find  the  admiralty  in  possession  of  prize  jurisdiction,  indepen- 
dent of  any  known  special  commission.  It  seems  to  have  always 
constituted  an  ordinary,  and  not  an  extraordinary  branch 
of  the  admiralty  powers ;  *  and  it  is  to  be  obserred,  that  *  856 
Lord  Mansfield  leaves  the  point  uncertain,  whether  the  prize 
and  the  instance  jurisdiction  were  coeval  in  antiquity,  or  whether 
the  former  was  constituted  by  special  commission.  Be  tliat  as  it 
may,  the  equal  jurisdiction  of  the  admiralty  in  this  country,  as  an 
instance  and  as  a  prize  court,  is  now  definitely  settled  ;  and  if  the 
prize  branch  of  the  jurisdiction  of  the  admiralty  be  not  known  in 
time  of  peace,  it  is  merely  because  its  powers  lie  dormant,  from  the 
want  of  business  to  call  them  into  action. 

There  is  no  pretence  of  claim,  on  the  part  of  courts  of  common 
law,  to  any  share  in  the  prize  jurisdiction  of  the  courts  of  admi- 
ralty. It  is  necessarily  and  completely  exclusive;  and  we  will 
first  take  a  view  of  the  jurisdiction  and  powers  of  the  district  courts 
in  prize  cases,  and  then  of  their  ordinary  admiralty  jurisdiction. 
As  prize  questions  are  applicable  to  a  state  of  war,  and  are  gov- 
erned chiefly  by  the  rules  of  the  law  of  nations,  and  the  usages 
and  practices  of  the  maritime  powers,  I  do  not  propose  to  enlarge 
on  that  subject.  My  object  will  be  to  aScertain  the  exact  jurisdic- 
tion of  the  District  Court,  in  all  its  various  powers  and  complicated 
character.  I  shall  consider,  (1.)  its  character  as  a  prize  court ; 
(2.)  as  a  court  of  crincdnal  jurisdiction  in  admiralty  ;  (3.)  the  divi- 
sion line  between  the  admiralty  and  the  courts  of  common  law ; 

(c)  3  Dallas,  6 ;  Penhallow  v.  Doane,  a  Dallas,  54,  S.  P.    See,  also,  the  act  of  Con- 
gress of  June  26th,  1812,  sec.  6. 

(d)  1  Qallison,  56S. 
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(4.)  its  powers  as  an  instance  court  of  admiralty ;  (5.)  its  juris- 
diction as  a  court  of  common  law,  and  clothed,  also,  with  special 
powers. 

(1.)  Jurisdidion  of  the  prize  courts. 
The  ordinary  prize  jurisdiction  of  the  admiralty  extends 
to  all  captures  in  war  made  on  the  high  seas.    I  know  of  no  other 

definition  of  prize  goods,  said  Sir  William  Scott,  in  the  case 
*  357    of  The  Two  Friends j  (a)  than  that  they  are  goods  *  taken  on 

the  high  seas,  Jure  hdli^  out  of  the  hands  of  the  enemy. 
The  prize  jurisdiction  also  extends  to  captures  in  foreign  ports  and 
harbors,  and  to  captures  made  on  land  by  naval  forces,  and  upon 
surrenders  to  naval  forces,  either  solely,  or  by  joint  operation  with 
land  forces,  {a)  It  extends  to  captures  made  in  rivers,  ports,  and 
harbors  of  the  captor's  own  country.  But  as  to  plunder  or  booty 
in  a  mere  continental  land  war,  without  the  presence  or  interven- 
tion of  any  ships  or  their  crews.  Lord  Mansfield  admitted,  in  Lindo 
V.  Rodney^  there  was  no  case,  or  authority,  or  principle,  to  enable 
him  to  bring  it  within  the  cognizance  of  a  prize  court,  (i)  The 
prize  court  extends,  also,  to  all  ransom  bills  upon  captures  at  sea, 
and  to  money  received  as  a  ranson  or  commutation,  on  a  capitula- 
tion to  naval  forces  alone,  or  jointly  with  land  forces,  {c)  The 
federal  courts  have  asserted  for  the  prize  courts  in  this  coimtry  a 
jurisdiction  equally  as  ample  and  extensive  as  any  claimed  for 
them  in  England.  In  the  case  of  The  Emubus^  {d)  though  the 
court  gave  no  opinion  as  to  the  right  of  the  admiralty  to  take  cog- 
nizance of  mere  captures  made  on  the  land,  exclusively  by  land 
forces,  yet  it  was  declared  to  be  very  clear,  that  its  jurisdictioa 
was  not  confined  to  captures  at  sea.  It  took  cognizance  of  all 
captures  in  creeks,  haven's,  and  rivers,  and  also  of  all  captures 
made  on  land,  where  the  same  had  been  made  by  a  naval  force,  or 
by  co-operation  with  a  naval  force  ;  and  this  exercise  of  jurisdiction 
was  settled  by  the  most  solemn  adjudications.  A  seizure  may 
therefore  be  made  in  court,  in  our  own  country,  as  prize,  if  made 

(a)  1  Bob.  Adm.  271. 

(a)  Lindo  v,  Rodnej,  Doug.  613,  note. 

(6)  In  tbe  case  of  Alexander  p.  The  Duke  of  Wellington,  2  Rubs.  &  Mj.  35,  Lord 
Brougbam  said,  that  military  prue  rests  upon  the  same  princijdes  of  law  as  prize  at  sea, 
thongh  in  general  no  statute  passes  with  respect  to  it 

(c)  Ships  taken  at  Genoa,  4  Bob.  Adm.  988 ;  Anthon  v.  Fisher,  Doug.  649,  note. 
Bfaisonnaire  v.  Keating,  2  Gallison,  325. 

(d)  1  Gallison,  563. 
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while  the  property  was  water-borne.  Had  it  been  landed,  and  re- 
mained on  land,  it  would  have  deserved  consideration ;  and  no 
opinion  was  given,  whether  it  could  have  been  proceeded  against 
as  prize,  under  the  admiralty  jurisdiction,  or  whether, 
*  if  liable  to  seizure  and  condemnation  in  our  courts,  the  *  858 
remedy  ought  not  to  have  been  pursued  by  a  process  appli- 
cable to  municipal  confiscations. 

It  is  understood  in  England,  that  the  admiralty,  merely  by  its 
own  inherent  powers,  never  exercises  jurisdiction  as  to  captures 
or  seizures,  as  prize,  made  on  shore,  without  the  co-operation  of 
naval  forces.^  In  the  case  of  The  Oo9ter  Eems^  cited  by  Sir  Wil- 
liam Scott  in  the  case  of  The  Two  Friends^  {a)  and  decided  by  the 
highest  authority,  that  of  the  lords  commissioners  of  appeal,  in 
1784,  it  was  held,  that  goods  taken  on  shore  as  prize,  where  there 
had  been  no  act  of  capture  on  the  high  seas,  were  not  to  be  con- 
sidered as  prize,  and  that  the  prize  courts  had  no  jurisdiction  in 
such  a  case.  But  it  is  admitted,  that  if  the  jurisdiction  has  once 
attached,  and  the  goods  have  been  taken  at  sea,  they  may  be  fol- 
lowed on  shore  by  the  process  of  the  prize  court,  and  its  juris- 
diction over  them  still  continues.  In  this  respect,  the  prize  court 
seems  more  extensive,  and  to  hold  a  firmer  jurisdiction,  than  the 
instance  court ;  for,  as  to  cases  of  wreck  and  derelict,  if  the  goods 
are  once  on  shore,  or  landed,  the  cognizance  of  the  common  law 
attaches,  (b) 

Though  the  prize  be  unwarrantably  carried  into  a  foreign  port, 
and  there  delivered  by  the  captors  upon  security,  the  prize  court 
does  not  lose  its  jurisdiction  over  the  capture,  and  the  questions 
incident  to  it.  (c)  So,  if  the  prize  be  lost  at  sea,  the  court  may, 
notwithstanding,  proceed  to  adjudication,  and  at  the  instance  of 
the  captors  or  the  claimants,  (d)  It  has  jurisdiction,  likewise, 
though  the  prize  be  actually  lying  within  a  foreign  neutral  ter- 
ritory. This  is  the  settled  law  of  the  prize  jurisdiction,  both  in 
England  and  in  this  country.  The  principle  is,  that  the  posses- 
sion of  the  captor,  though  in  a  neutral  coimtry,  is  considered  to 

(a)  1  Rob.  Adm.  271. 
(h)  The  Two  Friends,  1  Rob.  Adm.  271. 
(e)  The  Peacock,  4  Rob.  Adm.  1S5. 
(d)  The  SoBannah,  6  Rob.  Adm.  4S. 

1  Qnesttons  of  Axmj  Prise  were  referred  bj  act  8  &  4  Vict.  c.  65,  to  the  Court  of 
Admiralty.    8  Law  Rev.  281. 
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*  859   be  the  possession  *  of  his  sorereign,  and  nth  potentate  eur 

ruB,  (a)  But,  it  is  admitted,  that  if  possession  of  the 
thing  seized  be  actually  as  well  as  constructively  lost,  as  by  re- 
capture, escape,  or  a  voluntary  discharge  of  the  captured  vessel, 
the  jurisdiction  of  the  prize  court  over  the  subject  is  lost.  Though 
captured  property  be  ui^justifiably  or  illegally  converted  by  the 
captors,  the  jurisdiction  of  the  prize  court  over  the  case  contin- 
ues ;  but  it  rests  in  the  sound  discretion  of  t^e  court,  whether  it 
will  interfere'  in  favor  of  the  captors  in  such  cases ;  and  it  is 
equally  discretionary  in  all  cases  where  the  disposition  of  the 
captured  vessel  and  crew  has  not  been  according  to  duty,  (b) 
The  prize  court  may  always  proceed  in  rem^  whenever  the  prize, 
or  the  proceeds  of  the  prize,  can  be  traced  to  the  hands  of  any 
person  whatever ;  and  this  it  may  do,  notwithstanding  any  stipu- 
lation in  the  nature  of  bail  had  been  taken  for  the  property. 
And  it  is  a  principle  perfectiy  well  settied,  and  constantly  con- 
ceded and  applied,  that  prize  courts  have  exclusive  jurisdiction, 
and  an  enlarged  discretion,  as  to  the  allowance  of  freight,  dam- 
ages, expenses,  and  costs,  in  all  cases  of  captures,  and  as  to  all 
torts,  and  personal  injuries,  and  ill  treatments,  and  abuse  of 
power,  connected  with  captures  Jure  belli ;  and  the  courts  will 
frequentiy  award  large  and  liberal  damages  in  those  cases.  («) 
The  prize  courts  may  apply  confiscation  by  way  of  penalty, 

for  fraud  and  misconduct,  in    respect  to  property  cap- 

*  860    tured  *  as  prize,  and  claimed  by  citizens  or  neutrals,  (a) 

They  may  decree  a  forfeiture  of  the  rights  of  prize  against 
captors  guilty  of  gi'oss  irregularity  or  fraud,  or  any  criminal  con- 
duct ;  and,  in  such  cases,  the  property  is  condemned  to  the  gov- 
ernment generally,  (b) 

(a)   Ficfe  Stqrra,  104. 

(6)  Tho  Falcon,  6  Rob.  Adm.  194 ;  The  Pomona,  1  Dod.  Adm.  25 ;  L'Eole,  6  Rob. 
Adm.  220 ;  La  Dame  Cedle,  6  Rob.  Adm.  257 ;  The  Arabella  and  Madeira,  2  Gal- 
liaon,  368. 

(c)  Le  Canz  v,  Eden,  Bong.  594 ;  The  Amiable  Nancj,  1  PanejC.  C.  Ill ;  Cham- 
berlain V,  Chandler,  3  Maaon,  243,  244.  Probable  canse  of  adznre  is  a  gufficieat  ezcose 
in  the  case  of  captures  ytire  bdli,  and  as  to  marine  torts  generally,  or  the  exercise  of 
belligerent  rights  to  a  limited  extent  nnder  statute  pioyisions.  The  Palmyra,  12 
Wheaton.  1.^ 

(a)  The  Johanna  Tholen,  6  Rob.  Adm.  72 ;  Oswdl  o.  Vigne,  15  East,  70. 

(6)  Case  of  The  George,  1  Wheaton*  408 ;  2  Wheaton,  278,  S.  C. 

^  See  the  Ostsoe,  33  E.  L.  &  Eq.  28;  The  Elise,  33  Id.  591. 
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(2.)    Cnmincil  jurUdieiion  of  (he  iidmraUjf.  Adminity 

The  ordinary  admiralty  and  maritime  jurisdiction,  ex-  iww*<*>on  <* 
elusive  of  prize  cases,  embraces  all  civil  and  criminal  ooartaincrim- 
cases  of  a  maritime  nature  ;  and  though  there  does  not  *°^  "*•"*** 
seem  to  be  any  difficulty  or  doubt  as  to  the  proper  jurisdiction 
of  the  prize  courts,  there  is  a  great  deal  of  unsettled  discussion 
respecting  the  civil  and  criminal  jurisdiction  of  the  District 
Court  as  an  instance  court,  and  possessing,  under  the  consti- 
tution and  Judiciary  Act  of  1789,  admiralty  and  maritime  ju- 
risdiction. 

The  act  of  Congress  (c)  gives  to  the  district  courts,  exclusive 
of  the  state  courts,  and  concurrently  with  the  circuit  courts,  cog- 
nizance of  all  crimes  and  offences  cognizable  under  the  authority 
of  the  United  States,  and  committed  within  their  districts,  or 
upon  the  high  seas,  where  only  a  moderate  corporal  punishment, 
or  fine  or  imprisonment,  is  to  be  inflicted.  This  is  the  ground 
of  the  criminal  jurisdiction  of  the  district  courts  ;  and  it  is  given 
to  them  as  district  courts ;  and  as  it  includes  the  minor  crimes 
and  offences  committed  on  the  high  seas,  and  cognizable  in  the 
courts  of  admiralty  under  the  English  law,  the  district  courts 
may  be  considered  as  exercising  the  criminal  jurisdiction  of  a 
court  of  admiralty  in  those  cases.  The  constitution  of  the  United 
States  declares,  that  the  judicial  power  of  the  Union  shall  extend 
to  all  cases  of  admiralty  and  maritime  jurisdiction ;  and  it  has  < 
been  supposed  (d)  that  the  federal  courts  might,  without 
*  any  statute,  and  imder  this  general  delegation  of  admi-  *  861 
ralty  powers,  have  exercised  criminal  jurisdiction  over 
maritime  crimes  and  offences.  But  the  courts  of  the  United 
States  have  been  reluctant  to  assume  the  exercise  of  any  crim- 
inal jurisdiction,  in  admiralty  cases,  which  was  not  specially  con- 
ferred by  an  act  of  Congress.  In  the  case  of  The  United  State$ 
V.  if  Oillj  (a)  the  defendant  was  indicted  and  tried  in  the  Circuit 
Court  at  Philf^delphia,  for  murder  committed  on  the  high  seas, 
and  the  jurisdiction  of  the  court  was  much  discussed.  One  of 
the  judges  observed,  that  he  had  often  decided,  that  the  federal 
courts  bad  a  common  law  jurisdiction  in  criminal  cases  ;  but  he 
considered  that  the  crime  charged  (a  mortal  stroke  having  been 
given  on  the  high  seas,  and  tlie  death  in  consequence  of  it  hap- 

(c)  Act  of  Sq)teml)er  24th,  1789,  sees.  9  and  11.  (a)  4  Dallu,  4S6. 

((f)  Da  Ponceaa  on  Jurisdiction,  pp.  59-61. 
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pening  on  land,)  was  not  a  case  of  admiralty  and  maritime  juris- 
diction within  the  meaning  of  the  constitution,  or  of  the  English 
admiralty  law,  and  the  prisoner,  on  accoimt  of  this  defect  of 
jurisdiction,  was  acquitted.  The  other  judge  of  the  court  gave 
no  opinion,  whether  that  case  was  one  of  admiralty  and  maritime 
jurisdiction,  t^n  the  general  principles  of  the  admiralty  and 
maritime  law ;  and  he  confined  himself  to  the  8th  section  of  the 
Penal  Act  of  Congress  of  April  80th,  1790,  c.  9 ;  and  the  case 
charged  was  not,  by  that  act,  within  the  jurisdiction  of  the  Cir- 
cuit Court. 

Afterwards,  in  the  case  of  The  United  States  v.  Sevans,  (b)  the 
Supreme  Court,  on  a  case  certified  from  the  Massachusetts  circuit, 
decided  that,  even  admitting  that  the  United  States  had  exclusive 
jurisdiction  of  all  cases  of  admiralty  and  maritime  jurisdiction, 
and  admitting  that  a  murder  conmiitted  on  the  waters  of  a  state 
where  the  tide  ebbs  and  flows  was  a  case  of  admiralty  and  mari- 
time jurisdiction,  yet  that  Congress  had  not,  by  the  8th  section 
of  the  act  of  1790,  c.  9,  "  for  the  punishment  of  certain  crimes 

against  the  United  States,"  conferred  on  the  courts  of  the 
*862    United  States  jurisdiction  over  *such  murder.    The  act 

confined  the  federal  jurisdiction  to  murder  and  other  crimes 
and  offences  committed  on  the  high  seas,  or  in  any  river,  harbor, 
basin,  or  bay,  out  of  the  jurisdiction  of  any  particular  state  ;  and 
the  murder  in  question  was  conunitted  on  board  of  a  ship  of  war 
of  the  United  States  in  Boston  harbor,  and  within  the  jurisdiction 
of  Massachusetts.  There  was  no  doubt  of  the  competency  of  the 
powers  of  Congress  to  confer  such  a  jurisdiction  in  the  case  of  a 
crime  committed  on  board  of.  a  ship  of  war  of  the  United  States, 
wherever  the  ship  might  be ;  but  no  such  power  had,  to  that  ex- 
tent, been  as  yet  exercised  by  Congress ;  and  it  must  have  followed 
of  course,  in  tiiat  case,  that  the  state  courts  had  jurisdiction  of 
the  crime  at  common  law,  for  it  was  conmiitted  within  the  terri- 
tory of  the  state,  (a)    It  was  admitted  to  be  a  clear  point,  that 

I  L  -  -  -         _ .  .  - ■ 

(5)  3  Wheaton,  336. 

(a)  In  official  opinioiu  commmiicated  to  the  execntiTe  goverament  in  1812  and 
1814,  it  was  considered  to  he  a  clear  point,  that  for  grave  crimes  committed  wMin  the 
jurisdicHonal  Umita  of  the  United  Stales,  on  board  national  vessels  of  war,  the  trial  and 
pnnishment  did  not  belong  to  naval  conrts-martial,  bnt  to  the  ordinary  courts  of  law. 
Opinions  of  the  Attomeys-Qeneral,  Washington,  1841,  vol.  i.  pp.  114, 120.  But  the 
act  of  Congress  of  April  23d,  1800,  c.  33,  "  for  the  better  government  of  the  navj  of 
the  United  States,"  art  21,  declared  that  the  crime  of  murder,  when  committed  hj  anj 
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the  state  courts  had  cognizance  of  crimes  and  offences  committed 
upon  tide  waters,  in  the  bays  and  harbors  within  their  respective 
territorial  jurisdictions.  And  in  the  case  of  United  States  v. 
WUtberger^  (J)  it  was  decided  that  the  courts  of  the  United  States 
had  no  jurisdiction  of  the  crime  of  manslaughter  committed  by 
the  master  upon  one  of  the  seamen,  on  board  a  merchant  vessel 
of  the  United  States,  Ijring  at  anchor  in  the  river  Tigris,  within 
the  empire  of  China,  because  the  act  of  Congress  of  the  80th  of 
April,  1790,  c.  9,  sec.  12,  did  not  reach  such  a  case,  and  was 
confined  to  the  crime  committed  on  the  high  seas.  Upon  the 
principle  of  that  decision,  the  oflender  could  not  be  judicially 
punished,  except  by  the  Chinese  government ;  and  it  was  said, 
upon  the  argument  of  the  case,  that  China  disclaimed  the  juris- 
diction. The  law  was  defective  upon  this  point,  and  a  remedy 
was  provided  by  the  act  of  Congress  of  8d  of  March,  1825,  c.  67, 
sec.  5,  which  declared,  that  if  any  offence  shall  be  committed  on 
board  of  any  vessel  belonging  to  a  citizen  of  the  United  States, 
while  lying  in  a  foreign  port  or  place,  by  any  one  of  the  crew  or 
a  passenger,  on  any  other  person  belon^ng  to  the  ship,  or 
on  any  other  passenger,  the  offence  shall  be  *  cognizable  *  363 
in  the  circuit  courts  of  the  United  States,  equally  as  if  it 
had  been  committed  on  board  of  such  vessel  on  the  high  seas, 
provided  that  if  the  offender  shall  be  tried,  and  acquitted  or 
convicted  in  the  foreign  state,  he  shall  not  be  subject  to  another 
trial  here.  The  act  provided  also  for  the  punishment  of  many 
other  crimes  against  the  United  States,  committed  upon  the  high 
seas,  or  in  any  arm  of  the  sea,  or  in  any  river,  haven,  creek,  basin, 
or  bay,  within  the  admiralty  jurisdiction  of  the  United  States. 
But  the  crimes  in  any  river,  bay,  Ac,  to  be  cognizable,  must 
be  committed  out  of  the  jurisdiction  of  any  particular  state, 
except  it  be  conspiracies  to  defraud  insurers ;  and  it  further 
provided,  that  the  act  was  not  to  deprive  the  state  courts  of 
jurisdiction  over  the  same  offences.  As  the  state  courts  have  ju- 
risdiction of  offences  committed  within  arms  of  the  sea,  creeks, 
havens,  basins,  and  bays,  within  the  ebb  and  flow  of  the  tide, 
and  toithin  the  body  of  a  county^  the  jurisdiction  of  the  circuit 

officer,  seaniAii,  or  marinOi  belonging  to  any  public  ship  or  vessel  of  the  United  States, 
without  the  territorial  jurisdiction  of  the  same,  might  be  punished  with  death,  by  the 
sentence  of  a  court-martial. 
(6)  5  Wheatott,  76.    See,  a)so,  the  case  of  The  United  States  v.  Davis,  2  Sumnor,  483. 
VOL.  I.  88 
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In  the  case  of  The  United  States  v.  Coolidge^  (h)  it  was  insisted  that 
the  admiraltj  was  a  court  of  extensive  criminal  jurisdiction,  and 
that  oflFences  of  admiralty  jurisdiction  were  exclusively  cognizable 
by  the  United  States  ;  and  that  a  marine  tort  on  the  hdgh  seas,  as, 
for  instance,  the  forcible  rescue  of  a  prize,  was  punishable  by  the 
admiralty,  in  the  absence  of  positive  law,  by  fine  and  im- 
*  364  prisonment.  The  *  decision  of  the  Supreme  Court  was  oth- 
erwise ;  (a)  and  it  seems  now  to  be  settled,  that  the  federal 
courts,  as  courts  of  admiralty,  are  to  exercise  such  criminal  juris- 
diction as  is  conferred  upon  them  expressly  by  acts  of  Congress, 
and  that  they  are  not  to  exercise  any  other.  The  United  States 
courts  have  no  unwritten  criminal  code  to  which  resort  can  be  had 
as  a  source  of  jurisdiction.  They  have  none  but  what  is  conferred 
by  Congress,  and  this  principle  extends  as  well  to  admiralty  and 
maritime  as  to  common-law  offences.  (J)  This  limitation  does  not, 
however,  apply  to  private  prosecutions  in  the  District  Court,  as  a 
court  of  admiralty  or  prize  court,  to  recover  damages  for  a  marine 
tort.  Such  cases  are  cognizable  in  the  admiralty,  by  virtue  of  its 
general  admiralty  jurisdiction,  and  so  it  was  held  in  the  case  of 

The  Amiable  Nofncy.  (e) 

• i^ 

{b)  I  GktUifloa,  488. 

(a)  1  Wheaton,  415. 

(b)  United  States  «.  Hudson  &  Goodwin,  7  Cranch,  32.  United  States  «.  Ooolidge, 
1  Wheaton,  415.  United  States  v.  Berans,  3  Id.  336.  United  States  v.  Wiltberger, 
5  Id.  76.  The  jnrisdiction  of  tiie  Supreme  Court  is  pointed  oat  by  the  constitation ; 
but  the  powers  of  the  infierior  courts  are  i^giilatcd  by  statute,  and  they  hare  no  powers 
but  such  as  the  statute  gives  them.    Smith  v.  Jackson,  1  Paine  C.  C.  453. 

(c)  3  VHieaton,  546.  So  it  is  a  well-established  principle  of  the  maritime  law, 
that  owners  are  responsible  in  the  admiralty  for  the  torts  of  their  masters,  in  acts 
relatire  to  the  service  of  the  ship,  and  within  the  scope  of  their  employment  The 
State  Rights,  Crabbe,  22;  The  Rebecca,  Ware  Adm.  187;  Abbott  on  Shipping, 
pp.  398,  399;  Sherwood  v.  Hall,  3  Sumner,  131.  It  was  held,  in  Chamberlain  v. 
Chandler,  3  Mason  242,  that  the  admiralty  had  jurisdiction  of  personal  torts  and 
wrongs  committed  on  a  passenger  on  the  high  seas,  by  the  master  of  the  ship,  whether 
the  torts  were  by  direct  force,  as  trespasses,  or  were  consequential  injuries.  So,  in 
Plumer  v.  Webb,  4  Mason  380,  it  was  held,  that  a  father  or  master  might  sue 
in  the  admiralty  for  wages  earned  by  maritime  service,  and  for  torts  committed 
on  the  high  seas,  as  in  the  abduction  of  a  minor  or  apprentice,  per  quod  aervitivm. 
amisit.  If  the  tortious  act  happens  in  port,  but  is  a  continuing  injury  ftom  sea,  or  if 
there  be  a  trespass  at  sea  upon  property,  and  continued  upon  land,  it  becomes  a 
maritime  tort  of  admiralty  jurisdiction.  The  courts  of  admiralty  may  award  con- 
sequential damages  in  cases  of  marine  tort;  Betsey  Calnes's  case,  2  Hagg.  Adm. 
28 ;  and  courts  of  common  law  have  also  jurisdiction,  concurrently  with  the  instance 
court  of  admiralty,  in  cases  of  marine  trespass,  free  ftom  the  question  of  priie. 
Pcrcival  v.  Hickley,  18  Johns.  257.    Wilson  v,  Mackenzie,  7  Hill  (N.  Y.)  95.    The 
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The  civil  jurisdiction  of  the  English  admiralty  is  according  to 
the  forms  of  the  civil  law,  and  before  a  single  judge ;  but  the 
criminal  jurisdiction,  in  which  all  maritime  felonies  are  tried,  is  in 
the  court  of  admiralty  sessions,  before  commissioners  of  oyer  and 
terminer,  being  the  judge  of  the  court  of  admiralty,  and  three  or 
four  associates.  It  has  cognizance  of  all  crimes  and  offences  com- 
mitted at  sea,  or  on  the  coasts,  out  of  the  body  of  a  county ;  and 
in  that  court,  the  proceedings  are  by  indictment  and  trial  by  jury, 
according  to  the  course  of  the  common  law.  (d)  The  criminal 
jurisdiction  of  the  English  admiralty  received  its  present  modifica- 
tion by  the  act  of  28  Henry  VIII.  c.  16  ;  but  it  had  a  very  exten- 
sive criminal  jurisdiction,  coeval  with  the  first  existence 
of  the  court.  It  proceeded  by  indictment  and  *  petit  jury,  *  865 
before,  and  independent  of,  the  statute  of  Henry  VIH, ; 
and  all  criminal  offences  cognizable  by  the  admiralty,  and  not  oth- 
erwise provided  for  by  positive  law,  are  punishable  by  fine  and 
imprisonment,  (a)  Tlie  better  opinion,  however,  is,  that  the  ancient 
common  law,  or  primitive  criminal  jurisdiction  of  the  English 
admiralty,  has  become  obsolete,  and  has  not  been  in  exercise  for 
the  last  one  hundred  years  ;  and  that  no  offence  of  a  criminal  na- 
ture can  be  tried  there,  which  does  not  fall  witliin  the  jurisdiction 
specially  conferred  by  the  statute  of  Henry  VIII.  (J)  There  is, 
therefore,  a  very  strong  precedent  for  the  doctrine  of  the  Supreme 
Court  of  the  United  States,  which  refuses  to  the  federal  courts  any 
criminal  jurisdiction  in  admiralty  cases,  not  derived  from  statute. 

admiral^  can  take  jurisdiction  of  a  suit  for  damages  in  the  natore  of  a  breach  of  a 
maritiine  contract,  even  thongh  the  ship  did  not  enter  on  the  voyage.  Abbott  on 
Shipping,  part  4,  c.  4,  sec.  2 ;  case  of  The  City  of  London,  in  the  Adm.,  Nov.  1S39. 
See  Curtis's  Treatise  on  Seamen,  pp.  300,  356.  But  if  a  tort  be  committed  by  a  mas- 
ter on  one  of  the  crew  on  shore,  or  in  a  foreign  port,  in  the  course  of  the  voyage,  it  is  a 
case  of  common-law  jurisdiction,  and  the  admiralty  cannot  draw  to  it  a  tort  on  shore, 
thongh  it  be  Affravamen,  mixed  up  with  a  tort  on  the  high  seas.  Adams  v.  HaiTards, 
20  Pick.  127.  The  admiralty,  says  Mr.  Justice  Story,  does  not  claim  any  jurisdiction 
over  torts,  except  maritime  torts  committed  on  the  high  seas,  or  on  waters  within  the 
ebb  and  flow  of  the  tide.  Where  those  waters  are  toitkin  the  body  of  a  county,  the  learned 
judge  would  seem  to  differ  from  the  courts  of  common  law,  for  they  deny  the  admi- 
ralty jurisdiction  in  the  latter  case.  The  objection  to  the  admiralty  jurisdiction  does 
not  apply  in  the  case  of  tide  waters  in  foreign  countries,  where  the  distinction  of 
counties  is  unknown.    Thomas  v.  Lane,  3  Sumner,  9, 10. 

(d)  4  Blacks.  Comm.  269. 

(a)  4  Bob.  Adm.  74,  note. 

(6)  2  Bro.  Civ.  and  Adm.  Law,  Appendix,  No.  3 ;  Opinion  of  Law  Officers  of  the 
Crown,  Ibid. 

88* 
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And  to  whatever  extent  the  criminal  jurisdiction  of  the  admiralty 
may  extend,  the  Judiciary  Act  of  1789  provides,  that  the  trial  of 
all  issues  in  fact  in  the  district  courts,  in  all  causes  except  civil 
causes  of  admiralty  and  maritime  jurisdiction,  shall  be  by  jury. 
Limits  of  nd-  (3  \  Divmon  line  between  the  jurisdiction  of  the  oAmi* 
dicuon.        raUy  and  of  courts  of  common  law. 

There  has  existed  a  very  contested  question,  and  of  ancient 
standing,  touching  the  proper  division  or  boundary  line  between 
the  jurisdiction  of  the  courts  of  common  law  and  the  courts  of 
admiralty.  The  admiralty  jurisdiction  in  England  originally  ex- 
tended to  all  crimes  and  offences  committed  upon  the  sea,  and  in 
all  ports,  rivers,  and  arms  of  the  sea,  as  far  as  the  tide  ebbed  and 
flowed.  Lord  Coke's  doctrine  was,  (c)  that  the  sea  did  not  include 
any  navigable  waters  within  the  body  of  a  county ;  and  Sir  Mat- 
thew Hale  supposed,  {d)  that  prior  to  the  statute  of  36th  Edw.  III. 
the  common  law  and  the  admiralty  exercised  jurisdiction 
*  366  concurrently  *  in  the  narrow  seas,  and  in  ports  and  havens 
within  the  ebb  and  flow  of  the  tide.  Under  the  statutes 
of  13  B.  n.  c.  5,  and  15  B.  n.  c.  3,  excluding  the  admiralty  juris- 
diction in  cases  arising  upon  land  or  water  within  the  body  of  a 
county,  except  in  cases  of  murder  and  mayhem,  there  have  been 
long  and  vexatious  contentions  between  the  admiralty  and  the 
common-law  courts.  On  the  sea-shore  the  common-law  jurisdiction 
is  bounded  by  low-water  mark  where  the  main  sea  begins ;  and 
between  high  and  low  water  mark,  where  the  sea  ebbs  and  flows, 
the  common  law  and  the  admiralty  have  a  divided  or  alternate 
jurisdiction,  (a) 

With  respect  to  the  admiralty  jurisdiction  over  arms  of  the  sea, 
and  bays  and  navigable  rivers,  where  the  tide  ebbs  and  flows,  there 
has  been  great  difierence  of  opinion,  and  great  litigation,  in  the 
progress  of  the  English  jurisprudence.  On  the  part  of  the  admi- 
ralty it  has  been  insisted,  that  the  admiralty  continued  to  possess 
jurisdiction  in  all  ports,  havens,  and  navigable  rivers,  where  the 
sea  ebbs  and  flows  below  the  first  bridges.  This  seemed  also  to  be 
the  opinion  of  ten  of  the  judges  of  Westminster,  on  a  reference 

(c)  4  Inst.  135.  (d)  2  Hale  P.  C.  c.  3. 

(a)  1  Blacks.  Comm.  112;  Constable's  case,  5  Co.  106, 107;  Barber  v.  Wharton,  S 
Lord  Raym.  1452 ;  2  East  P.  C.  303 ;  4  Blacks.  Comm.  268 ;  The  King  v.  Forty-nine 
C&')ks  of  Brandy,  3  Hagg.  Adm.  257.  The  jurisdiction  of  the  admiralty  subsists  when 
the  shore  is  covered  with  water,  and  the  jurisdiction  of  the  common  law  when  the  land 
is  left  dry.    The  Pauline,  2  Bob.  Adm.  35S. 
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to  them  in  1713.  (b)  On  the  part  of  the  common-law  courts  it  has 
been  contended,  that  the  bodies  of  counties  comprehended  all  navi- 
gable rivers,  creeks,  ports,  harbors,  and  arms  of  the  sea,  which  are 
so  narrow  as  to  permit  a  person  to  discern  and  attest  upon  oath, 
anything  done  on  the  other  shore,  and  as  to  enable  an 
inquisition  of  the  facts  to  be  taken,  (c)  In  *  the  case  of  *  867 
Bruee,  (a)  in  1812,  all  the  judges  agreed,  that  the  common 
law  and  the  admiralty  had  a  concurrent  jurisdiction  in  bays,  har 
vens,  creeks,  <&c.,  where  ships  of  war  floated.  The  high  seas  mean 
the  waters  of  the  ocean  without  the  boundary  of  any  county,  and 
they  are  within  the  exclusive  jurisdiction  of  the  admiralty  up  to 
high-water  mark  when  the  tide  is  full.  The  open  ocean  which 
washes  the  searcoast  is  used  in  contradistinction  to  arms  of  the  sea 
enclosed  within  the  fauce%  terroB^  or  narrow  headlands  or  promon- 
tories ;  and  under  this  head  is  included  rivers,  harbors,  creeks, 
basins,  bays,  Ac,  where  the  tide  ebbs  and  flows.  They  are  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States ;  but ' 
if  they  are  within  the  body  of  a  county  of  any  particular  state,  the 
state  jurisdiction  attaches,  (b) 

(6)  Cited  in  Andrew,  232. 

(c)  Eling  V,  Soleguard,  Androw,  231 ;  The  resolution  of  the  judges,  in  1632,  cited  in 
2  Bro.  Civ.  and  Adm.  Law,  7S ;  Stanton  J.,  Fits.  Abr.  Corone.  399, 8  Edw.  II ;  4  Inst 
140;  Hawkins  P.  C.  b.  2,  c.  9,  sec.  14;  2  East  P.  C.  804;  5  Wheaton,  106,  note; 
Com.  Dig.  tit.  Adm.  £.  7, 14 ;  United' States  v,  Grush,  5  Mason,  290. 

(a)  2  Leach's  Crown  Cases,  1093,  case  353,  4th  edit. 

(6)  Hale  Hist.  P.  C.  yoI.  i.  p.  424;  Ibid.  vol.  ii.  pp.  13, 18,  54;  3  Inst.  113;  Con- 
stable's  case,  5  Co.  106  a;  Lord  Hale,  Harg.  L.  T.  c.  4,  p.  10 ;  United  States  t;.  Grush, 
5  Mason,  290.  In  the  United  States  District  Court  for  Connecticut,  January  7th, 
1840,  in  the  case  of  Gednej  v.  Schooner  L'Amistad,  the  judge  held,  that  a  vessel  on 
tide  waters,  off  Shore,  within  Montauk  Point,  and  five  miles  from,  it,  and  eighteen 
miles  from  New  London,  and  a  half  a  mile  from  Long  Island  shore,  and  not  in  any 
known  harbor,  was  on  the  high  seas,  and  within  the  admiralty  jurisdiction.  The  high 
seas  imported  the  open  ocean  without  the  fauces  terra.  The  Schooner  Harriet,  1 
Story  C.  C.  259.  In  case  of  The  Public  Opinion,  2  Hagg.  Adm.  398,  it  was  held, 
that  &e  admiralty  had  not  jurisdiction  of  a  case  arising  in  the  Humber,  twenty  miles 
fh>m  the  sea,  but  within  the  flux  and  reflux  of  the  tide,  because  it  was  infra  corpus 
comitatus.  But  in  the  Northern  District  Court  of  the  United  States  in  New  York,  in 
the  case  of  Van  Santvort  v.  The  Boat  John  B.  Cole,  in  1846,  it  was  decided,  that  a 
contract  to  be  performed  on  board  of  a  canal-boat  at  Albany,  being  within  the  ebb 
and  flow  of  the  tide  on  the  navigable  Hudson,  for  the  dellTcry  of  a  cargo  of  flour  in 
New  York,  was  a  maritime  contract,  relating  to  the  business  of  navigation  and  trade, 
and  within  the  admiralty  jurisdiction.  The  New  York  Legal  Observer  for  October,  1846.^ 

In  Thomas  v.  Lane,  2  Sumner  R.  I.,  in  the  case  of  a  libel  for  a  maritime  tort,  it 

^  It  is  not  necessary  that  the  voyage  should  be  limited  to  tide  waters,  to  give  admi- 
ralty  jurisdiction.    The  Robert  Morris,  Wallace  Jnn.  33. 
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The  extent  of  the  jurisdiction  of  tlie  district  courts,  as  courts 
of  admiralty  and  maritune  jurisdiction,  was  yery  fiiUy  examined, 

was  admitted  that  the  admiralty  had  no  joiisdiction  over  torts,  except  those  that  were 
maritime  or  committed  on  the  high  seas,  or  on  waters  within  the  M  and  flow  of  the  tide, 
and  that  the  courts  of  common  law  denied  the  jurisdiction,  if  the  waters  are  within  the 
body  of  the  county.  It  was  held,  however,  to  be  a  clear  point,  that  the  exoeptioo  did 
not  apply  to  tide  waters  in  foreign  countries,  and  that  the  admiralty  jurisdiction  attached 
to  torts  on  such  waters,  but  the  libel  must  aver  that  the  trespass  was  on  tide  water  in 
a  foreign  port,  and  it  cannot  be  taken  by  inten4ment  It  was  doubted  in  the  case  of 
United  States  o.  Davis,  2  Sumner,  4S2,  whether  a  place  at  Raiatea,  one  of  the  Society 
Islands,  within  a  coral  reef,  covered  at  high  and  uooovered  at  low  water,  waa  to  be 
deemed  the  high  seas,  so  as  to  confer  criminal  jurisdicdon ;  for  a  place  may  at  high 
water  be  the  high  seas,  and  at  low  water  strictly  part  of  the  land,  as  in  case  of  the  sea- 
shore, according  to  the  doctrine  in  Constable's  case,  5  Co.  106  a.  It  was  expressly 
held,  m  the  cases  of  United  States  v,  Ross,  1  Oallison,  624,  and  in  the  United  States 
V,  Pirates,  5  Wheaton,  184,  that  a  vessel  in  an  open  roadstead,  within  a  marine  league 
of  the  shore,  was  tqxm  the  high  seas,  under  the  Sth  section  of  the  act  of  30th  April, 
1790,  c.  9,  sec  8,  so  as  to  give  jurisdiction  to  the  courts  of  the  United  States.  The 
hieh  seas  in  that  act  mean  any  waters  on  the  sea-coast,  which  are  without  the  boun- 
daries of  low-water  mark.  And  yet  again  it  was  held,  in  the  case  of  the  United  States 
V,  Robinson,  4  Mason,  307,  that  an  offence  committed  in  a  bay  entirely  land-locked 
and  enclosed  by  reefs,  was  not  conmiitted  on  the  high  seas.  The  cases  are  to  con- 
flicting, that  it  seems  impossible  to  arrive  at  any  definite  conclusions  on  the  subject 

It  seems  to  be  conceded  that  the  admiralty  has  an  established  jurisdiction  to  award 
damages  for  torts,  or  personal  wrongs  done  on  the  high  seas ;  and  that  waters  within 
the  ebb  and  flow  of  the  tide,  and  which  lie  within  the  body  of  a  county,  are  not,  in 
England,  within  the  admiralty  jurisdiction ;  Coke's  4th  Inst  134 ;  S  Brown's  Civ.  and 
Adm.  Law,  111 ;  The  Nicolaas  Witzen,  3  Hagg.  Adm.  869;  but  that  in  the  United 
States  aU  tide  waters,  though  within  the  body  of  a  county,  are  within  the  admiralty 
jurisdiction,  and  torts  committed  on  such  waters  are  cognizable  in  the  admiralty.  See 
Curtis's  Treatise  on  Seamen,  p.  362,  and  the  cases  there  cited.  Nay,  if  the  tort  bo  ono 
continued  act,  though  commencing  on  land  and  be  consummated  on  tide  water, 
the  admiralty  has  cognizance  of  it  Flumer  r.  Webb,  4  Bfason,  388,  384  ;  Steele  v. 
Thatcher,  Ware  Adm.  91.  It  is  admitted,  however,  that  the  courts  of  common  law 
have  in  this  country  concurrent  jurisdiction  over  mariners'  contracts,  and  in  cases  of 
tort  committed  upon  the  high  seas.  But  as  these  courts  are  not  competent  to  give  a 
remedy  in  rem,  the  remedy  is  a  personal  suit 

In  the  case  of  The  Steamboat  Black  Hawk,  decided  in  the  District  Court  for  the 
Northern  District  of  New  York,  (Conkling's  Treatise,  2d  edit.  p.  350,  note,)  it  was 
held,  that  seizures  made  on  the  St  Lawrence,  far  above  tide  waters,  as  at  Ogdens- 
burgh  and  on  Lake  Ontario,  for  infractions  of  the  navigation  laws  of  the  United 
States,  were  cases  of  admiralty  jurisdiction.  The  learned  judge  put  the  decision  on 
the  ground  of  uniform  practice  for  half  a  centuxy  duly  acquiesced  in ;  but  he  admitted 
with  great  candor,  that  the  jurisdiction  on  the  admiralty  side  of  the  court  might  rea- 
sonably be  questioned,  though  it  was  not  for  that  court,  under  the  extraordinary  sanc- 
tion given  to  the  practice,  to  renounce  it  In  Wyman  v,  Hurlburt,  12  Ohio,  81,  the 
court  waived  the  question  whether  the  great  lakes,  above  the  ebb  and  flow  of  tides, 
were  subject  to  the  jurisdiction  of  the  courts  of  admiralty.  But  now,  by  act  of  Con- 
gress of  February  26th,  1845,  c  20,  the  district  courts  have  the  same  jurisdiction  in 
matters  of  contract  and  tort,  concerning  steamboats  and  other  vessels  of  20  tons  bur 
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and  with  great  ability  and  research,  \>j  the  Circuit  Court  of  the 
United  States  for  Massi^husetts,  in  the  insurance  case  of  De 
Lavio  y.  Bait,  {e)  It  was  maintamed,  that  in  very  early  periods 
tlie  admiralty  jurisdiction,  in  civil  cases,  extended  to  all  maritime 
causes  and  contracts,  and  in  criminal  cases  to  all  torts  and  of- 
fences, as  well  in  ports  and  havens  within  the  ebb  and  flow  of  the 
tide,  as  upon  the  high  seas ;  and  that  the  English  admiralty  was 
formed  upon  the  same  common  model,  and  was  coextensive  in 
point  of  jurisdiction  with  the  maritime  courts  of  the  other  com- 
mercial powers  of  Europe.    It  was  shown,  by  an  exposition  of  the 

den  and  upwards,  enrolled  and  lioenaed  for  the  coasting  trade,  and  employed  in  busi^ 
neaa  of  commerce  and  navigation  between  ports  and  places  in  different  states  and 
territories,  npon  the  lakes  and  navigable  waters^  connecting  said  lakes,  as  is  now  ex- 
ercised and  possessed  by  the  said  courts  in  cases  of  like  steamboats  and  other  vessels 
employed  in  navigation  and  commerce  upon  the  high  seas,  or  tide  waters  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States.  The  maritime  law  of  the 
United  States,  as  far  as  the  same  is  or  may  be  applicable  thereto,  shall  constitute  the 
rule  of  decision  in  such  suits,  in  the  same  manner  and  to  the  same  extent,  and  with 
the  same  equities  as  it  now  does  in  cases  of  admiralty  and  maritime  jurisdiction,  with 
saving  of  the  right  of  trial  by  jury,  and  of  a  concurrent  remedy  at  oonunon  law  in 
competent  cases.* 

(c)  2  Gallison,  398 ;  The  J.  D.  Morton,  2  Ohio  State,  26. 

*  The  words  **  navigable  waters  '*  may  include  an  artificial  conminnication  by  canal. 
The  Young  America,  1  Newberry  Adm.  101. 

*  The  jurisdiction  of  the  District  Court  in  cases  of  admiralty  does  not  rest  on  the 
statute  of  1845,  but  upon  the  Constitution  of  the  United  States,  and  is  not  limited  to 
tide  waters,  but  embraces  the  lakes  and  navigable  rivers,  through  which  commerce  is 
carried  on  between  different  states  or  with  a  foreign  nation.  The  Backus,  1  Newberry 
Adm.  1. 

And  in  the  case  of  the  Jenny  Lind,  1  Newberry  Adm.  443,  the  court  say,  the  admi- 
ralty jurisdiction  has  been  cleariy  established  upon  the  whole  length  and  breadth  of  the 
Mississippi  River,  and  all  other  public  rivers  as  far  as  they  are  navigable  'fh>m  the 
ocean  for  vessels  of  ten  tons  burden.  And  in  the  case  of  Jackson  v.  Steamboat  Mag- 
nolia, (20  How.  U.  S.  296,)  the  principles  of  these  cases  were  fully  affirmed,  and  the  Su- 
preme Court  held  that  the  U.  S.  District  Court  for  the  Middle  District  of  Alabama 
had  jurisdiction  over  a  case  of  collison  occurring  on  the  Alabama  River,  within  the 
body  of  a  county  and  above  tide  water,  and  although  the  Alabama  River  flows  through 
the  State  of  Alabama  and  is  not  a  boundary  between  co-terminous  states.  Mr.  Justice 
Catron,  Mr.  Justice  Daniel,  and  Mr.  Justice  Campbell  dissented.  Mr.  Justice  Catron 
declared  that  he  **  felt  constrained  solemnly  to  protest  against  the  opinion  of  the  court 
and  the  dpctrine  assumed  in  its  support,"  as  a  violation  of  the  constitution,  and  Mr. 
Justk»  Catron  and  Mr.  Justice  Campbell  also  insisted  that  the  daim  of  the  court  was 
unconstitutional,  and  said  they  considered, "  that  the  decision  carries  the  jurisdiction  to 
an  incalculable  extent  beyond  any  other  and  all  others  that  have  heretofore  been  pro- 
nounced, and  that  it  must  create  a  revolution  in  the  admiralty  administration  of  the 
courts  of  the  United  States." 
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ancient  cases,  that  Lord  Coke  was  mistaken,  in  his  attempt  to 

confine  the  ancient  jurisdiction  of  the  admiralty  to  the  high 

seas,  and  to  exclude  it  from  the  narrow  tide  waters,  and 

*  868    *  from  ports  and  havens.    The  court  agreed  with  the  admi* 

ralty  civilians,  that  the  statutes  of  13  B.  11.  and  15  B.  11. 
and  2  H.  lY.,  did  not  curtail  this  ancient  and  original  jurisdictiou 
of  the  admiralty,  and  that,  consistently  with  those  statutes,  the 
ddmiralty  might  exercise  jurisdiction  over  torts  and  injuries  upon 
the  high  seas,  and  in  ports  within  the  ebb  and  flow  of  the  tide, 
and  in  great  streams  below  the  first  bridges ;  and  also  over  all 
maritime  contracts,  as  well  as  over  matters  of  prize  and  its  inci- 
dents. It  appeared,  from  an  historical  review  of  the  progress  of 
the  controversy  for  jurisdiction,  which  lasted  for  two  centuries, 
between  the  admiralty  and  the  courts  of  common  law,  that  the 
latter,  by  a  silent  and  steady  march,  gained  ground,  and  extended 
their  limits,  until  they  acquired  concurrent  jurisdiction  over  all 
maritime  causes,  except  prize  causes,  within  the  cognizance  of  the 
admiralty.  The  conmion-law  doctrine  was,  that  the  sea,  ex  vi  ter- 
mini^  was  without  the  body  of  any  county  ;  but  that  all  ports  and 
havens,  and  all  navigable  tide  waters,  where  one  might  see  from 
one  land  to  the  other  what  was  doing,  were  withm  the  body  of  the 
county,  and  under  the  exclusive  jurisdiction  of  the  common-law 
courts.  On  the  sea-shore  or  coast,  high  and  low  water  mark  deter- 
mine wiiat  was  parcel  of  the  sea,  and  what  was  the  line  of  division 
between  the  admiralty  and  the  courts  of  law ;  and  it  was  held  that 
it  ought  to  be  so  considered,  by  parity  of  reasoning,  where  the  tide 
ebbs  and  flows,  in  ports  and  havens  ;  and  that  the  admiralty  juris* 
diction  extends  to  all  tide  waters  in  ports  and  havens,  and  rivers 
below  the  first  bridges.  It  was  admitted,  however,  that  the  com- 
mon law  originally  had  jurisdiction  on  the  high  seas,  conciirrent 
with  the  admiralty  ;  and  that  in  cases  manifestly  within  the  admi- 
ralty jurisdiction,  both  civil  and  criminal,  the  common  law  now 
claimed  concurrent  jurisdiction. 

The  result  of  the  examination  in  that  case  was,  that  the  juris- 
diction of  the  admiralty,  until  the  statutes  of  Eichard  11.,  extended 
to  all  maritime  contracts,  and  to  all  torts,  injuries^  and  of- 

*  869    fences  on  the  high  seas,  and  in  ports  and  *  havens,  as  far 

as  the  ebb  and  flow  of  the  tide  ;  that  the  conmion  law  in- 
terpretation of  those  statutes  abridged  this  jurisdiction  to  things 
wholly  and  exclusively  done  upon  the  sea,  but  that  the  interpre- 
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tation  was  indefensible  upon  principle,  and  the  decisions  founded 
upon  it  inconsistent ;  that  the  admiralty  interpretation  of  those 
statutes  did  not  abridge  any  of  its  ancient  jurisdiction,  and  that 
interpretation  was  consistent  with  the  language  and  intent  of 
the  statutes,  and  analogous  reasoning,  and  public  convenience. 
It  was  considered  that  the  decisions  at  common  law  on  this  sub- 
ject were  not  entitled  to  outweigh  the  decisions  of  the  great 
civilians  of  the  admiralty.  The  vice-admiralty  courts  in  this 
country,  tmder  the  colonial  governments,  exercised  a  most  ample 
jurisdiction,  to  the  extent  now  claimed,  over  all  maritime  con- 
tracts, and  over  torts  and  ii\juries,  as  well  in  ports  as  upon  the 
high  seas ;  and  the  constitution  of  the  United  States,  when  it 
conferred  not  only  admiralty  but  maritime  jurisdiction,  added 
that  word  ex  industrial  to  remove  every  latent  doubt.  This  large 
and  liberal  construction  of  the  admiralty  powers  of  the  district 
courts,  and  their  extension  to  all  maritime  contracts,  torts,  and 
injuries,  was  recommended  by  the  general  equity  and  simplicity 
of  admiralty  proceedings,  and  the  policy  and  wisdom  of  that  code 
of  maritime  law,  which  had  embodied  the  enlightened  reason  of 
the  civil  law,  and  the  customs  and  usages  of  the  maritime  nations, 
and  regulates,  by  its  decisions,  the  commercial  intercourse  of 
mankind,  (a) 

(a)  Judge  Story  stated,  in  this  case,  that  all  civilians  and  jurists  agreed  that  mari- 
time contracts  included,  among  other  things,  charter-parties,  afireightments,  marine 
hypothecations,  contracts  for  marine  service  in  the  building,  repairing,  suppljring,  and 
navigating  ships,  contracts  between  part-owners  of  ships,  contracts  and  quasi-con- 
tracts, respecting  averages,  contributions,  and  of  missions  and  policies  of  insurance. 
He  said  that  admiralty  courts  of  other  foreign  countries  had  exercised  jurisdiction 
over  policies  of  insurance  as  maritime  contracts.^ 

1  The  subject  came  before  the  Supreme  Court  in  N.  J.  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  U.  B.  344,  and  was  much  considered.  A  decree  of  the  Circuit  Court  of 
R.  Island,  in  admiralty,  upon  a  libel  in  penoncan,  against  a  steamboat  company  for  the 
loss  by  fire  of  specie  carried  in  their  boat,  was  affirmed  by  a  majority  of  the  court  It 
was  considered  by  Mr.  Justice  Nelson,  in  delivering  the  opinion  of  the  court,  (p.  386,) 
that  the  grant  of  power  in  the  constitution  could  not  have  had  reference  to  the  admi- 
ralQr  jurisdiction  exercised  in  England  at  the  time  of  the  formation  of  the  constitution ; 
and  even  if  such  was  to  be  regarded  as  the  fact,  it  was  shown  that  the  practical  con- 
struction given  to  the  constitution,  both  by  the  legislative  and  judicial  departments, 
had  asserted  and  upheld  a  much  more  comprehensive  jurisdiction.  A  line  of  jurisdic- 
tion had  been  established  which  fully  embraced  the  coniract  in  question.  In  Morewood 
v.  Enequist,  23  How.  U.  8.  491,  it  was  again  decided  that  the  admiralty  jurisdiction  of 
the  federal  courts  extends  to  contracts  of  charter  party  and  aQreightment.  These  were 
held  to  be  maritime  contracts  within  the  true  meaning  of  the  oonstitation  and  the  act  of 
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This  enlarged  extension  of  the  civil  jurisdiction  of  the  admi- 
ralty, as  declared  in  the  Circuit  Court  in  Massachusetts,  remains 
to  be  discussed,  and  definitiyely  settled,  in  the  Supreme  Gourt.^ 
It  has  been  subsequently  and  frequently  asserted  in  the  circuit 
and  district  courts.  Thus,  in  Plumer  v.  Webb,(h)  the  jurisdic- 
tion of  the  adnuralty  over  all  maritime  contracts,  upon  the 
*  370  doctrine  of  the  *  case  of  De  Lovio  v.  Baity  was  declared, 
and  it  was  considered,  that,  inasmuch  as  courts  of  admi- 
ralty act  as  courts  of  equity  and  administer  justice  upon  the  same 

(6)  4  Mason,  380. 

Congress,  and  as  snch  cognizable  in  the  admiralty  ooorts  of  the  Union  by  process 
either  in  rem  or  tn  penonam.  In  Waring  v,  Clarke,  5  How.  U.  S.  441,  where  the  same 
general  principles  are  established,  it  was  held,  that  admiralty  has  jurisdiction  in  cases 
of  tort  and  collision  as  far  up  rivers  as  the  tide  ebbs  and  flows,  although  it  may  be  in- 
fra corpus  comitatus.  The  clause  in  the  Judiciary  Act,  saving  to  suitors  common-law 
remedies  in  certain  cases,  means  that,  in  cases  of  concurrent  common-law  and  admi- 
ralty jurisdiction,  the  common-law  jurisdiction  is  not  taken  away. 

The  admiralty  jurisdiction  does  not  extend  to  cases  where  a  lien  is  claimed  by  the 
builders  of  a  vessel  for  work  and  materials  used  in  the  construction,  and  where  the 
local  law  of  the  state  in  which  the  vessel  is  built  does  not  give  a  lien  upon  it  for  con- 
struction. The  People's  Feny  Co.  v.  Beers,  20  How.  U.  8.  S9S.  In  Boach  et  al.  r. 
Chapman  et  al.  22  How.  U.  8. 129,  the  jurisdiction  was  denied,  although  the  local  law 
gave  such  a  lien,  the  vessel  not  being  built  upon  tide  waters.  Nor  is  it  a  case  of  admi- 
ralty cognizance  where  a  contract  of  partnership  was  made  by  which  one  of  the  parties 
was  to  contribute  a  vessel  and  the  other  his  labor  and  skill.  Ward  v.  Thompson,  22 
How.  U.  8.  330,  where  a  vessel  was  lost  by  being  run  on  shore  in  order  to  save  the 
lives  of  the  crew,  and  a  libel  tn  personam  was  filed  by  the  owner  of  the  vessel  against 
the  consignee  of  the  cargo,  for  a  contribution  by  way  of  general  average,  it  was  held, 
that  the  admiralty  courts  of  the  United  States  had  not  jurisdiction.  Jurisdiction  is 
confined  to  cases  where  the  vessel  or  cargo,  under  the  maritime  law,  is  subject  to  an 
absolule  lien ;  in  cases  of  general  average  the  lien  is  a  qualified  one,  depending  upon 
possession  of  the  goods,  and  ceases  when  they  are  delivered  over  to  the  consignee. 
Cutler  V.  Kae,  7  How.  U.  S.  729.  This  important  constitutional  question  was  decided 
under  circumstances  which  perhaps  may  not  preclude  a  re-examination.  Mr.  Justice 
Wayne  expressed  a  determination  not  to  regard  the  decision  as  an  authority,  should 
the  question  again  rise.  In  The  United  States  «.  The  New  Bedford  Bridge,  1  Wood 
&  Minot,  401,  Mr.  Justice  Woodbury  has  given  the  subject  of  admiralty  jurisdiction  ft 
most  learned  and  exhaustive  examination.  His  opinion  fills  more  than  one  hundredpages 
of  the  report 

By  virtue  of  the  contract  of  alTreightment,  the  jurisdiction  of  tiie  admiralty  extends 
to  a  libel  tn  personam  filed  against  tiie  owners  of  a  ship  by  the  owners  of  a  cargo,  to  re- 
cover salvage  money,  which  tiiey  had  been  compelled  to  pay  on  account  of  the  fraudu- 
lent conduct  of  the  master.    Church  «.  Shelton,  2  Curtis  C.  C.  271 . 

^  In  a  case  reeentiy  decided  in  the  first  circuit,  it  was  the  language  of  the  court,  that» 
until  a  contrary  decision  be  made  by  the  Supreme  Court,  the  admiralty  jurisdiction 
must  bo  held  in  that  drcuit  to  extend  to  policies  of  insurance.  Gloucester  Ins.  Co.  v. 
Younger,  2  Curtis  C.  C.  922. 
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principles,  and  with  equal  safetj,  maritime  contracts  were  suitable 
objects  of  such  a  jurisdiction ;  and  especially  as  such  contracts 
require  a  liberal  interpretation  and  enlarged  good  faith,  and  the 
application  of  a  comprehensive  equity.  So  in  Stede  y.  Thatcher, 
and  Ihinkioater  v.  The  Brig  Spartany  in  the  District  Court  for 
Maine,  the  doctrine  in  De  Lovio  v.  Boit,  was  explicitly  recognized 
as  sound,  (a)  It  was  declared  to  have  been  before  the  public  for 
twelve  years,  without  having  its  reasoning  met,  or  its  conclusions 
shaken;  and  it  was  adjudged  that  the  admiralty  had  a  general 
jurisdiction  over  maritime  contracts ;  and  the  circumstance  tliat 
the  contract  was  under  seal  did  not  affect  the  jurisdiction,  though 
it  was  admitted  that  in  England  the  courts  of  law  would  grant  a 
prohibition  in  such  a  case.  The  broad  jurisdiction  of  the  Ameri- 
can courts  of  admiralty,  over  all  executed  maritime  contracts, 
(for  the  jurisdiction  is  confined  to  executed  contracts,)  (b)  and 
all  cases  of  a  maritime  nature,  has  been  equally  asserted  in  the 
circuit  courts  of  the  United  States  at  New  York  and  Philadelphia, 
founded  on  the  language  of  the  constitution,  and  the  Judiciary 
Act  of  1789.  {e)  This  enlarged  admiralty  cognizance  of  civil 
causes  was  elaborately  vindicated,  on  principles  of  reason,  as  well 
as  on  the  ground  of  authority,  in  the  case  of  The  Schooner  TU- 
ion.  {d)  It  was  there  held,  that  the  admiralty  had  jurisdiction 
of  all  causes  of  a  nmritime  nature,  inelusive  of  questions  of  prize, 
whether  they  arose  from  contracts  or  from  torts.  The  jurisdic- 
tion was  clear,  in  all  matters  that  concerned  owners  and  proprie- 

(a)  Ware  Adm.  91, 149. 

(h)  3  Mason,  16, 17. 

(c)  The  Sloop  Maiy,  1  Paine  C.  C.  673 ;  Wilmer  v.  The  Smilax,  S  Peten  Adm. 
295  n.,  and  DaTia  &  Brooks  v.  Brig  Seneca,  Gilp.  10,  in  the  Circuit  Court  of  the  Penn- 
sylrania  district. 

(</)  5  Mason's  Rep.  466.  It  is  not  disputed  that  courts  of  admiraltjr  havB  jurisdiction 
OTer  charter-parties  and  maritime  contracts  generaUj,  hut  not  over  preliminary  con- 
tracts leading  thereto.  Andrews  v.  Essex  F.  &  M.  Ins.  Company,  3  Mason,  6.  The 
Schooner  Tribune,  3  Sumner,  144.^ 

^  The  S.  C.  Itos,  1  Newberzj  Adm.  S05.  Admiralty,  it  is  said,  h«s  no  jurisdiction 
to  eaforoe  the  q>ecific  performance  of  an  agreement  relating  to  maritime  affiurs.  Dayis 
V.  Child,  1  Davies  Dist.  Ct  71.  But  see  ante,  p.  [369]  note  (1).  In  the  English  ad- 
miralty, in  a  case  where  A  signed  shipping  articles,  and  entered  as  mate,  and  the  artt- 
eles  contained  an  agreement  that  he  should  enter  on  a  voyage  to  Galati,  and  then  be 
disehaiged,  it  was  held,  that  the  contract  being  special,  the  court  had  no  jurisdiction  to 
award  what  was  due  on  the  breach.  The  Debreciia,  13  Jurist,  B,  of  S.  143, 1S48. 
The  ship  did  not  sail  on  the  voyage. 
TOL.  I.  34 


898  .  JURISPRUDENCE  OF  [PART  IL 

tors  of  ships,  as  such.  It  was'  observed  that  suits  in  the 
*  371    admiralty,  touching  *  property  in  ships,  were  eiOier  petitaiy 

suits,  in  which  the  mere  title  to  the  property  is  litigated 
and  sought  to  be  enforced,  or  they  were  possessory  suits,  to  restore 
to  the  owner  the  possession,  which  he  had  under  a  claim  of  title. 
The  jurisdiction  over  both  classes  of  cases  was  exercised  by  the 
admiralty,  until  some  time  after  the  restoration  in  1660,  when  the 
courts  of  law  interfered,  and  claimed  the  exclusive  cognizance 
of  mere  questions  of  title ;  and  the  admiralty  jurisdiction  over 
petitory  suits  has  been,  in  England,  abandoned  for  a  considerable 
length  of  time,  though  it  is  constantly  upheld  as  to  possessory 
suits,  (a)  The  distinction  does  not  appear  to  rest  on  any  sound 
principle,  for  the  question  of  title  is  necessarily  involved  yi  that 
of  the  possession  ;  and  it  is  admitted  by  the  courts  of  law  (b)  that 
the  admiralty  possesses  authority  to  decree  restitution  of  a  ship  un- 
lawfully withheld  by  a  wrong-doer  from  the  real  owner.  In  the 
case  of  illegal  captures,  and  of  bottomry,  salvage,  and  marine 
torts,  the  admiralty  courts  in  this  country  inquire  into  and  decide 
on  the  rights  and  titles  involved  in  the  controversy ;  *  and  where 
they  have  jurisdiction  of  the  principal  matter,  it  is  suitable,  and 
according  to  the  analogies  of  law,  that  they  should  possess  it  over 
the  incidents.^  Notwithstanding  the  English  practice  to  the  con- 
trary, the  admiralty  in  this  country  claim  to  possess  a  rightful 
jurisdiction  equally  over  petitory  and  possessory  suits,  (c)  ^ 

(a)  Halj  V.  Goodson,  2  Meriy.  77 ;  Lord  Stowell  in  the  cases  of  The  Aurora,  8 
Rob.  Adm.  133,  136 ;  The  Warrior,  2  Dod.  Adm.  288 ;  and  The  Pitt,  1  Hagg.  Adm. 
240 ;  2  Bro.  Civ.  &  Adm.  Law,  114,  115. 

(6)  In  the  matter  of  Blanchard,  2  Bam.  &  Cress.  244. 

(c)  The  Schooner  TUton,  5  Mason,  465 ;  Ware  Judge,  in  Ware,  248,  S.  P.  In 
the  case  of  The  Schooner  Volunteer  and  Cargo,  1  Sumner,  551,  Mr.  Justice  Story 
reasserted,  with  undiminished  confidence,  the  rightful  jurisdiction  of  the  American  ad- 
miralty over  charter-parties  and  aU  other  maritime  contracts,  whether  made  in  fordgn 

^  It  is  held,  that  courts  of  common  law  hare  jurisdiction  to  determine  questions  of 
salyage.  They  may  entertain  suits  to  redeem  property  claimed  to  be  held  by  a  salvage 
lien,  if  no  suit  is4)ending  in  admiralty.    Cashmere  v.  De  Wolf,  2  Sandf.  (N.  T.)  379. 

^  Although  the  remedy  on  the  mortgage  of  a  ship,  as  on  the  mortgage  of  any  other 
chattel,  is  to  be  sought  in  the  common-law  courts,  yet,  where  an  admiralty  court  has 
sold  a  ship  on  a  bottomry  bond,  the  prerious  mortgagee  of  the  ship  will  be  aUowed  to 
interpose  a  claim  in  admiralty  upon  the  balance  of  the  prooeeda.  2  Wood.  &  Minot, 
93, 118. 

*  Taylor  v.  Royal  Saxon,  1  Wallace  Jr.  C.  C.  311 ;  Ward  v.  Peck,  18  How.  U.  B. 
267 ;  The  Friendship,  2  Curtis  C.  C.  426. 
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With  respect  to  the  crinuDal  jurisdiction  of  Ihe  admiralty,  we 
have  already  seen  that  the  courts .  of  the  United  States  do  not 

parts  or  at  home,  as  matters /uris  et  dejure,  and  that  the  court  might  proceed  in  rem 
where  there  was  a  lien,  and  in  personam  where  no  snch  lien  existed.  He  reviewed, 
with  his  usual  accuracy  and  spirit,  the  history  of  the  question  of  admiralty  jurisdiction, 
as  he  had  already  done  more  at  large  in  De  Lovio  v.  Boit.  See  supra,  367.  On  the 
other  hand,  in  Bains  r.  The  Schooner  James  and  Catharine,  1  Baldwin  C.  C.  544, 
Judge  Baldwin  held,  that  admiralty  jurisdiction,  under  the  constitution  of  the  United 
States,  was  to  be  considered  as  restrained  by  the  statutes  and  common  law  of  England 
before  the  Revolution,  and  as  exercised  by  the  state  courts  before  the  adoption  of  the 
constitution.  It  is  high  time  that  this  vexed  question  of  admiralty  jurisdiction  under 
the  Constitution  of  the  United  States,  should  be  put  at  rest  by  a  final  decision  in  the 
Supreme  Court  of  the  United  States.*  The  Court  of  Appeals  in  Kentucky  in  the  case 
of  Case,  &c.  t;.  Woolley,  6  Dana,  21,  do  indeed  consider  the  question  as  authoritatively 
settled  by  the  cases  of  De  Lovio  v.  Boit,  Flumer  v.  Webb,  Drinkwater  v.  The  Brig 
Spartan,  The  Steamboat  Thomas  Jefferson,  and  Peyroux  v.  Howard,  that  a  civil  cause 
arising  where  the  tide  ebbs  and  flows,  even  tJumgh  it  may  be  within  a  county,  was  a  case 
of  admiralty  or  maritime  jurisdiction.  Mr.  Curtis,  in  his  Treatise  on  the  Rights  and 
Duties  of  Merchant  Seamen,  pp.  252,  253,  260,  concludes  his  examination  of  the  cases, 
with  the  proposition,  that  all  persons  on  board  a  vessel  engaged  in  service,  and  whose 
service  is  of  a  maritime  character,  and  in  the  business  and  emplo}'ment  of  the  vessel, 
have  a  present  standing  in  the  admiralty,  and  come  within  its  jurisdiction,  and  can  sue 
tn  personam,  and,  where  there  is  a  lien,  in  remfi 

The  jurisdiction  of  the  English  admiralty  has  been  enlarged,  and  doubtful  points 
settled  by  the  statute  of  3  and  4  ^ctoria,  c.  63,  passed  7th  August,  1840.  It  is  enti- 
tled "  An  Act  to  improve  the  Practice  and  extend  the  Jurisdiction^  of  the  High  Court 
of  Admiralty  of  England."  The  Dean  of  the  Arches  is  made  an  assistant  judge  of 
the  admiralty  court,  with  concurrent  authority.    Jurisdiction  is  given  over  the  claims 

*  See  note  (1),  ante,  p.  369. 

*  See  an  able  note  on  this  subject,  to  the  case  of  The  Huntress,  1  Davies  Dist.  Ct.  p. 
93,  by  Mr.  Justice  Ware.  The  court  will  not  decline  jurisdiction  of  an  appeal  in  the 
case  of  personal  damage,  brought  by  an  American  seaman  serving  on  board  of  a  Brit- 
ish vessel,  when  the  voyage  was  terminated  here,  and  the  master  was  domicOed  in  the 
United  States.  Patch  v.  Marshall,  1  Curtis  C.  C.  452.  If  the  contract  be  maritime 
in  its  nature  and  subject,  the  court  has  jurisdiction,  though  the  vessel  has  not  entered 
on  its  performance.  This  applies  to  contracts  for  the  carriage  of  passengers,  as  well  as 
insight.    The  Pacific,  1  Blatch.  C.  C.  569 ;  The  Aberfoyle,  Ibid.  360. 

The  admiralty  jurisdiction  cannot  be  invoked  by  foreign  seamen  as  matter  of  right. 
But  the  court  may  intervene  in  their  behalf  when  the  circumstances  of  the  case  raise 
the  presumption  of  a  request  to  that  effect  from  the  foreign  government  Gonzales  v. 
Minor,  2  Wallace  Jr.  C.  C.  348 :  as  where  the  voyage  has  been  broken  up,  or  delay 
would  materially  afiect  the  seaman's  remedies ;  Davis  i7.  Leslie,  1  Abbott  Adm.  123 ; 
Backer  v.  Elorkgeter,  Id.  402 :  notwithstanding  his  agreement  in  the  shipping  articles 
not  to  sue  in  any  foreign  court. 

The  services  rendered  by  stevedores,  The  Amstel,  1  Bl.  &  Howl.  215 ;  The  Joseph 
Cunard,  Olcott,  Adm.  120,  by  a  mere  ship-keeper,  Qumey  v.  Crockett,  2  Abbott  Adm. 
490,  or  in  scraping  the  ship's  bottom  preparatory  to  coppering  her,  Bradley  v.  Bolles, 
2  Abbott  Adm.  569,  are  not  recognized  in  the  admiralty  as  maritime  services. 
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assume  any  jurisdiction  which  is  not  expressly  conferred  by  an 
act  of  Congress ;  and  the  argument  for  the  extrusion  of 
*  872  the  civil  jurisdiction  of  the  admiralty  beyond  *  the  limits 
known  and  established  in  the  English  law,  at  the  time  of 
the  formation  of  our  constitution,  is  not  free  firom  very  great  dififi- 
culty. 

It  has  been  made  a  question,  what  were  the  ^^  cases  of  admi- 
ralty and  maritime  jurisdiction,"  within  the  meaning  of  the  con- 
stitution of  the  United  States.  It  is  not  in  the  power  of  Congress 
to  enlarge  that  jurisdiction  beyond  what  was  understood  and  in- 
tended by  it  when  the  constitution  was  adopted,  because  it  would 
be  depriving  the  suitor  of  the  right  of  trial  by  jury,  which  is  se- 
cured to  him  by  the  constitution  in  suits  at  common  law  ;  and  it 
is  well  known  that  in  civil  suits  of  admiralty  and  maritime  juris- 
diction, the  proceedings  are  according  to  the  course  of  the  civil 
law,  and  without  jury.  If  the  admiralty  and  maritime  jurisdic- 
tion of  the  district  courts  embraces  all  maritime  contracts,  then 
sidts  upon  policies  of  insurance,  charter-parties,  marine  hypothe- 
cations, contracts  for  building,  repairing,  supplying,  and  navigat- 
ing ships,  and  contracts  between  part  owners  of  ships,  must  be 
tried  in  the  admiralty  by  a  single  judge,  to  the  exclusion  of  the 

of  mortga^^B  of  ships,  over  all  questions  as  to  the  title  to  ownership  of  any  ship  or 
yessel,  or  the  proceeds  thereof  remaining  in  the  registry,  arising  in  any  case  of  posses- 
sion, salvage,  damage,  wages,  and  bottomry.  Jurisdiction  is  given  over  all  claims  and 
demands  in  the  nature  of  salvage,  for  services  rendered  to,  or  damages  received  by, 
any  ship  or  seapgoing  vessel,  or  in  the  nature  of  salvage  or  for  necessaries  supplied  to 
any  ship  or  sea-going  vessel,  or  in  the  nature  of  salvage,  or  for  necessaries  supplied  to 
any  foreign  ship  or  sea-going  vessel,  and  to  enforce  the  payment  thereof,  whether  such 
ship  or  vessel  may  have  been  within  the  body  of  it  county  or  upon  the  high  seas  at 
the  time.  The  court  may  direct  issues  of  fact  to  be  tried  by  a  jury,  before  a  judge 
of  one  of  the  courts  of  law  at  Westminster,  and  the  judge  of  the  admiralty  is  to  have 
the  like  protection  as  other  judges  in  the  exercise  of  his  jurisdiction.  Concurrent 
jurisdiction  over  all  these  subjects  and  causes  of  action  is  retained  in  the  courts  of 
law. 

A  synopsis  of  the  admiralty  jurisdiction  in  this  country  is  stated  to  contain,  1.  Con- 
tracts between  part  owners,  petitory  and  pos^ssory  suits :  2.  Charter-parties  and  af- 
freightments :  3.  Bottomry  and  hypothecation :  4.  Contracts  of  material  men :  5.  In- 
surance :  6.  Wages :  7.  Salvage,  civil  and  militaxy :  8.  Averages,  contributions,  and 
jettisons :  9.  Pilotage :  10.  Bansom  :  II.  Surveys :  12.  Maritime  torts  and  trespasses. 
The  Jurist,  for  January,  1841,  p.  408.  All  the  above  causes  of  action,  except  those 
arising  on  insurance,  ransom,  and  surveys,  now  belong  to  the  English  Court  of  Admi- 
ralty.i 

^  There  is  no  jurisdiction  in  admiralty  to  decree  a  sale  of  a  mortgaged  ship,  or  to 
transfer  the  possession  of  it  to  the  mortgagee.  Bogart  v.  Steamboat  John  Jay,  17  How. 
U.  S.  ^99. 
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trial  by  jury ;  and  the  state  courts  would  be  devested,  at  one 
stroke,  of  a  vast  field  of  commercial  jurisdiction.  The  words  of 
the  Judiciary  Act  of  1789,  sec.  9,  are,  that  the  district  courts 
shall  have  ^^  exclusive  original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  including  all  seizures  under 
laws  of  impost,  navigation,  or  trade  of  the  United  States,  where 
the  seizures  are  made  on  waters  which  are  navigable  from  the 
sea,  by  vessels  of  ten  or  more  tons  burden,  within  their  respective 
districts,  as  well  as  upon  the  high  seas."  But  the  act  adds,  by 
way  of  qualification  to  this  designation  of  admiralty  jurisdiction, 
these  words,  viz. :  ^^  saving  to  suitors  in  all  cases  the  right  of  a 
oommon-law  remedy,  where  the  common  law  is  competent  to 
give  it." 

The  act  of  Congress  is  rather  ambiguous  in  its  meaning,  and 
leaves  it  imcertain  whether  it  meant  to  consider  seizure  on  tide 
waters,  in  ports,  harbors,  creeks,  and  arms  of  the  sea,  as 
cases  of  admiralty  and  maritime  jurisdiction,  or  as  *  cases  *  878 
simply  within  the  cognizance  of  the  district  courts;  for 
the  expression  is  including^  that  is,  comprehending,  either  within 
the  cognizance  of  the  court,  or  within  the  class  of  cases  of  admi- 
ralty jurisdiction,  all  seizures  under  laws  of  impost,  navigation,  and 
trade,  on  waters  navigable  from  the  sea,  by  small  vessels  of  ten  tons 
burden.  This  act  has,  however,  been  construed^to  put  a  construc- 
tion upon  the  words  ^^  (admiralty  and  maritime  jurisdiction,"  con- 
formable to  the  claims  of  the  civilians,  and  in  opposition  to  the 
claims  of  the  common-law  tribunals ;  and  there  is  a  series  of  de* 
cisions  in  the  Supreme  Court  of  the  United  States  to  that  efiect. 

In  the  case  of  The  United  States  v.  La  Vengeance^  (a)  a  French 
privateer  was  libelled  in  the  District  Court  of  New  York  for  an 
attempt  to  export  arms  from  the  United  States  to  a  foreign  country 
contrary  to  law.  She  was  adjudged  to  be  forfeited  to  the  United 
States.  The  decree,  on  appeal  to  the  Circuit  Court,  was  reversed. 
On  a  further  appeal  to  the  Supreme  Court  of  the  United  States,  it 
was  contended,  that  this  was  a  criminal  case,  both  on  account  of 
the  manner  of  prosecution,  and  the  matter  charged ;  and,  there- 
fore, that  the  decree  of  the  District  Court  was  final ;  and  that  it 
ought  likewise  to  have  been  tried  by  a  jury  in  the  District  Court ; 
and  that,  if  it  was  even  a  civil  suit,  it  was  not  a  case  of  admiralty 


(a)  3  Dallas,  297. 
34* 
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and  maritime  jurisdiction.  To  render  it  such,  the  cause  must 
arise  wholly  upon  the  sea,  and  not  in  a  bay,  harbor,  or  water, 
within  the  precincts  of  any  coimty  of  a  state.  But  the  Supreme 
Court  decided  that  it  was  a  civil  suit,  not  of  common  law,  but  of 
admiralty  and  maritime  jurisdiction.  -Thie  seizure  was  on  the  wa- 
ters of  the  United  States.  The  process  was  in  rem^  and  did  not,,  in 
any  degree,  touch  the  person,  and  no  juryt  was  necessary. 

•  Afterwards,  in  the  case  of   The  United  States  v.  The  Schooner 

SaUffj  (b)  the  vessel  was  libelled  in  the  District  Court,  as 

*  874    foifeited  for  being  concerned  in  *  the  slave-trade  ;  and  this 

was  also  held,  on  appeal,  to  be  a  case,  not  of  common-law, 
but  of  admiralty  jurisdiction.  So,  in  the  ease  of  The  United  States 
y.  The  Schooner  Betsey ^  (a)  it  was  held,  that  all  seizures  under  the 
act  of  Congress  suspending  commercial  intercourse  with  a  foreign 
country,  and  made  on  waters  navigable  frpm  sea,  by  vessels  of  ten 
tons  burden,  were  civil  causes  of  admiralty  jurisdiction,  being  pro- 
ceedings in  remj  and  not  according  to  tl^e  course  of  the  common 
law,  and  were  to  be  tried  witiiout  a  jury.  The  court  said,  that 
the  place  of  seizure  being  on  navigable  waters  decided  the  juris- 
diction, and  that  the  act  of  Congress  meant  to  make  seizures  on 
waters  navigable  from  the  sea  civil  causes  of  admiralty  and  mari- 
time jurisdiction.  In  this  last  case,  the  counsel  for  the  claimant 
contended  that  the  seizure  was  made  within  the  body  of  a  county, 
for  a  breach  of  a  mimicipal  law  of  trade,  and  that  though  it  be- 
longed to  the  jurisdiction  of  the  District  Court,  it  was  not  a  case 
of  admiralty  cognizance.  All  seizures,  in  England,  for  violation 
of  the  laws  of  revenue,  trade,  or  navigation,  were  tried  by  a  jury  in 
the  Court  of  Exchequer,  according  to  the  course  of  the  common 
law  ;  and  though  a  proceeding  be  in  rem^  it  is  not  necessarily  a 
proceeding  or  cause  in  the  admiralty. 

In  the  case  of  The  Samudj  {b)  where  the  vessel  and  cargo  were 
seized  and  libelled,  and  condemned  in  the  District  Court  of  Rhode 
Island,  for  a  breach  of  the  non-importation  laws  of  the  United 
States,  the  same  objection  was  made  upon  appeal  to  the  Supreme 
Court,  and  it  was  again  overruled,  on  tiie  authority  of  the  pre- 
cedmg  cases.  The  same  objection  was  taken  in  the  case  of  The 
Octavia;  {c)  and  it  was  contended,  that  the  word  irulvding^  in  the 
9th  section  of  the  Judiciary  Act,  ought  not  to  be  construed  cumu- 

(6)  2  Cranch,  406.  «  (6)  1  Wheaton,  9. 

(a)  4  Cranch,  443.  \e)  1  Wheaton,  90. 
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latively ;  and  that  a  suit  might  be  a  cause  of  admiralty  and  man- 
time  jiirisdictiou,  and  yet  triable  ander  the  common  law, 
proceeding  *  by  information,  instead  of  the  civil  law  process  *  876 
by  libel.  The  objection  was  again  overruled.  The  last 
case  that  brought  up  the  same  point  for  review  and  discussion  was 
The  Sarah; {a)  and  the  Supreme  Court  there  recognized  the 
marked  and  settled  distinction  between  the  common-law  and  the 
admiralty  jurisdictions  of  the  district  courts.  In  seizures  made  oL 
land,  the  District  Court  proceeds  as  a  court  of  oonmion  law,  accord- 
ing to  the  course  of  the  English  Exchequer,  on  information  m  r^9», 
and  the  trial  of  issues  of  fact  is  to  be  by  jury,  (h)  But  in  cases  of 
seizures  on  waters  navigable  from  the  sea,  by  vessels  of  ten  or  more 
tons  burden,  the  court  proceeds  as  an  instance  court  of  admiralty, 
by  libel  in  rem^  and  the  trial  is  by  the  court. 

It  may  now  be  considered  as  the  settled  law  of  this  country,  that 
all  seizures  under  laws  of  impost,  navigation,  and  trade,  if  made 
upon  tide  waters  navigable  frmn  the  sea,  are  civil  cases  of  admi- 
ralty jurisdiction ;  and  the  successive  judgments  of  the  Supreme 
Court,  upon  this  point,  are  founded  upon  the  Judiciary  Act  of 
1789.  If  the  act  of  Congress  declares  them  to  be  cases  of  admi- 
ralty jurisdiction,  it  is  apprehended  that  this  is  an  extension  of 
admiralty  powers  beyond  the  English  practice.  Gases  of  forfeiture 
for  breaches  of  revenue  law  are  cognizable  in  England  in  the 
Exchequer  upon  information,  though  the  seizure  was  made  upon 
navigable  waters,  and  they  proceed  there  to  try  the  fact  on  which 
the  forfeiture  arises,  by  jury,  (e)  Informations  are  filed  in  the 
Court  of  Exchequer  for  forfeiture,  upon  seizure  of  properly,  for 
breach  of  laws  of  revenue,  impost,  navigation,  and  trade.  In  the 
case  of  The  Attorney-Q-eneral  v.  Jacksouj  (d)  the  seizure  was  of  a 
vessel  lying  in  port  at  Cowes,  for  breach  of  the  act  of  navigation, 
and  the  proceeding  was  by  information  and  trial  by  jury,  accord- 
ing to  the  course  of  the  common  law.  Lord  Hale  said,  {e) 
that  informations  of  that  *  nature  lay  exclusively  in  the  *376 
Exchequer.    Congress  had  a  right,  in  their  discretion,  to 


(a)  8  Wheaton,  891. 

(6)'  Thompson  J.,  1  Paine  C.  C.  504 ;  United  States  v.  Fourteen  Paekages,  Gil- 
pin, 235. 
(e)  Attorney-General  v.  Le  Merchant,  1  Anst  52. 
id)  Bnnb.  236. 
(e)  Hazg.  L.  T.  227. 
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make  all  such  seizures  and  forfeitures  cognizable  in  the  district 
courts ;  but  it  xnaj  be  a  question,  whether  they  had  any  right  to  de- 
clare tliem  to  be  cases  of  admiralty  jurisdiction,  if  they  were  not  so 
by  the  law  of  the  land  when  the  constitution  was  made.  The  con- 
stitution secures  to  the  citizen  trial  by  jury,  in  all  criminal  prosecu- 
tions, and  in  all  civil  suits  at  common  law,  where  the  value  in 
controversy  exceeds  twenty  dollars.  These  prosecutions  for  for* 
feitures  of  large  and  valuable  portions  of  property,  under  revenue 
and  navigation  laws,  are  highly  penal  in  their  consequences  ;  and 
the  government  and  its  officers  are  always  parties,  and  deeply  con- 
cerned in  the  conviction  and  forfeiture.  And  if,  by  act  of  Con- 
gress, or  by  judicial  decisions,  the  prosecution  can  be  turned  over 
to  the  admiralty  side  of  the  District  Court,  as  being  neither  a 
criminal  prosecution  nor  a  suit  at  common  law,  the  trial  of  the 
cause  is  then  transferred  from  a  jury  of  the  country  to  the  breast 
of  a  single  judge.  It  is  probable,  however,  that  the  Judiciary  Act 
of  1789  did  not  intend  to  do  more  than  declare  the  jurisdiction  of 
the  district  courts  over  these  cases ;  and  that  all  prosecutions  for 
penalties  and  forfeitures,  upon  seizures  imder  laws  of  impost,  navi- 
gation, and  trade,  were  not  to  be  considered  of  admiralty  jurisdic- 
tion, when  the  case  admitted  of  a  prosecution  at  common  law ;  for 
the  act  saves  to  ^^  suitors,  in  all  cases,  the  right  of  a  common-law 
remedy,  where  the  common  law  is  competent  to  give  it."  ^  We 
have  seen  that  it  is  competent  to  give  it,  because,  imder  the  vigor- 
ous system  of  the  English  law,  such  prosecutions  in  rem  are  in  the 
Exchequer,  according  to  the  course  of  the  common  law ;  and  it 
may  be  doubted  whether  the  case  of  the  La  Vengeance^  on  which 
all  the  subsequent  decisions  of  the  Supreme  Court  have  rested,  was 
sufficiently  considered.  There  is,  however,  much  colonial  prece- 
dent for  this  extension  of  admiralty  jurisdiction.  The  vice-admi- 
ralty courts,  in  this  country,  when  we  were  colonies,  and  also  in 
the  West  Indies,  obtained  jurisdiction  in  revenue  causes  to 
*  377  an  extent  *  totally  imknown  to  the  jurisdiction  of  the  Eng- 
lish admiralty,  and  with  powers  quite  as  enlarged  as  those 
claimed  at  the  present  day.  (a)    But  this  extension,  by  statute,  of 

(a)  See  the  form  of  the  commissions  of  these  vice-admiralty  conrts  under  the  colo- 
nial establishments,  in  a  note  to  the  case  of  De  Lovio  v.  Boit,  2  Qallison,  470,  and  in 
Da  Ponceaa  on  Jurisdiction,  p.  158. 

^  As  to  the  construction  of  the  last-mentioned  daqse  of  the  constitntion,  see  onte^ 
(p.  369,)  note  (1). 
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the  jurisdiction  of  the  American  yice-admiraltj  courts  beyond  their 
ancient  limits,  to  revenue  cases  and  penalties,  was  much  discussed 
and  complained  of  on  the  part  of  this  coimtry,  at  the  commence- 
ment of  the  Revolution,  (h) 

Whatever  admiralty  and  maritime  jurisdiction  the  district  courts 
possess  would  seem  to  be  exdusivey  for  the  constitution  declares 
that  the  judicial  power  of  the  United  States  shall  extend  to  cUl 
eoies  of  admiralty  and  maritime  jurisdiction  ;  and  the  act  of  Con- 
gress of  1789  says,  that  the  district  courts  shall  have  exchmve 
original  cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  (c)    It  is  certain,  however,  that  the  state  courts  take 

(6)  JonniaUi  of  Gon^^rcss,  toI.  1.  pp.  32,  29,  39.  Journals  of  the  Assembly  of  die 
Colony  of  New  Tork,  vol.  u.  pp.  795,  797,  800.  In  England,  as  Judge  Conkling 
observes,  all  revenue  seizures  are  cognizable  exclusively  in  the  Court  of  Exchequer ; 
and  such  of  them  as  are  cognizable  on  the  admiralty  side  of  the  district  courts  of  the 
United  States,  are  made  so  only  by  force  of  a  legislative  act.  The  efibct  of  the 
statute  as  to  such  seizures  embraced  by  it,  is  to  withdraw  them  from  the  considera- 
tion of  a  jury,  according  to  the  course  of  the  civil  law.  Conkling's  Treatise,  2d.  edit, 
p.  391. 

(c)  Constitution,  art.  3.  sec.  2.  Act  of  Congress  of  September  24th,  1789,  c.  20, 
sec.  9.  Vide  supra,  pp.  304,  372.  Mr.  Justice  Story  (3  Comm.  Const.  U.  S.  p.  533, 
note)  says,  that  the  opinion  here  expressed  is  "  founded  in  mistake,"  and  that  the  ad- 
miralty and  maritime  jurisdiction  was  intended  by  the  constitution  to  be  exactly  as 
extensive  or  exclusive,  and  no  more  so,  in  the  national  judiciary,  than  it  ''  existed  in 
the  jurisprudence  of  the  common  law  " ;  and  that  where  the  cognisance  of  admiralty 
and  maritime  cases  "  was  preyiously  concurrent  in  the  courts  of  common  law,"  it 
rsmained  so.  If  I  was  mistaken  as  to  the  meaning  of  the  constitution,  in  supposing 
that  the  judicial  power,  extending  "  to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion," was  exclusive,  I  was  led  into  the  error  by  following  the  oonstmetion  assumed 
by  the  Supreme  Court  of  the  United  States,  in  the  judgment  delivered  in  Martin  r. 
Hunter's  Lessee,  1  Wheaton,  304.  In  that  case,  the  court  observed,  that  the  words 
**  the  judicial  power  shall  extend"  &c.,  were  imperative,  and  that  Congress  could  not 
Test  any  portion  of  the  judicial  power  of  the  United  States,  except  in  courts  ordained 
and  established  by  itself.  It  was  their  duty  to  vest  the  icAofe  judicial  power  in  their 
own  courts.  The  learned  judge  who  delivered  the  opinion  of  the  court,  noted  and 
dwelt  on  the  distinction  in  the  language  of  the  constitution,  between  declaring  that 
the  judicial  power  ^lall  extend  to  all  cases  in  law  and  equity  arising  under  the  constitu- 
tion, —  to  a//  cases  affecting  ambassadors,  &c.,  —  to  all  oases  of  admiralty  and  maritime 
jurisdiction,  —  and  then  (dropping  ex  industria  the  word  aU)  to  controversies  to  which 
the  United  States  shaU  be  a  party,  —  to  controversies  between,  &c.,  &c.  The  difierenfie 
of  phraseology,  he  said,  was  not  accidental,  but  designed,  and  the  jurisdiction  in  the 
one  case  was  imperative,  and  in  the  other  might  be  qualified ;  and  that,  upon  any  con- 
struction, the  judicial  power  of  the  United  States  was  in  some  cases  unavoidably 
czdusiTe,  and  in  all  others  might  he  made  so,  at  the  election  of  Congress.  Upon  this 
ground  I  was  led  to  the  view  I  took  in  the  text,  that  as  the  admiralty  and  maritime 
junsdietion,  within  the  purview  of  the  oonstttntion,  was  exclusive,  it  ought  not  to 
extend  further  than  the  settled  admiralty  and  maritime  jurisdiction  when  the  oonsti^ 
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an  exteiisiye  and  unquestionable  cognizance  of  maritime  contracts, 
and  on  the  ground  that  they  are  not  cases,  strictly  and  technically 
speaking,  of  admiralty  and  maritime  jurisdiction.  K,  howeyer, 
the  claim  of  the  district  courts  be  well  founded  to  the  oognizsLDce 
of  all  maritime  contracts,  vheresoever  the  same  may  be  made,  or 
whatever  may  be  the  form  of  the  contract,  it  would  seem  that  the 
jurisdiction  of  the  state  courts  over  those  contracts  could  not  be 
sustained.  But  I  apprehend  it  may  fairly  be  doubted,  whether 
tlie  constitution  of  the  United  States  meant  by  admiralty  and  mari^ 
time  jurisdiction,  anything  more  than  that  jurisdiction  which  was 
settled  and  in  practice  in  this  country  under  the  English  jurispru- 
dence, when  the  constitution  was  made ;  ^  and  whether  it  had  any 
retrospective  or  historical  reference  to  the  usages  and  practice  of 

the  admiralty,  as  it  once  existed  in  the  middle  ages,  before 
*  878    its  territories  *  had  been  invaded  and  partly  subdued  by  the 

bold  and  free  spirit  of  the  courts  of  common  law,  armed 
with  the  protecting  genius  and  masculine  vigor  of  trial  by  jury. 

jurisdicuon  (^0  Jy^Tzsdiction  of  the  instance  courts. 
oftheiDstuiM  The  extensive  and  superior  claims  of  the  American 
courts  of  admiralty,  as  courts  of  civil  maritime  jurisdio- 
tiou,  we  have  had  occasion  already  to  consider  ;  but,  according  to 
the  English  jurisprudence,  the  instance  court  takes  cognizance 
only  of  things  done,  and  contracts  not  under  seal  made  super  aitum 
mare^  and  without  the  body  of  any  county.  This,  of  course,  ex- 
cludes all  creeks,  bays,  and  rivers,  which  are  within  the  body  of 
some  county ;  and  if  the  place  be  the  sea-coast,  then  the  ebbing 
and  flowing  of  the  tide  determines  the  admiralty.  The  cause 
must  arise  wholly  upon  the  sea,  and  not  within  the  precincts  of 
any  county,  to  give*  the  admiralty  jurisdiction.  If  the  action  be 
founded  on  a  matter  done  partly  on  land  and  partly  on  water,  as 
if  a  contract  be  made  on  land  to  be  executed  at  sea,  or  be  made  at 

tiitioii  was  formed.  It  appeared  to  me,  therefore,  upon  a  reoonaideration  of  the  subject, 
that  the  elaborate  decision  in  De  Lovio  v.  Boit  grasped  at  too  much  jorisdiction.  Bat 
jf^  are  taught  by  the  note  in  the  CSommentaries  referred  to,  that  the  state  courts  hare 
all  the  ooncurrent  cognizance  which  they  had  originally,  in  1787,  over  maritime  con- 
traces,  and  that  this  concurrent  jurisdiction  does  not  depend,  as  declared  in  1  Wheaton, 
8S7,  on  the  pleaaore  of  Congress,  but  is  founded  on  the  "  reasonable  interpretation  of 
the  constitution." 

1  A  more  enlarged  jurisdiction  appears  to  be  now  established.    See  antu^  p.  [360j 
note  (1). 
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sea  to  be  executed  on  laiid,  the  common  law  has  the  preference, 
and  excludes  the  admiralty,  (a)  The  admirally  has  cognizance  of 
maritime  hypothecation^  of  vessels  and  goods  in  foreign  ports,  for 
repairs  done,  or  necessary  supplies  furnished ;  {b)  and  in  the  case 
of  Menetane  y.  GHbbana,  {p)  it  was  admitted  by  the  K.  B.  that  the 
admiralty  had  entire  jurisdiction  in  the  case  of  an  hypothecation 
bond,  charging  a  ship,  with  money  taken  up  in  a  foreign  port  for 
necessaries,  though  tiie  l)ond  was  under  seal,  and  executed  on  land. 
The  jurisdiction,  in  suc)i  a  case,  depended  on  the  subject-matter, 

(a)  Com.  Dig.  tit.  Adm.  E.  I,  7,  10,  12,  F.  I,  2,  4,  5.  3  Blacks.  Comm.  106,  107. 
In  cases  purely  dependent  upon  the  locality  of  the  act  done,  the  admiralty  jurisdiction 
is  limited  to  the  sea  and  to  tide  water  as  far  as  the  tide  flows,  and  does  not  reach 
beyond  high-water  mark.  But  in  mixed  cases,  as  where  salvage  services  are  performed 
partly  on  tide  waters  and  parlily  on  shore,  for  the  preservation  of  the  property,  the 
admiralty  has  jurisdiction.  United  States  v.  Coombs,  12  Peters  U.  S.  72.  In  Peyroux 
V.  Howard,  7  Peters  U.  S.  324,  the  Supreme  Court  decided,  that  New  Orleans  was 
within  the  ebb  and  flow  of  the'  tide,  and  that  admiralty  jurisdiction  prevaUed  there, 
and  that  repairs  done  there  by  ji  shipwright  upon  a  steamboat  were  essentially  a  man 
time  service,  and  gave  a  lien,  notwithstanding  the  conunencemcnt  or  termination  of 
the  voyage  of  the  steamboat  might  be  at  some  place  np  the  Mississippi,  bejrond  the 
reach  of  the  tide.  It  was  held,  in  Smith  v.  The  Pekin,  Gilpin,  203,  that  a  contract  for 
wages  on  a  voyage  between  por^  of  adjoining  states,  and  on  the  tide  waters  of  a  river 
or  bay,  is  within  the  jurisdiction  of  the  district  courts,  and  may  be  enforced  by  a  suit 
m  rem  in  the  admiralty.  But  il|  a  vessel  be  engaged  substantially  in  interior  navigation 
and  trade,  not  on  tide  waters,  the  admiral^  has  no  jurisdiction,  though  she  may  have 
touched  at  one  terminus  of  th^  voyage  on  tide  waters.  The  Steamboat  Orleans  v, 
Phflebus,  11  Peters  U.  S.  175.  The  principle  whuA  seems  to  be  established  is  that  admirahy 
juritdictkm  extends  to  all  maritilne  comes  and  services,  to  be  substantially  performed  on  tide 
waters.  See  pp.  364,  367,  369;  370,  371,  378,  379,  of  this  volume.  The  act  of  Con- 
gress, 26th  February,  1845,  (5  Statutes  at  Large,  726,)  conferring  upon  the  district 
courts  the  same  admiralty  jurisdiction  in  matters  of  contract  and  tort,  concerning  ves- 
sels of  twenty  tons  burden,  enrolled  and  licensed  for  the  coasting  trade,  and,  at  the 
time  employcMl  in  navigation  between  different  states  and  territories,  as  these  courts, 
at  that  time  possessed,  in  resp^t  to  such  vessels  engaged  in  commerce  on  the  high 
seas,  was  held  to  be  constitution,  in  the  case  of  The  Propeller  Genesee  Chief  v.  Pita- 
hugh,  12  How.  U.  S.  443.  Th^  lakes  and  their  connecting  waters  are  within  the  scope 
of  the  admiralty  jurisdiction.    ^Fretz  v.  Bull,  Id.  466.^ 

(6)  Johnson  v,  Shippen,  1  Salk.  Bep.  34 ;  Lord  Baym.  982,  S.  C.  It  seems  to  be, 
also,  not  only  the  better  opinioB,  but  liie  settled  law,  that  the  admiralty  has  jurisdiction 
in  rem  in  the  case  of  bottomry  bonds  creating  a  lien  on  a  vessel,  whether  the  bond  was 
executed  by  the  owner  in  a  foreign  or  in  a  home  port.  Whenever  the  local  law  gives 
a  lien  on  the  vessel  as  a  security,  or  there  is  an  express  hypothecation,  the  admiral^ 
has  jurisdiction  in  rem  to  enfl>roe  it.  Corish  v.  The  Murphy,  2  Bro.  (Xv.  &  Adm. 
Iaw,  530,  App.  The  SlobpiSCary,  1  Pame  C.  C.  671 ;  The  Brig  Draco,  2  Sum- 
ner, 157. 

(c)  3  Term  Bep.  267.  i 

<  — 

I  Vkk  Jack^n  v.  Magnolia^  20  How.  U.  S.  291. 
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for  the  contract  was  merely  in  rem,  andtiiere  was  no  personal 
covenant  for  the  payment  of  the  money,  and  the  admiralty  juris- 
diction in  such  a  case  was  indispensable,  as  the  courts  of 
*  379  common  law  *  do  not  proceed  in  reHn,.  (a)  If  the  admiralty 
has  cognizance  of  the  principal  thing,  it  has  also  of  the  in- 
cident, though  that  incident  would  not,  of  itself,  and  if  it  stood 
for  a  principal  thing,  be  within  the  admir^ty  jurisdiction.  Upim 
this  principle  it  is,  that  goods  taken  by  pirates,  and  sold  on  land, 
may  be  recovered  from  the  vendee,  by  suit  in  the  admiralty,  (h)  * 
Suits  for  seamen's  wages  are  cognizable  in  the  admiralty,  tiiough 
the  contract  be  made  upon  land,  provided  it  be  not  a  contract  un- 
der seal ;  and  this  is  intended  for  the  ease  and  benefit  of  seamen, 
for  they  are  all  allowed  to  join  in  the  suit,  and  all  the  persons  on 
board  below  the  rank  of  the  master  are  comprehended  in  the  de- 
scription of  mariners,  {c)    This  case  of  seamen's  wages  the  courts 

(a)  In  the  case  of  The  Adas,  2  Ebgg.  Adm.  4S  -  73,  it  was  admitted,  that  the  Court 
of  Admiralty  had  an  undoubted  jurisdiction  over  bottomry  bonds  founded  npon  sea 
risks,  and  defeasible  by  the  destmction  of  the  ship  in  the  conrso  of  the  voyage.  It 
was  an  original  jurisdiction  exercised  upon  the  ground  of  authorized  usage  and  estab- 
lished authority.  But  the  jurisdiction  would  not  attach  upon  any  bond  not  dependent 
upon  the  accidents  of  the  voyage. 

(h)  Com.  Dig.  tit.  Adm.  F.  6 ;  8  Blacks.  Com.  108.  The  Court  of  Admiralty  has 
authority  to  entertain  a  civil  suit,  entitled  causa  spciii  civiUs  et  mariHma,  for  the  resti- 
tution of  goods  piratically  taken  on  the  high  seas.    The  Hercules,  2  Dod.  Adm.  369. 

(c)  1  Salk.  34;  8tr.  761,  937;  1  Lord  Raym.  398;  3  Lev.  60;  4  Inst.  134,  142; 
Com.  Dig.  tit.  Adm.  £.  15;  2  Lord  Baym.  1044,  1206.  A  contract  for  wages  on 
board  a  steamboat  plying  between  ports  of  adjoining  states,  on  a  navigable  tide 
tcaler,  may  be  enforced  by  a  suit  in  rem  in  the  admiralty.  Wilson  v.  the  Steamboat 
Ohio,  Gilpin's  B.  505.  But  to  render  a  service  on  board  a  vessel  even  on  tide  waters 
marUme,  so  far  as  to  give  admiralty  jurisdiction  over  it  as  for  wages,  it  must  con- 
tribute to  the  preservation  of  the  vessel,  or  of  those  whose  labor  and  skill  are  employed 
to  navigate  her.  Musicians  do  not  come  within  that  description.  Trainer  p.  The 
Superior,  Gilpin,  514.  The  service  must  be  essentially  maritime ;  labor  on  board  a 
fuel  or  coal  boat  is  not  of  that  description.  Thackarey  v.  The  Farmer,  Ibid.  524. 
The  seivice  must  concern  transactions  and  proceedings  relative  to  commerce  and 
navigation,  and  to  damages  and  injuries  upon  the  sea.  Nor  has  the  admiralty  any 
jurisdiction  in  matters  of  account  between  part  owners.  The  Steamboat  Orleans  r. 
Phoebus,  11  Peters  U.  S.  175.  It  is  limited  in  matters  of  contract  to  those  which  are 
maritime.    Ibid.^    Thus,  in  the  case  of  The  Thomas  Jefierson,  10  Wheaton,  428,  it 

1  Davison  v.  Seal  Skins,  2  Paine  C.  C.  324. 

'  Mlntum  o.  Maynard,  17  How.  U.  S.  477 ;  Eellum  t.  Emerson,  2  Curtis  C.  C.  79. 
The  Court  of  Admiralty  will  take  an  account  when  it  is  necessary  or  incident  to  the 
esercise  of  its  jurisdiction ;  but  it  will  not  entertain  sttits  either  ta  rem  or  in  perumam 
which  invoke  its  authority  for  the  sole  purpose  of  coiapdliiig  an  aceounting.  The 
Fairplay,  [Bl.  &  Howl.]  136.    Duryee  o.  Elkins,  1  Abbott  Adm.  529. 
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of  common  law  admit  to  be  of  admiralty  jurisdictioQ ;  aud  this  is 
an  exception  in  favor  of  seamen,  to  the  general  rule  that  the  ad- 
miralty has  no  jtuisdiction  of  any  matter  arising  on  land,  though 
it  be  of  a  maritime  nature,  as  a  charter-party  or  policy  of  insur- 
ance. The  district  court,  as  a  court  of  admiralty,  possesses  a  gen- 
eral jurisdiction  in  suits  by  seamen  and  salvors,  and  by  material 
men,  in  rem  and  m  p€r9<mam^  Tlie  courts  of  admiraltjir  have  a 
general  jurisdiction  to  enforce  maritime  liens,  by  process  in  rem^ 
and  there  may  be  a  maritime  jurisdiction  tnperaanam^  where  there 
is  no  lien,  and  consequently  no  jurisdiction  in  rem.  Seamen  have 
an  implied  lien  on  the  vessel  for  services  rendered  upon  the  high 
seas  or  upon  tide  waters.  They  may  proceed  m  rem  and  in  per- 
sondm ;  but  the  proceeding  in  rem  is  only  maintainable  by  mate* 
rial  men  when  Hiere  is  a  specific  lien,  or  for  wages  or  for  repairs 
made,  or  necessaries  furnished  to  a  foreign  ship,  or  to  a  ship  in 
the  ports  of  the  state  to  which  she  does  not  belong.  (c7)^    The 


was  held,  that  the  admiralty  had  no  jurisdiction  over  contracts  for  the  hire  of  seamen, 
unless  the  service  was  sabstantiallj  performed  upon  the  sea,  or  upon  waters  within  the 
ebb  and  flow  of  the  tide.  Suits  for  seamen's  wages  on  a  vojage  from  a  phice  in 
Kentucky,  up  the  river  Missouri  and  back  again,  were,  therefore,  not  of  admiralty  and 
maritime  jurisdiction.  But  state  courts  under  state  laws  have  jurisdiction  in  rem  in 
cases  of  supplies  and  repairs  to  boats  or  vessels  on  river  navigation  in  the  interior,  as 
well  as  under  contracts  for  the  carriage  of  persons  or  property  upon  navigable  river 
waters.  Statutes  of  Missouri,  1835,  p.  102.  The  district  courts,  as  instance  courts 
of  admiralty,  have  cognizance  of  all  claims  for  salvage  in  cases  of  shipwreck,  and  of 
vessels  derelict  at  sea.  This  is  well  settled  by  the  American  cases.  See  Conkling's 
Treatise,  2d  edit.  156. 

(d)  The  Hope,  3  Bob.  Adm.  215;  The  Trelawney,  3  Bob.  Adm.  216,  note.  The 
General  Smith,  4  Wheaton,  438 ;  The  Jerusalem,  2  Gallison,  345 ;  The  Bobert  Fulton, 
1  Paine  C.  C.  620 ;  Drinkwater  v.  Brig  Spartan,  Ware,  149 ;  Sheppard  v.  Taylor,  5 
Peters  U.  S.  675 ;  Story  J.,  in  the  case  of  the  Brig  Nestor,  1  Sumner,  74 ;  Conkling's 
Treatise,  2d  edit  155 ;  The  Schooner  Marion,  1  Story  C.  C.  68.  See,  also,  tn/ra,  vol. 
iii.  167-170.  If  materials  for  a  vessel  be  furnished  in  a  home  port,  and  a  note  of 
hand  given  by  the  owner^  a  libel  in  the  admiralty  in  personam  will  not  lie.  Bamsay  v. 
AUegre,  12  Wheaton,  611.  In  this  last  case  the  extent  of  admiralty  jurisdiction  in 
personam  was  much  discussed  and  questioned  by  Mr.  Justice  Johnson.  But  in  Wil- 
lard  V.  Dorr,  3  Mason,  93,  and  in  Hammond  v.  Essex  F.  &  M.  Ins.  Co.  4  Mason, 
196»  Mr.  Justice  Stozy  considered  it  to  be  settled  jurisdiction  of  the  admiralty, 
that  the  master  could  sue  there  in  personam,  for  his  wages,  and  the  seamen  in  rem  as 
well  as  in  personam  for  their  wages.    This  appears  to  be  a  well-established  distinction. 

*  As  to  a  "  specific  lien,''  see  ante,  p.  [369,]  note  (1.)    Cutler  v,  Bea,  7  How.  U.  8. 
729.    A  state  statute,  which  allows  material  men  to  proceed  either  against  the  ovmers 
of  domestic  vessels  or  againat  the  vessets  thansdves,  does  not  of  itself  create  a  lien  in  rsm* 
Wick  r.  The  Samuel  Strong,  6  McLean,  587. 
VOL.  I.  35 
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*  380  admiralty  juriadictioa  is  essential  *  in  all  such  cases,  for 
the  process  of  a  court  of  common  law  cannot  directly  reach 
the  thing  in  apeeie.  K  the  law  raises  a  lien  for  a  maritime  service, 
a  court  of  admiralty  has  power  to  carry  it  into  effect,  (a)  The 
act  of  Congress  of  July  20th,  1790,  relative  to  seamen,  sec.  6, 
has  given  a  specific  and  summary  relief  for  seamen  in  the  recovery 
of  wages,  by  authorizmg  the  district  judge,  or,  in  his  absence,  a 
magistrate,  to  summon  the  master  before  him,  and  to  attach  the 
vessel  as  security  for  the  wages,  {b) 

We  have  now  finished  a  general  survey  of  the  admiralty  juris- 
diction of  the  district  courts  in  civil  and  criminal  cases,  and  both 
as  an  instance  and  a  prize  court.  It  would  not  be  consistent  with 
the  plan  of  these  elementary  disquisitions,  to  give  a  detailed  sketch 
of  the  course  of  proceeding,  and  of  the  peculiar  practice  in  the 
admiralty  courts.  The  proceedings  are  according  to  the  course  of 
the  civil  law,  and  are  remarkable  for  their  comprehensive  brevity, 
celerity,  and  simplicity.  Nothing  can  be  more  unlike,  in  its  pro- 
cess, pleadings,  proof,  trial,  and  remedy,  than  the  practice  of  the 
courts  of  admiralty  and  of  the  courts  of  common  law.  (c) 

(a)  Phillips  V.  Scattergood,  Qilpin,  1.  Ko  prior  replevin  or  attachment  of  the 
property  under  any  state  court  process  can  control  the  paramount  jurisdiction  of  the 
admiralty  in  rem,  for  freight  or  seamen's  wages,  or  on  a  bottomry  bond.  Certain 
liOgs  of  Mahogany,  2  Sumner,  589.  A  person  hired  for  service  as  one  of  the  crew  on 
board  of  a  canal-boat,  under  a  coasting  license,  in  the  coal  trade  fVom  the  tide  waters 
of  the  river  Delaware,  through  the  Raritan  canal,  to  the  tide  waters  in  the  harbor  of 
New  York,  performs  service  of  a  maritime  character,  and  has  a  lien  on  the  vessel  for 
his  wages,  &nd  may  proceed  in  rem  for  the  same.  Weizer  v.  Coal  Boat  D.  C.  Salisbuiy, 
D.  C.  U.  S.  New  York,  November,  1844. 

(6)  See  i^ol.  iii.  169  - 171,  as  to  the  lien  of  material  men.  Ibid,  as  to  the  remedy  for 
seamen's  wages.  MaXeiial  men  and  workmen,  having  liens  on  vessels  under  state  lawg, 
may  enforce  them  in  the  District  Court  as  well  as  in  a  stiite  court,  at  their  election,  as 
the  jurisdiction  is  in  that  case  concurrent.  Davis  r.  A  New  Brig,  Gilpin,  473.  In 
the  case  of  Heyer  v.  The  Schooner  Wave,  in  the  District  Court  of  the  Southern  Dis- 
trict of  New  York,  2  Paine,  ISl,  the  plain tifls,  as  branch  or  deputy  pilots,  libelled 
the  vessel  for  salvage,  in  relieving  her  in  distress  within  the  harbor  of  New  York,  and 
salvage  was  allowed.  On  appeal  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  the  decree  was  reversed,  on  the  ground  that  the  act 
of  Congress  of  August  7,  1789,  c.  9,  had  adopted  the  pilotage  laws  of  die  states 
respectively,  temporarily,  and  had  not  since  interfered,  and  that  the  remedy  for  Ae 
pilots  was  in  the  state  courts,  and  that  the  District  Court  had  no  jurisdiction  in  thq 
case  of  pilotage  arising  within  the  waters  of  the  states,  until  Congress  should  give  it, 
«  they  had  the  right  to  do.    See  tn/m,  vol.  iii.  p.  176,  note. 

(c)  The  act  of  Congress  of  May  8th,  1792,  c.  36,  sec.  2,  declared  that  the  form  of 
writs,  executions,  and  other  process,  except  their  style,  in  suits  of  admiralty  and  mari- 
time jurisdiction,  should  be  according  to  the  principles,  mleSy  and  nnges  which  betoog 
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•  (5.)  The  jurisdiction  of  the  District  Court,  when  pro-  *'881 
ceeding  as  a  court  of  common  law,  extends  to  all  minor 
crimes  and  offences  cognizable  under  the  authority  of  the  cwa  jorii- 
United  States,  and  which  are  not  strictly  of  admiralty  diotion  or  tbe 
cognizance  ;  and  to  all  seizures  on  land,  and  on  waters  **"'"**«''^ 
not  nayigable  from  the  sea ;  and  to  all  suits  for  penalties  and  for- 
feitures there  incurred ;  and  to  all  suits  by  aliens,  for  torts  done 
in  violation  of  the  law  of  nations,  or  of  a  treaty ;  and  to  suits 
against  consuls  and  vice-consuls  ;  and  to  all  suits  at  common  law, 
where  the  United  States  sue,  and  the  matter  in  dispute  amounts 
to  one  hundred  dollars,  {a)  It  has  jurisdiction,  likewise,  of  pro- 
ceedings to  repeal  patents  obtained  surreptitiously,  or  upon  false 
suggestions.  This  was  given  by  the  act  of  Congress  of  February 
21st,  1793,  chap,  ii.,  and  it  is  a  jurisdiction  that  leads  frequently 
to  the  most  intricate,  nice,  and  perplexed  investigations,  resj>ecting 
the  originality  of  inventions  and  improvements  in  complicated  ma- 
chinery, (b)  It  was  made  a  que^ion  in  the  District  Court  of 
New  York,  in  the  case  Hx  parte  Woody  whether  the  process  to  be 


to  oourto  of  admiralty,  as  contradistangmslied  from  courts  of  common  law,  nibjoct  to 
alterations  and  additions  bj  the  said  courts,  and  to  regulations  to  be  prescribed  bj 
the  Supreme  Court  For  a  knowledge  of  the  admiralty  practice,  I  would  refer  the 
student  to  Gierke's  Practico  of  the  Court  of  Admiralty  in  England  which  is  a  work 
of  undoubted  credit ;  and  in  1S09,  a  new  edition  was  published  in  this  country  by  Mr. 
Hall,  with  an  appendix  of  precedents.  I  would  also  refer  him  to  the  2d  volume  of 
Brown's  Civil  and  Admiralty  Law,  and  to  the  appendix  to  the  1st  and  2d  volumes 
of  Mr.  Wheaton's  Reports,  where  he  will  find  the  practice  of  the  instance  and  prize 
conits  digested  and  summarily  explained.  See,  also,  the  Treatise  of  Dr.  Dunlap,  on 
Admiralty  practice.  He  was  formerly  attorney  of  the  United  States  for  Massachusetts ; 
and  lus  work  is  pronounced,  by  the  most  competent  judges,  to  be  learned,  accurate,  and 
well-digested.  See,  also,  the  case  of  Lane  v.  Townsend,  in  the  District  Court  of  Maine, 
in  1835,  Ware,  287,  in  which  the  learned  judge  defines  the  nature  and  efl^t  of 
stipulations  in  the  admiralty.  That  case  contains  a  learned  examination  of  the  modo 
of  commencing  a  suit,  and  of  tbe  pretorian  stipulations  required  of  the  defendant  in 
the  Roman  law,  and  it  satisfactorily  shows  great  inaccuracy  in  Brown's  view  of  the 
subjects  of  the  stipulations,  cautions,  or  securities  required  in  the  progress  of  the  suit 
by  the  practice  of  the  Roman  forum.  In  the  case,  also,  of  Hutson  v,  Jordan,  Ware, 
385, 395,  the  admiral^  practice,  as  derived  from  the  Roman  law  and  the  civil  law 
courts,  is  discussed  with  the  customary  learning  and  ability  of  the  distinguished  judge. 
So,  also,  the  practice  on  the  joinder  of  different  actions  of  different  natures  in  one 
libel.  Ibid.  427.  See,  in  3  N.  T.  Legal  Observer,  367,  and  in  the  Law  Reporter  fox 
March,  1846,  the  rules  of  practice  in  the  courts  of  the  United  States,  in  causes  of 
admiralty  and  maritime  jurisdiction  on  the  instance  side  of  the  court,  established  in 
pursuance  of  the  act  of  Congress  of  23d  August,  1842,  c.  188. 

(a)  Judiciary  Act  of  September,  1789,  sec.  9. 

(6)  See  vol.  ii.  p.  368. 
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awarded  to  repeal  the  patent  was  not  in  the  nature  of  a  %cirefacia» 
at  common  law,  upon  which  issue  of  fact  might  be  taken  and  tried 
by  a  jury.  The  district  judge  decided,  that  the  proceeding  was 
summary,  upon  a*rule  to  show  cause,  and  that  no  process  of  %cire 
facias  was  afterwards  admissible.  But  upon  appeal  to  the  Su- 
preme Court  of  the  United  States,  (c)  the  decree  of  the  District 
Court  was  reversed,  and  the  District  Court  was  directed  by  num- 
damvs  to  enter  upon  record  the  proceedings  in  the  cause  antece- 
dent to  the  granting  of  the  rule  to  show  cause  why  process  ^ould 
not  issue  to  repeal  the  patent.  The  District  Court  was  further 
directed  to  award  process,  in  the  nature  of  a  scire  faeia»^  to  the 

patentee,  to  show  cause  why  the  patent  should  not  be  re- 
*  382    pealed ;  and  upon  the  return  *  of  the  process,  the  court 

was  to  proceed  to  try  the  cause  upon  the  pleadings  of  the 
parties,  and  the  issue  of  law  or  fact  joined  thereon,  as  the  case 
might  be ;  and  that  if  the  issue  be  an  issue  of  fact,  the  trial 
thereof  was  to  be  by  jury,  according  to  the  course  of  the  common 
law. 

This  was  a  just  and  liberal  decision  of  the  Supreme  Court ;  and 
it  was  observed,  in  the  opinion  which  was  pronounced,  that  it  was 
not  lightly  to  be  presumed,  that  Congress,  in  this  class  of  patent 
cases,  placed  peculiarly  within  their  patronage  and  protection,  in- 
volving some  of  the  dearest  and  most  valuable  rights  which  society 
acknowledges,  and  the  constitution  itself  meant  to  favor,  would 
institute  a  new  and  summary  process,  which  should  finally  a^udge 
upon  those  rights  without  a  trial  by  jury,  without  a  right  of  appeal, 
and  without  any  of  those  guards-  with  which,  in  equity  suits,  it 
has  fenced  round  the  general  administration  of  justice.  The  Su- 
preme Court  then  went  into  an  analytical  examination  of  the  10th 
section  of  the  act  of  1793,  on  which  the  claim  of  summary  juris- 
diction rested,  and  vindicated  the  construction  which  they  assumed, 
in  opposition  to  that  taken  by  the  District  Court. 

The  jurisdiction  of  the  judges  of  tlie  district  courts,  in  cases  of 
bankruptcy,  has  presented  for  consideration  some  important  ques- 
tions on  the  point  of  jurisdiction.  We  have  no  bankrupt  system 
in  existence  under  the  government  of  the  United  States  ;  but 
there  may  be  some  lingering  traces  of  business  yet  arising  and 
undetermined,  under  the  Bankrupt  Act  of  the  year  1800,  and 


(c)  9  Wheaton,  603. 
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many  questions  may  be  expected  to  arise  under  the  Bankrupt  Act 
of  1841,  which  has  been  recently  repealed,  (a)  In  the  case  of 
Chntfart  Sand8,{b)  in  the  District  Court  of  New  York,  it  was 
observed,  that  in  England,  the  sole  power  of  directing  the  execu- 
tion, and  controlling  the  administration  of  the  bankrupt 
system,  in  all  its  departments,  *  and  in  every  stage  of  the  *  383 
proceeding,  resided  in  the  lord-^^hancellor. 

This  jurisdiction  of  the  English  chancellor  is  not  in  the  Court 
of  Chancery,  but  in  the  individual  who  holds  the  great  seal ;  and 
it  is  exercised  summarily  upon  petition,  and  his  judgment  upon 
the  petition  is  without  appeal,  unless  the  chancellor,  in  his  discre- 
tion, allows  a  bill  to  be  filed,  in  order  to  found  an  appeal  thereon. 
The  judge  then  proceeded  to  examine  the  several  provisions  of  the 
Bankrupt  Act  of  the  United  States  of  1800,  in  order  to  show,  that 
upon  the  principles  of  construction  adopted  in  England,  the  dis- 
trict judge  had  the  same  jurisdiction  in  cases  of  bankruptcy  as  is 
exercised  by  the  lord-chancellor.  The  same  course  of  reasoning 
which  sustains  the  jurisdiction  of  the  one  would  confer  that  of 
the  other.  He  insisted  that  the  jurisdiction  was  given,  not  to  the 
District  Court,  but  to  the  individual  who  happened  to  hold  the 
office  of  district  judge,  and  that,  consequently,  all  his  decisions  in 
bankruptcy  were  without  appeal,  for  appeals  lie  only  from  the  ap- 
peals of  tlie  District  Court.  But  that  extraordinary  doctrine  has 
since  been  overruled ;  and  it  has  been  held,  (a)  that  the  circuit 
courts  of  the  United  States  had  jurisdiction  of  matters  arising 
under  the  bankrupt  law,  and  the  district  courts  had  not  exclusive 
jurisdiction  over  the  entire  execution  of  such  laws.  They  could 
not  remove  the  assignees,  nor  compel  them  to  account.  An  appeal 
lay  in  proceedings  under  the  Bankrupt  Act  from  the  district  to  the 
circuit  courts,  and  the  state  courts  had  a  concurrent  jurisdiction 
in  matters  of  accoimt  between  the  bankrupt  and  his  creditors,  and 
which  has  been  freely  and  extensively  exercised.  (6) 

(a)  See  tnjra,  vol.  li.  891. 

(6)  United  States  Law  Journal,  toI.  i.  p.  15. 

(a)  Lucas  v,  Morris,  1  Paine  C.  C.^96. 

(6)  See  the  case  of  Sands  v.  Codwise,  4  Johns.  In  the  case  Ex  parte  Christyi  3 
How.  TJ.  S.  292,  it  was  held  that  the  Supreme  Court  had  no  revising^  power  over  the  de- 
crees of  the  District  Conrt  sitting  in  banknqjUy,  nnder  the  act  of  1S41 ;  hnt  it  had  over 
proceedings  as  a  court  of  admimltj  and  maritime  jurisdiction.  The  District  Court, 
when  sitting  in  bankruptcy,  has  plenary  power  oyer  liens  and  mortgages  on  the  bank- 
rupt's property,  and  summarily  to  decide  on  their  yaliditj  and  extent,  and  may  oper- 

85  • 
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Territorieabe-  (^0  ^  ^  temixyriol  eouH  of  the  United  States. 
loDsiog  to  th»  With  respect  to  the  yast  territories  belonging  to  the 
United  statei.  Uj^j^^^  Statcs,  GongTesB  have  assumed  to  exercise  over 
*  884  *  them  supreme  powers  of  sovereigntj.  Exclusiye  and  un* 
limited  power  of  legislation  is  given  to  Congress  by  the 
constitution,  and  sanctioned  by  judicial  decisions,  (a)  Congress 
was,  by  the  constitution,  (6)  clothed  with  authority  "  to  exercise 
exclusive  legislation  in  all  cases  whatsoever,  over  such  district 
(not  exceeding  ten  miles  square)  as  might,  by  cession  of  par- 
ticular states  and  the  acceptance  of  Congress,  become  the  seat  of 
government  of  the  United  States."  The  District  of  Columbia  was 
created  for  that  purpose,  under  cessions  firom  the  states  of  Mary- 
land and  Virginia.  The  territorial  jurisdiction  of  that  district, 
known  as  the  District  of  Columbia,  and  which  embraces  the  cily 
of  Washington,  and  throws  its  municipal  protection  over  all  the 
officers  and  agents  of  the  government  of  the  United  States,  is  ex- 
tremely important,  (e)     The  general  sovereignty  existing  in  the 


ate  upon  the  parties  in  the  Btate  oonrfes  by  injunction,  and  in  that  way  control  the  pro- 
ceedings in  the  state^oonrts.  S.  C.  But  in  the  case  of  Peck  p.  Jenness,  Sup.  Conn 
of  New  Hampshire,  Julj,  1845,  it  was  adjudged  that  the  Bankrupt  Act  of  1841  neither 
Umited  nor  enlaiged  the  jurisdiction  of  the  state  courts,  and  that  creditors  of  a  bank- 
rupt may  pursue  their  remedies  in  the  state  courts,  notwithstanding  fhdr  claims  are 
debts  capable  of  being  asserted  under  the  bankruptcy,  and  that  mortgages  and  liens 
saved  by  the  Bankrupt  Act  may  be  enforced  in  the  state  courts,  and  that  the  district 
courts  cannot  interfere  with  or  control  the  exercise  of  it.  See  n^>ni,  247,  and  tii/m, 
411.  On  the  other  hand,  in  Jjewis  v,  Fisk,  6  Bob.  (Louis.)  159,  it  was  held  that  a  de- 
cree of  bankruptcy,  under  the  act  of  1841,  devested  all  jurisdiction  in  the  state  courts, 
and  they  had  no  authority  to  decide  questions  involving  the  adjustment  of  privileges 
and  lions-  among  the  creditors  of  the  bankrupt,  or  the  distribution  of  the  funds  of  the 
estate.  All  the  estate  of  the  bankrupt  is,  by  the  decree  of  bankruptcy,  ipaofado  vested 
in  the  assignee. 

(a)  Const  art  4,  sec  3 ;  American  Ins.  Co.  v.  Canter,  1  Peters  U.  S.  511.  See, 
also,  mpraf  p.  258. 

(6)  Art  1,  sec.  8. 

(c)  The  powers  of  the  Judiciary  of  the  Distria  of  Columbia  were  ably  discussed 
and  declared  by  Ch.  J.  Cranch,  in  the  Circuit  Court  of  that  district,  on  the  6th  of 
June,  1837,  in  the  case  of  The  United  States,  ex,  rdai,  Stokes,  Stockton,  and  Moore 
V,  Amos  Kendall,  Postmaster-General  of  the  United  States,  5  Cranch  C.  C.  171. 
It  was  decided,  that  the  court  had  authority  to4ssu'e  a  mandamiu  to  compel  the  defend- 
ant to  credit  the  relators  with  the  amount  of  an  award  made  by  the  Solicitor  of  the 
Treasury  in  their  favor,  under  an  act  of  Congress  of  July  2d,  1836.  The  defendant 
had  refused  to  appear  under  a  citation  in  that  cause,  and  claimed  exemption  ftx>m  all 
personal  responsibility,  as  one  of  the  heads  of  the  departments,  to  the  jurisdiction  of 
the  Court  The  Chief  Justice  held  that  the  Circuit  Court  of  the  district  had  all  the 
jurisdiction  that  any  Circuit  Court  of  the  United  States  could  have,  under  the  acts 
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govenunent  of  die  United  States  oyer  its  territories  is  founded  on 
the  constitution,  which  declared  (d)  that  Congress  ^^  should  have 
power  to  dispose  of  and  make  all  lieedful  rules  and  regulations 
respecting  the  territories,  or  other  property  belonging  to  the  United 
States."  (e)    In  the  territories  northwest  of  the  river  Ohio,  and  as 

of  Congress  of  13th  Febmaxy,  1801,  sec.  11,  and  of  the  27th  Febmaiy,  1801,  c.  16, 
sec.  5,  and  it  had  more,  —  it  was  inferior  only  to  the  Supreme  Court  It  had  power 
to  call  before  it  any  person  found  in  the  district,  from  the  highest  to  the  lowest  No 
officer  of  gOTemment  in  the  district  was  too  high  to  be  reached  by  the  process  of  the 
court  The  defendant  in  the  case  could  not  shelter  himself  nnder  the  aathorily  or 
command  of  the  President  There  is  no  law  establishing  a  relation  between  the 
Postmaster-General  and  the  President,  or  any  authority  in  the  latter  to  prescribe  his 
duties,  or  control  him  in  the  exercise  of  his  official  functions.  The  Postmaster,  in 
the  exercise  of  his  official  duties,  is  as  independent  of  the  President  as  the  President 
is  of  him.  If  the  President  has  any  power  to  control  him,  it  is  only  through  the  fear 
of  removal ;  and  no  act  done  under  such  a  control  would  be  justified.  This  decision 
was  affirmed  on  appeal  to  the  Supreme  Court  of  the  United  States,  in  January  term, 
1838.    Kendall  v.  The  United  States,  12  Peters  U.  S.  524. 

{d)  Art  4,  sec.  3. 

(e)  It  was  held,  in  the  case  of  The  Canal  Company  v.  Railroad  Company,  4  Gill 
&  Johns.  1,  by  the  Court  of  Appeals  in  Maryland,  that  Congress  acted  in  the 
government  of  the  District  of  Columbia  and  other  districts,  not  as  a  local  legislature, 
but  as  the  legislature  of  the  Union ;  and  in  the  case  of  The  State  o.  Orieans  N.  Com- 
pany, 11  Martin's  Bep.  88,  309,  it  was  held,  that  the  legislature  of  the  Orleans  ter- 
ritory could  grant  a  charter  binding  on  the  future  State  of  Louisiana.  So,  in  the 
case  of  Williams  r.  The  Bank  of  Michigan,  7  Wendell,  639,  the  New  York  Court 
of  Enors  adjudged,  that  the  power  to  incorporate  a  bank  was  within  the  scope  of  the 
general  powers  of  territorial  legislation,  conferred  upon  the  Michigan  territory  by  the 
act  of  Congress,  of  January  11th,  1805.  The  government  of  the  United  States, 
which  can  lawfully  acquire  territory  by  conquest  or  treaty,  must,  as  an  inevitable  con- 
sequence, possess  the  power  to  govern  it.  The  territories  must  be  nnder  the  dominion 
and  jurisdiction  of  the  Union,  or  be  without  any  government;  for  the  territories  do 
not,  when  acquired,  become  entitled  to  self-government,  and  they  are  not  subject  to 
the  jurisdiction  of  any  state.  They  fall  imder  the  power  given  to  Congress  by  the 
constitution.  This  was  the  doctrine  and  decision  of  the  Supreme  Court  in  the  case 
of  The  American  Ins.  Company  v.  Canter,  1  Peters  U.  S.  511 ;  and  see,  also,  3  Story's 
Com.  193-198,  536,  n.  1.  In  a  case  submitted  to  the  Supreme  Judicial  Court  of 
Massachusetts,  in  1841,  (1  Metcalf,  580,)  it  was  held,  that  in  places  ceded  to  the 
United  States  for  navy  yards,  arsenals,  &c.,  and  where  there  is  no  other  reserva- 
tion of  jurisdiction  to  the  state  than  that  of  a  right  to  serve  civil  and  criminal  pro- 
cess on  such  lands,  the  persons  residing  there  were  not  entitled  to  the  benefit  of 
the  common  schools  of  the  town,  nor  liable  to  any  tax  assessments,  nor  acquired 
any  town  setUement  by  a  residence  fherein,  nor  any  elective  franchise,  as  inhabitants 
of  the  town.i 

1  In  respect  to  the  district  containing  the  site  of  the  national  government,  the  grant 
of  power  to  Congress  is  **  to  exercise  exclusive  legislation  in  all  cases."  In  respect  to 
the  territories  the  grant  is  "  to  make  all  needful  rules  and  regulations  concerning  the 
territory  and  other  property  belonging  to  the  United  States."    The  nature  of,  and  the 
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separate  territories  were  successively  formed,  Congress  adopted 
and  applied  the  principles  of  the  ordinance  of  the  confederation 
Congress  of  the  date  of  the  18th  of  July,  1787.  That  ordinance 
was  firamed  upon  sound  and  enlightened  maxims  of  civil  jurispru- 
dence. The  organized  territories  belonging  to  the  United  States, 
and  governed  under  the  superintendence  of  Congress,  at  present 
consists  of  the  territory  of  Columbia.  The  territories  of  Michigan 
and  Arkansas  were  admitted  into  the  Union  as  states,  and  upon 
an  equality  with  the  other  states,  by  acts  of  Congress  of  Jime  15th, 
1836,  and  January  26th,  1837 ;  and  the  territories  of  Iowa  and 
Florida  were  admitted  into  the  Union  as  states,  and  upon  an 
equality  with  the  other  states,  by  acts  of  Congress  of  March  8d, 
1845,  c.  48,  and  of  December  28th,  1846,  c.  1 ;  and  the  territory 
of  Wisconsin  was  admitted  into  the  Union,  on  like  equality,  by 
acts  of  Congress  of  August  6ih,  1846,  c.  89,  and  March  3d,  1847, 
c.  53 ;  and  the  republic  of  Texas,  by  a  joint  resolution  of  Congress 

of  March  1st,  1845,  and  of  December  29th,  1845. 
*  885  *  It  would  seem,  from  these  various  congressional  regula- 
tions of  the  territories  belonging  to  the  United  States,  that 
Congress  have  supreme  power  in  the  government  of  them,  depend- 
ing on  the  exercise  of  their  sound  discretion.  That  discretion  has 
hitherto  been  exercised  in  wisdom  and  good  faith,  and  with  an 
anxious  regard  for  the  security  of  the  rights  and  privileges  of  the 
inhabitants,  as  defined  and  declared  in  the  ordinance  of  July, 
1787,  and  in  the  constitution  of  the  United  States.  "  All  admit," 
said  Chief  Justice  Marshall,  (a)  ^*  the  constitutionality  of  a  territo- 
rial government."    But  neither  the  District  of  Columbia,  nor  a 

(a)  4  Wheaton,  422. 

limitations  upon,  the  eoTereig^ntj  of  the  Union  oyer  the  territories  and  the  people 
thereof  have  become  the  subjects  of  angry  and  dangerous  political  discussion.  In  the 
celebrated  case  of  Dred  Scott,  19  How.  IT.  S.  393,  a  minority  of  the  Judges  of  the  Su- 
preme Court  were  of  opinion  that  the  lastrmentioned  clause  of  the  constitution  ap- 
plies onlj  to  territory  within  the  original  states  at  the  time  the  constitution  was 
adopted,  and  that  it  did  not  apply  to  future  territory  acquired  by  treaty  or  conquest 
fi:om  foreign  nations.  They  were  also  of  opinion  that  the  power  of  Congress  over  such 
fiiture  territorial  acquisitions  was  not  unlimite<l(  that  the  citizens  of  the  states  migrat- 
ing to  a  territory  were  not  to  be  regarded  as  colonists  subject  to  absolute  power  in 
Congress,  but  as  citizens  of  the  United  States,  with  all  the  rights  of  citizenship  guaran- 
teed by  the  constitution,  and  that  no  legislation  was  constitutional  which  attempted  to 
deprive  a  citizen  of  his  property  on  his  becoming  a  resident  of  a  territory.  The  question 
arose  under  an  act  of  Congress  prohibiting  slavery  in  the  territoiy  of  Upper  Louisiana, 
acquired  from  Franoe, 
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territory,  is  a  9taUy  within  the  meaning  of  the  constitution,  or  en- 
titled to  daim  the  privileges  secured  to  the  members  of  the  Union. 
This  has  been  so  adjudged  by  the  Supreme  Court.  (&)  Nor  will  a 
writ  of  error  or  appeal  lie  from  a  territorial  court  to  the  Supreme 
Court,  unless  there  be  a  special  statute  proTision  for  the  pur- 
pose. (6)  If,  therefore,  the  gOTemment  of  the  United  States 
should  carry  into  execution  the  project  of  colonizing  the  great 
valley  of  the  Columbia  or  Oregon  River,  to  the  west  of  the 
Bocky  Mountains,  it  would  afiford  a  *  subject  of  grave  con-  *  886 
sideration,  what  would  be  the  future  civil  and  political  des- 
tiny of  that  country.  It  would  be  a  long  time  before  it  would  be 
populous  enou^  to  be  created  into  one  or  more  independent 
states ;  and  in  the  mean  time,  upon  the  doctrine  taught  by  the 
acts  of  Congress,  and  even  by  the  judicial  decisions  of  the  Supreme 
Court,  the  colonists  would  be  in  a  state  of  the  most  complete  sub- 
ordination, and  as  dependent  upon  the  will  of  Congress  as  the 
people  of  this  country  would  have  been  upon  flie  king  and  parlia- 
ment of  Great  Britain,  if  they  could  have  sustained  their  claim  to 
bind  us  in  all  cases  whatsoever.  Such  a  state  of  absolute  sov- 
ereignty on  the  one  hand,  and  of  absolute  dependence  on  the  other, 
is  not  congenial  with  the  free  and  independent  spirit  of  our  native 
institutions ;  and  the  establishment  of  distant  territorial  govern- 
ments, ruled  according  to  will  and  pleasure,  would  have  a  very 
natural  tendency,  as  all  proconsular  governments  have  had,  to 
abuse  and  oppression,  (d) 

(h)  Hepburn  v.  Ellzej,  %  Cranch,  445 ;  Corporation  of  New  Orleam  v»  Winter,  1 
VTheaton,  91. 

(c)  Clarke  v.  Bazadon^  1  Cranch,  S12 ;  United  States  o.  More,  8  "GM.  159. 

{d)  Cicero  in  his  Oration  for  the  Manilian  Law,  c.  14,  describes,  in  glowing  colors, 
the  oppressions  and  abuses  committed  hj  Roman  magistrates,  exercising  civil  and 
military  power  in  the  distant  proTincen. 
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LECTURE  XVIII. 

OF  THE  CONCUBSENT  JUBISDICTEON  OF  THB  STATE  OOVEBNMENIS. 

The  question,  how  for  the  state  govemments  have  concurrent 
powers,  either  legislative  or  judicial,  over  case^  within  the  jurisdic- 
tion of  the  government  of  the  United  States,  has  been  much  dis- 
cussed. It  will  be  my  endeavor,  in  the  course. of  the  present 
lecture,  to  ascertain  the  just  doctrine  and  settled  distinctions  appli- 
cable to  this  great  and  important  constitutional  subject. 

coDcamnt      (1.)  As  to  tiie  coTicurrent  powers  of  legislation  in  the 


It  was  observed  in  The  Federalist,  (a)  that  the  state 
govemments  would  clearly  retain  all  those  rights  of  sovereignty 
which  they  had  before  the  adoption  of  the  constitution  of  the  Unit- 
ed States,  and  which  were  not  by  that  constitution  exclusively 
delegated  to  the  Union.  The  alienation  of  state  power  or  sover- 
eignty would  only  exist  in  three  cases :  Where  the  constitution  in 
express  terms  granted  an  exclusive  authority  to  the  Union ;  where 
it  granted  in  one  instance  an  authority  to  the  Union,  and  in  another 
prohibited  the  states  from  exercising  the  like,  authority ;  and 
where  it  granted  an  authority  to  the  Union,  to  which  a  similar  au- 
thority in  the  states  would  be  absolutely  and  totally  contradictory 
and  repugnant. 
In  the  judicial  construction  given  from  time  to  time  to  the 
constitution,  there  is  no  very  essentiaT  variation  from  the 
*888  *  contemporary  exposition  which  was  here  laid  down  by 
the  high  authority  of  The  Federalist.  Judge  Chase,  in  the 
case  of  Colder  v.  BvUy  (a)  declared  that  the  state  legislatures  re- 
tained all  the  powers  of  legislation  which  were  not  expressly  taken 
away  by  the  constitution  of  the  United  States ;  and  he  held,  that 
no  constructive  powers  could  be  exercised  by  the  federal  govern- 
ment. Subsequent  judges  have  not  expressed  themselves  quite  so 
strongly  in  favor  of  state  rights,  and  in  restriction  of  the  powers 
of  the  national  government.    In  Sturges  v.  Crowninshiddj  {b)  the 

(a)  No.  32.  (a)  8  Dallas,  386.  (h)  4  Wheaton,  193 
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Chief  Justice  of  the  United  States  observed,  that  the  powers  of  the 
states  remained,  after  the  adoption  of  the  constitution,  what  they 
were  before,  except  so  far  as  they  had  been  abridged  by  that  instru- 
ment.  The  mere  grant  of  a  power  by  Congress  did  not  imply  a 
prohibition  on  the  states  to  exercise  the  same  power.  Thus,  Con- 
gress are  authorized  to  establish  uniform  laws  on  the  subject  of 
bankruptcy,  but  the  states  may  pass  bankrupt  laws,  provided  there 
be  no  acts  of  Congress  in  force  establishing  a  uniform  law  on  that 
subject,  (e)  The  states  may  legislate  in  the  absence  of  congres- 
sional regulations.  It  is  not  the  mere  existence  of  the  power,  but 
its  exercise,  which  is  incompatible  with  the  exercise  of  the  same 
power  by  the  states.  It  is  not  the  right  to  establish  these  uniform 
laws,  but  their  actual  establishment,  which  is  inconsistent  with  the 
partial  acts  of  the  states.  But  the  concurrent  power  of  legislation 
in  the  states  did  not  extend  to  every  case  in  which  the  exercise  of 
it  by  the  states  had  not  been  expressly  prohibited.  The  correct 
principle  was,  that  whenever  the  terms  in  which  the  power 
was  granted  to  Congress,  or  the  nature  of  the  •  power,  re-  *  889 
quired  that  it  should  be  exercised  exclusively  by  Congress, 
the  subject  was  as  completely  taken  from  the  state  legislatures,  as 
if  they  had  been  expressly  forbidden  to  act  on  it.  In  JBbiutan  v. 
Moore,  {a)  the  same  principles  were  laid  down  by  Judge  Washing- 
ton, in  delivering  the  opinion  of  the  court.  He  observed,  that  the 
power  of  the  state  governments  to  legislate  on  the  subject  of  the 
state  militia,  having  existed  prior  to  the  formation  of  the  constitu- 
tion, and  not  being  prohibited  by  that  instrument,  it  remained  with 
the  states,  subordinate,  nevertheless,  to  the  paramount  power  of  the 
general  government,  operating  upon  the  same  subject.  If  Congress, 
for  instance,  did  not  exercise  the  power  of  providing  for  organiz- 
ing, arming,  and  disciplininjg  the  militia,  it  was  competent  for  the 
states  to  do  it ;  but  as  Congress  had  exercised  its  constitutional 
powers  upon  the  subject  of  the  militia  as  fully  as  was  thought 
proper,  the  power  of  legislation  over  that  subject  by  the  states  was 
excluded,  except  so  fio*  as  it  had  been  permitted  by  Congress.  The 
doctrine  of  the  court  was,  that  when  Congress  exercised  their 
powers  upon  any  given  subject,  the  states  could  not  enter  upon 

(c)  In  Golden  v»  Prince,  8  Wash.  C.  C.  313,  Jndge  Washington  had  previously 
held,  in  the  Circuit  Court  of  the  United  States  for  Fennsjlvania,  that  Congress  had 
the  ezdnsiye  power  to  pass  bankrupt  laws ;  but  this  opinion  was  subsequently  cor- 
rected, and  qualified  according  to  the  doctrine  in  the  text 

(a)  5  VHieaton,  1. 
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the  same  ground,  and  provide  for  the  same  ohjects.  The  will  of 
Congress  may  be  discovered  as  well  by  what  they  have  not  de- 
clared, as  by  what  they  have  expressed.  Two  distinct  wills  cannot 
at  the  same  time  be  exercised,  in  relation  to  the  same  subject,  ef- 
fectually, and  at  the  same  time  be  compatible  with  each  other.  If 
they  correspond  in  every  respect,  then  the  latter  is  idle  and  inop- 
erative. If  they  differ,  they  must,  in  the  nature  of  things,  oppose 
each  other  so  far  as  they  do  differ.  It  was,  therefore,  not  a  true 
and  constitutional  doctrine,  that  in  cases  where  the  state  govern- 
ments have  a  concurrent  power  of  legislation  with  the  national 
government,  they  may  legislate  upon  any  subject  on  which  Con- 
gress have  acted,  provided  the  two  laws  are  not  in  their  operation 

contradictory  and  repugnant  to  each  other. 
*  890       *  Judge  Story,  in  the  opinion  which  he  gave  in  this  case, 

spoke  to  the  same  effect,  and  defined  with  precision  the 
boundary  line  between  the  concurrent  and  residuary  powers  of 
the  states,  and  the  exclusive  powers  of  the  Union.  A  mere  grant 
of  power  in  afl&rmative  terms  to  Congress  did  not  j^^r  $e  transfer 
an  exclusive  sovereignty  on  such  subjects.  The  powers  granted 
to  Congress  were  never  exclusive  of  similar  powers  existing  in  the 
states,  unless  where  the  constitution  has  expressly  in  terms  given 
an  exclusive  power  to  Congress,  or  the  exercise  of  a  like  power 
was  prohibited  to  the  states,  or  there  was  a  direct  repugnancy  or 
incompatibility  in  the  exercise  of  it  by  the  states.  This  is  the 
same  description  of  the  nature  of  the  powers  as  that  given  by  The 
Federalist.  An  example  of  the  first  class  is  to  be  found  in  the  ex- 
clusive legislation  delegated  to  Congress  over  places  purchased  for 
forts,  arsenals,  &c. ;  and  of  the  second  class,  in  the  prohibition  of 
a  state  to  coin  money  ,^  or  emit  bills  of  credit ;  and  of  the  third 
class,  in  the  power  to  establish  a  uniform  rule  of  naturalization, 
and  in  the  delegation  of  admiralty  and  maritime  jurisdiction.  In 
all  other  cases,  the  states  retain  concurrent  authority  with  Con- 
gress, except  where  the  laws  of  the  stiates  and  of  the  Union  are  in 
direct  and  manifest  collision  on  the  same  subject,  and  then  those 
of  the  Union,  being  the  supreme  law  of  the  land,  are  of  paramoimt 
authority,  and  the  state  laws,  so  far,  and  so  far  only  as  such  in- 
compatibility exists,  must  necessarily  yield. 

^  It  has  been  decided,  that  a  law,  passed  bj  a  state,  for  punishing  the  ofience  of  cir- 
culating counterfeit  coin  of  the  United  States,  is  within  state  authority  and  valid.  The 
two  offences  of  counterfeiting  the  coin,  and  passing  covnterfeit  numeg,  were  considered  to 
be  essentially  different.    Fox  v.  The  St»te  of  Ohio,  5  How.  U.  S.  410. 


LECT.  XVm.]  THE  UNITED  STATES.  421 

In  the  application  of  these  general  principles  to  the  case  before 
the  court,  it  was  observed,  that  the  power  given  to  Congress  to 
provide  for  organizing,  arming,  and  disciplining  the  militia,  was 
not  exclusive.  It  was  merely  an  affirmative  power,  and,  being  not 
incompatible  with  the  existence  of  a  like  power  in  flie  states,  it 
might  well  leave  a  concurrent  power  in  the  latter.  But  when 
once  Congress  has  acted  on  the  subject,  and  carried  this  power 
into  effect,  its  laws  for  the  organization,  arming,  and  disciplining 
the  militia  were  supreme,  and  all  interfering  regulations  of  the 
states  suspended.  A  state  may  organize,  arm,  and  disci- 
pline *  its  own  militia,  in  the  absence  of,  or  subordinate  *  891 
to,  the  regulations  of  Congress.  This  power  originally  ex- 
isted in  the  states,  and  the  grant  of  it  to  Congress  was  not  ne- 
cessarily exclusive,  unless  a  concurrent  power  in  the  states  would 
be  repugnant  to  the  grant,  and  there  was  no  such  repugnancy  in 
the  nature  of  the  power.  But  the  question  was,  whether  a  state 
legislature  had  any  concurrent  power  remaining  after  Congress 
had  provided,  in- its  discretion,  for  the  case.  The  condusion  was, 
that  when  once  the  legislature  of  the  Union  has  exercised  its  pow- 
ers on  a  given  suligect,  the  state  power  over  that  same  subject, 
which  had  before  been  concurrent,  was,  by  that  exercise,  prohib- 
ited ;  and  this  was  the  opinion  of  the  court. 

These  expositions  of  the  paramount  powers  of  the  general  gov- 
ernment are  to  be  received  as  correct  and  conclusive,  for  they 
proceed  from  the  highest  authority,  and  are  exceedingly  clear  and 
logical  in  their  deductions.  The  same  doctrines  had  been  previ- 
ously declared  in  the  Court  of  Errors  of  New  York,  in  the  steam- 
boat case  of  Livinffston  v.  Van  Ingen.  (a)  ^^  Our  safe  rule  of  con- 
struction and  action,"  as  it  was  there  observed,  (i)  ^^  was  this,  that 
if  any  given  power  was  originally  vested  in  this  state,  if  it  had 
not  been  exclusively  ceded  to  Congress,  or  if  the  exercise  of  it  had 
not  been  prohibited  to  the  states,  we  might  then  go  on  in  the  exer- 
cise of  the  power  imtil  it  came  practically  in  collision  with  the 
exercise  of  some  congressional  power.  When  that  happened  to 
be  the  case,  the  state  authority  would  so  far  be  controlled,  but 
it  would  still  be  good  in  those  respects  in  which  it  did  not  con- 
travene the  provision  of  the  paramount  law."  A  similar  expo- 
sition of  the  concurrent  jurisdiction  of  the  states  was  given  by 


(a)  9  JohnB.  507.  (6)  9  Johns.  576. 
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the  Supreme  Court  of  Pennsylvania,  in  Moore  t.  Him8ion;{e)  and 
by  the   Chief  Justice  of  Massachusetts,  in  EUmokaTd  v.  Rob^ 
8ell{d)^ 
When  the  constitution  of  the  United  States  was  under  the 

consideration  of  the  state  conventions,  there  was  much 
*  892    *  concern  expressed  on  the  subject  of  the  general  power 

of  taxation  over  all  objects  of  taxation,  vested  in  the  na- 
tional government ;  and  it  was  supposed  that  it  would  be  in  the 
power  of  Congress,  in  its  discretion,  to  destroy  in  effect  the  con 
current  power  of  taxation  remaining  in  the  states,  and  to  deprive 
them  of  the  means  of  supplying  their  own  wants.  All  the  re- 
sources of  taxation  might,  by  degrees,  become  the  subjects  of  fed- 
eral monopoly.  The  states  must  support  themselves,  by  direct 
taxes,  duties,  and  excises,  and  Congress  may  lay  the  same  burden, 
at  the  same  time,  on  the  same  subject.  Suppose  the  national  tax 
should  be  as  great  as  the  article,  whether  it  be  land,  or  distilled 
spirits,  or  pleasure-carriages,  for  instance,  will  conveniently  and 
prosperously  bear,  and  the  state  should  be  obliged  to  lay  a  further 
tax  for  its  own  necessities ;  the  doctrine,  as  I  understand  it,  is, 
that  the  claim  of  the  United  States  would  be  preferred,  and  must 
be  first  satisfied,  because  the  laws  of  the  United  States,  made  in 
pursuance  of  the  constitution,  are  the  supreme  law  of  the  land. 
The  author  of  The  Federalist  (a)  admits  that  a  state  might  lay  a 
tax  on  a  particular  article,  equal  to  what  it  would  well  bear,  but 
the  United  States  would  still  have  a  right  to  lay  a  further  tax  on 
the  same  article  ;  and  that  aU  collisions,  in  a  struggle  between  the 
two  governments  for  revenue,  must  and  would  be  avoided  by  a 
sense  of  mutual  forbearance.  He  nowhere,  however,  meets  and 
removes  the  difficulty,  in  the  case  of  a  want  of  this  mutual  for- 
bearance,  where  there  is  a  concurrent  tax  laid  on  the  same  subject, 
which  will  not  bear  both  taxes.  He  says  only,  that  the  United 
States  would  have  no  right  to  abolish  the  state  tax.  This  is  not 
contended ;  but  would  not  the  United  States  have  a  right  to  de- 

(c)  3  Serg.  &  Rawle,  179.  (d)  18  Mass.  16. 

(a)  No.  32.    See,  also,  Nos.  31, 33,  34. 

^  An  act  of  a  state  imposing  tolls  for  improying  the  naiigation  of  a  riyer,  unless  it 
conflicts  with  the  powers  of  Congress  in  actual  eserdse,  is  constiCational.  And  the  es- 
tablishment hj  act  of  Congress,  of  a  port  of  delivery  on  the  river,  is  not  a  conflicting 
exercise  of  power.  Thames  Bank  v,  Lovell,  18  Conn.  500 ;  The  United  States  v.  The 
New  Bedford  Bridge,  1  Wood.  &  Minot,  401. 
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clare  that  their  taxes  were  liens  firom  the  time  they  were  imposed? 
and  would  thej  not,  as  of  course,  be  entitled  to  be  first  paid?  and 
must  not  the  state  collector,  in  all  cases,  stand  by  and  wait 
until  the  national  *  tax  is  collected,  before  he  proceeds  to  *  893 
collect  his  state  tax  out  of  the  exhausted  subject?  Upon 
the  doctrine  of  the  federal  courts,  and  upon  the  doctrine  of  The 
Federalist  himself,  this  must  be  the  case ;  and  though  the  state 
legislatures  have  a  concurrent  jurisdiction  in  the  case  of  taxation, 
except  as  to  imposts,  yet,  in  effect,  though  not  in  terms,  this  con- 
current power  becomes  a  subordinate  and  dependent  power.  In 
every  other  case  of  legislation,  the  concurrent  power  in  the  state 
would  seem  to  be  a  power  entirely  dependent,  and  subject  to  be 
taken  away  absolutely,  whenever  Congress  shall  choose  to  exercise 
their  powers  of  legislation  over  the  same  subject.  I  do  not  mean 
to  be  imderstood  to  question  the  validity,  or  to  excite  alarm  at  tlie 
existence  of  this  doctrine.  The  national  government  ought  to  be 
supreme  within  its  constitutional  limits,  for  it  is  intrusted  with  the 
paramount  interests  and  general  welfare  of  the  whole  nation.  Our 
great  and  effective  security  consists  in  the  fact,  that  the  constitu- 
ents of  the  general  and  of  the  state  governments  are  one  and  the 
same  people  ;  and  the  powers  of  the  national  government  must  al- 
ways be  exercised  with  a  due  regard  to  the  interest  and  prosperity 
of  every  member  of  the  Union ;  for  on  the  concurrence  and  good 
will  of  the  parts,  the  stability  of  the  whole  depends.  My  object  is 
to  discover  what  this  concurrent  power  of  legislation  amounts  to, 
and  what  is  its  value,  and  on  what  constitutional  foundation  it  is 
supported. 

It  was  observed  by  Mr.  Hamilton,  in  the  convention  of  New 
York,  in  1788,  (a)  that  if  the  United  States,  and  the  state,  should 
each  lay  a  tax  on  a  specific  article,  and  the  individual  should  be 
unable  to  pay  both,  the  party  who  first  levied  would  hold  the 
property.  But  this  position  must  be  received  with  some 
qualification.  The  United  States  have  *  declared  by  law,  *  394 
that  they  were  entitled,  in  respect  to  their  debts,  to  priority 
of  payment ;  and  when  it  was  said  that  this  claim  would  interfere 
with  the  rights  of  the  state  sovereignties,  and  would  defeat  the 
measures  they  had  a  right  to  adopt,  to  secure  themselves  against 
delinquencies,  the  answer  given  in  FUher  v.  Blight  (a)  is,  that  ^^the 

(a)  Debates  in  the  New  York  Conventioii,  printed  hj  Francis  Childs,  p.  113. 
\a)  2  Ca  nch,  397. 
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mischief  suggested,  so  far  as  it  can  really  happen,  was  the  neces- 
sary consequence  of  the  supremacy  of  the  laws  of  the  United 
States,  on  all  subjects  to  which  the  legislatiye  power  of  Congress 
extends."  It  would  seem,  therefore,  that  the  concurrent  power 
of  the  legislation  in  the  states  is  not  an  independent,  but  a  sub- 
ordinate and  dependent  power,  liable,  in  many  cases,  to  be  Ex- 
tinguished, and  in  all  cases  to  be  postponed,  to  the  paramount  or 
supreme  law  of  the  Union,  whenever  the  federal  and  the  state 
regulatioDB  interfere  with  each  other,  (i) 

(6)  Mr.  Hamilton,  as  Secretary  of  the  Treasiir7,  in  his  Report  in  January,  1790,  on 
"  a  provision  for  the  support  of  the  public  credit  of  the  United  States,"  recommended 
the  assumption  of  the  state  debts,  on  the  ground,  among  others,  that  if  the  states  were 
left  with  the  duty  and  burden  of  providing  for  tbid  payment  of  the  state  debts  oontraeted 
during  the  Revolutionary  War,  (and  which  were  then  estimated  at  twenty-five  millions 
of  dollars,)  there  might  be  a  competition  for  resources,  producing  interfering  regula- 
tions, collision,  and  confusion.  Particular  branches  of  industry  might  be  oppressed  by 
an  accumulation  of  taxation  upon  them,  in  the  exercise,  at  the  same  time,  of  tho 
powers  of  the  Union  and  of  the  states  upon  the  same  objects,  and  by  different  modes. 
The  Secretary,  though  fully  and  deeply  impressed  with  the  embarrassment  of  the  case, 
does  not  seem  to  question  the  authority  of  each  government  to  lay  taxes  in  its  dis- 
cretion, but  assumes  the  policy  and  necessity  of  moderation  and  forbearance,  when 
there  should  hi^pen  to  be  a  pre-oocupancy  in  the  taxation  of  an  article.  It  has  b^ 
come  a  settled  point,  and  I  think  it  was  a  very  clear  one  from  the  banning,  that  in 
the  construction  of  the  power  of  Congress,  to  lay  and  collect  taxes,  duties,  imposts, 
and  excises,  it  is  not  to  be  taken  as  an  independent  grant  of  power,  without  any 
defined  limit  or  object,  but  that  it  is  a  power  to  be  considered  in  conneetion  with  the 
words  immediately  thereafter,  by  which  it  is  made  subject  to  the  qualification  or  limi> 
tadon  of  being  exercised  for  the  purpose  of  "  paying  the  debts,  and  providing  for  the 
common  defence  and  general  welfare  of  the  United  States."  The  purpose  for  which 
the  taxes  are  to  be  laid  is  not  of  itself  a  distinct,  substantial  power,  bat  a  qualifica- 
tion of  the  power  of  taxation,  by  restricting  it  to  those  great  and  specified  purposes^ 
though  the  application  of  it  to  those  purposes  does  undoubtedly  admit,  and  necessarily 
requires  the  exericise  of  a  large  and  undefined  discretion.  The  progress  of  this  ques- 
tion, and  the  very  weighty  opinions  upon  it,  are  fully  shown  and  forcibly  illustrated 
in  2  Story's  Com.  367-398;  and  see  particularly  Mr.  Monroe's  Messi^  on  the  biU 
respecting  the  Cumberland  road.  May  4th,  1822,  Ibid.  445-456.  That  Congress  pos- 
sess the  power  to  appropriate  money  raised  by  taxation  ^r  otherwise,  for  other  pur- 
poses, in  their  discretion,  than  those  pointed  out  in  the  enumerated  powers,  is  a  ques- 
tion that  has  given  rise  to  rery  able  and  acute  discussions ;  and  the  affirmative  side  of 
the  question  has  been  sustained  and  successfully  vindicated  by  the  praelice  of  the  gov- 
ernment, and  the  weighty  authority,  among  others,  of  Mr.  Hamilton  and  Mr.  Monroe, 
in  celebrated  documents  under  their  official  sanction.  See  Hamilton's  Report  on  Man- 
nfactures,  and  President  Monroe's  Message  above  referred  to.  Story's  Com.  vol.  ii. 
pp.  440-458.  This  distinguished  commentator  gives  to  the  affinnativB  side  of  the 
question  the  sanction  also  of  his  decided  opinion.^ 

1  It  has  been  decided,  in  a  case  most  elaborately  aigued,  that  a  state  has  a  right  to 
tax  a  resident  citizen  for  his  interest  in  ships,  registered  and  licensed  under  the  laws  of 
the  United  States.    Howell  v.  Stote  of  Maxyknd,  3  Gill,  14. 
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Li  Wojfman  t.  ShutJiardj  (e)  the  question  arose,  how  far  the 
judicial  process  of  the  federal  courts  could  be  controlled  by  the 
laws  of  the  several  states.  It  was  decided,  that  Congress  had 
exclusive  authority  to  regulate  proceedings  and  executions  in  the 
federal  courts,  and  that  the  states  had  no  authority  to  control  such 
pnScess ;  and,  therefore,  executions  by  fieri  /{unas^  in  the  federal 
courts,  were  not  subject  to  the  checks  created  by  the  Kentucky 
statute,  forbidding  sales  on  execution  of  land  for  less  than  three 
fourths  of  its  appraised  value.  It  was,  in  that  case,  further  ob- 
served, that  the  forms  of  execution,  and  other  process,  in  the  fed- 
eral courts,  in  suits  at  common  law,  except  modes  of  proceeding, 
were  to  be  the  same  as  xised  in  September,  1789,  in  the  supreme 
courts  of  the  states,  subject  only  to  alterations  and  additions  by 
Congress,  and  by  the  federal  courts,  but  not  to  alterations  since 
made  in  the  state  laws  and  practice.  It  was  further  observed, 
that  the  laws  of  the  several  states  were,  by  the  Judiciary 
Act  of  1789,  sec.  84,  to  be  regarded  as  *  rules  of  decision  *  895 
in  trials  at  common  law,  in  cases  where  they  apply,  unless 
the  constitution,  treaties,  or  statutes  of  the  United  States  had  oth- 
erwise provided.  This,  however,  did  not  apply  to  the  practice  of 
the  federal  courts.  As  to  that,  the  laws  of  the  states  were  no  rule 
of  decision,  and  the  direction  was  intended  only  as  a  legislative 
recognition  of  the  principles  of  universal  jurisprudence,  as  to  the 
operation  of  the  lex  hciy  in  the  trial  and  decision  of  causes.  The 
law  respecting  final  process  was  materially  altered  by  the  act  of 
Congress  of  1828,  (a)  and  that  act  adopted  into  the  national  courts 
in  each  state  respectively,  (Louisiana  excepted,)  the  existing  laws 
and  usages  of  the  several  courts,  regulating  the  effect  and  opera- 
tion of  judgments  and  executions,  and  the  proceedings  for  their 
enforcement ;  but  where  judgments  were  a  Uen  in  the  state  upon 
the  property  of  the  defendants,  and  the  defendants  were  entitled 
to  an  imparlance  thereon  of  one  term  or  more,  the  defendants  in 
the  United  States  courts,  in  such  state,  are  entitled  to  an  impar* 
lance  of  one  term.  If,  in  any  state,  there  were  no  courts  of  equity 
with  tlie  ordinary  equity  jurisdiction,  the  courts  of  the  United 
States,  in  such  states,  might  prescribe  the  mode  of  executing  their 
decrees  in  equity ;  and  the  courts  of  the  United  States  were  also 


(e)  10  Wheaton,  1 ;  U.  S.  Bank  v.  Halstead,  10  Id.  51,  8.  P. 
(a)  Act  of  Congress  of  May  19th,  1SS8,  c.  6S,  sec.  2,  8. 

36* 
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invested  with  power  to  alter,  in  their  discretion,  the  final  prooess 
in  their  courts,  and  to  conform  the  same  to  legislatiye  changes 
made  for  the  state  courts. 
Goncurreot      (2.)  As  to  the  eonourrent  jMwer  of  the  states  in  matters 

In  the  82d  number  of  The  Federalist,  it  is  laid  doVn 


as  a  rule,  that  the  state  courts  retained  all  pre-existing  authorities, 
or  the  jurisdiction  they  had  before  the  adoption  of  the  constitution, 
except  where  it  was  taken. away,  either  by  an  exclusive  authority 
granted  in  express  terms  to  the  Union,  or  in  a  case  where 
*  896  a  particular  authority  was  granted  to  the  *  Union,  and  the 
exercise  of  a  like  authority  was  prohibited  to  the. states,  or 
in  the  case  where  an  authority  was  granted  to  the  Union,  with 
which  a  similar  authority,  in  the  states  would  be  utterly  incompat- 
ible. A  concurrent  jurisdiction  in  the  state  courts  was  admitted, 
in  all  except  those  enumerated  cases  ;  but  this  doctrine  was  only 
applicable  to  those  descriptions  of  causes  of  which  the  state  courts 
had  previous  cognizance,  and  it  was  not  equally  evident  in  relaticm 
to  cases  which  grew  out  of  the  constitution.  Congress,  in  the 
course  of  legislation,  might  commit  the  decision  of  causes  arising 
upon  their  laws  to  the  federal  courts  exclusively ;  but  unless  tiie 
state  courts  were  expressly  excluded  by  the  acts  of  Congress,  they 
would,  of  course,  take  concurrent  cognizance  of  the  causes  to 
which  those  acts  might  give  birth,  subject  to  the  exceptions  which 
have  been  stated.  In  all  cases  of  concurrent  jurisdiction,  an  ap- 
peal would  lie  from  the  state  courts  to  the  Supreme  Court  of  the 
United  States  ;  and  without  such  right  of  appeal,  the  concurrent 
jurisdiction  of  the  state  courts,  in  matters  of  national  concern, 
would  be  inadmissible ;  because,  in  that  case,  it  would  be  incon- 
sistent with  the  authority  and  efficiency  of  the  general  govern- 
ment. 

Such  Vere  the  early  and  speculative  views  of  the  ablest  com- 
mentators on  the  constitution,  in  relation  to  the  judicial  powers  of 
the  state  courts.  We  will  now  examine  a  series  of  decisions  in  the 
federal  courts,  defining  and  settling  the'boundaries  of  the  judicial 
authorities  of  the  states. 

In  the  case  of  Martin  v.  Huvtery  (a)  Judge  Story,  in  delivering 
the  opinion  of  the  court,  seemed  to  think  that  it  was  the  duty  of 

(a)  1  Wheaton,  304.    See  tupra,  p.  877. 
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Congress  to  vest  the  whole  judicial  power  of  the  United  States  in 
courts  ordained  and  established  by  itself.  But  the  general  obser- 
vation was  subsequently  qualified  and  confined  to  that  judicial 
power  which  was  exclusively  vested  in  the  United  States. 
Tlie  whole  judicial  power  of  the  *  United  States  should  be,  *  397 
at  a&  times,  vested  either  in  an  original  or  appellate  form, 
in  some  courts  created  under  its  authority.  It  was  considered 
that  there  was  vast  weight  in  the  argument,  that  the  constitution 
is  imperative  upon  Congress  to  vest  all  the  judicial  power  of  the 
United  States,  in  the  shape  of  original  jurisdiction,  in  the  supreme 
and  inferior  courts  created  under  its  own  authority.  At  all  events, 
it  was  manifest,  that  the  judicial  power  of  the  United  States  is, 
unavoidably,  in  some  cases,  exclusive  of  all  state  authority,  and, 
in  all  cases,  may  be  made  so,  at  the  election  of  Congress.  No  part 
of  the  criminal  jurisdiction  of  the  tJnited  States  can,  consistently 
with  the  constitution,  be  delegated  to  state  tribunals.  The  admi- 
ralty and  maritime  jurisdiction  is  of  the  same  exclusive  cogni- 
zance ;  and  it  can  only  be  in  those  cases  where,  previous  to  the 
constitution,  state  tribunals  possessed  jurisdiction  independent  of 
national  authority,  that  they  can  now  constitutionally  exercise  a 
concurrent  jurisdiction.  Congress,  throughout  the  Judiciary  Act, 
and  particularly  in  the  9th,  11th,  and  18th  sections,  have  legis- 
lated upon  the  supposition,  that  in  all  the  cases  to  which  the  judi- 
cial powers  of  the  United  States  extended,  they  might  rightfully 
Test  exclusive  jurisdiction  in  their  own  courts.^ 

State  courts  may,  in  the  exercise  of  their  ordinary,  original, 
and  rightful  jurisdiction,  incidentally  take  cognizance  of  cases 
arising  under  the  constitution,  the  laws,  and  treaties  of  the  United 
States ;  yet  to  all  these  cases  the  judicial  power  of  the  United 
States  extends,  by  means  of  its  appellate  jurisdiction,  (a) 

(a)  In  Wadleigh  v.  Veaade,  8  Sumner,  165,  in  the  Circuit  Court  of  the  United 
States,  in  a  writ  of  entry  for  land,  the  defendant  pleaded  in  abatement  an  action  in  the 
state  court  between  the  same  parties  for  the  same  land.  It  was  held  not  to  be  a  good 
plea,  because  the  parties  were  reversed ;  but  it  was  stated  bj  the  court,  that  in  cases 
of  ooncuirent  jurisdiction  in  the  state  and  federal  courts,  the  latter  court  had  no  dis- 
cretion to  control  the  suit,  in  order  to  prevent  a  collision  between  the  courts.    It  was 

^  In  cases  where  property  is  seized  under  conflicting  process  of  the  federal  and  state 
courts,  each  process  being  regular  and  authorized  but  for  the  conflict  with  the  other, 
priority  in  time  is  the  test  of  supremacy  in  respect  to  the  custody  and  disposition  of  the 
property.   Taylor  r.  Caryl,  90  How.  U.  S.  583 ;  Freeman  v,  Howe,  24  How.  U.  S.  450. 
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In  JBimston  v.  Moore^  (b)  the  same  question  came  again  under 
the  consideration  of  the  Supreme  Court ;  and  Judge  Washington, 
in  delivering  the  opinion  of  the  court,  observed,  that  he  saw 
nothing  unreasonable  or  inconvenient  in  the  doctrine  of 
*  898  The  Federalist,  on  the  subject  of  the  concurrent  ♦jurisdic- 
tion of  the  state  courts,  so  long  as  the  power  of  Congress 
to  withdraw  the  whole  or  any  part  of  those  cases  from  the  juris- 
diction of  the  state  courts  be,  as  he  thought  it  must  be,  admitted. 
The  practice  of  the  general  government  has  been  conformable  to 
this  doctrine ;  and,  in  the  Judiciary  Act  of  1789,  the  exclusive 
and  concurrent  jurisdiction  conferred  on  the  courts  by  that  act 
were  clearly  distinguished  and  marked.  The  act  shows  that,  in 
the  opinion  of  Congress,  a  grant  of  jurisdiction  generally  was  not 
of  itself  sufficient  to  vest  an  exclusive  jurisdiction.  The  Judiciary 
Act  grants  exclusive  jurisdiction  to  the  circuit  courts  of  all  crimes 
and  offences  cc^nizable  under  the  authority  of  the  United  States, 
except  where  the  laws  of  the  United  States  should  otherwise  pro- 
vide ;  and  this  accounts  for  the  proviso  in  the  act  of  24th  of  Feb- 
ruary, 1807,  c.  75,  and  in  the  act  of  10th  of  April,  1816,  c.  44, 
concerning  the  forgery  of  the  notes  of  the  Bank  of  the  United 
States,  declaring  that  nothing  in  that  act  contained  should  be  con« 
strued  to  deprive  the  courts  of  the  individual  states  of  jurisdiction 
under  the  laws  of  the  several  states,  over  ofTences  made  punishable 


suggested  that  one  or  other  of  the  courts,  on  a  reoonstmction  of  the  oonstitudoB, 
ought  to  have  exclusiye  jurisdiction ;  and  in  WaUaoe  v.  M'Conneliy  13  Peters  U.  S. 
136,  it  was  held,  that  an  attachment  commenced  and  conducted  to  a  conclasion,  be- 
fore the  institution  of  a  suit  against  the  debtor  in  a  federal  court,  is  a  defence  to 
the  suit  So  an  attachment  pending  in  a  state  court,  prior  to  the  commencement  of 
a  suit  in  the  Court  of  the  United  States,  may  be  pleaded  in  abatement  The  attach- 
ing creditor  acquires  a  lien  on  the  debt,  good  against  the  worid.  In  Mabry  &  Giller 
V.  Hemdon,  Ala.  Sup.  Court,  (Law  Reporter  for  October,  1846,)  it  was  adjudged,  in 
an  able  and  dear  argument  by  Collier  Ch.  J.,  that  the  state  courts  had  cognizance 
concurrently  with  the  federal  courts,  of  cases  of  firaud  in  a  bankrupt's  discharge,  under 
the  act  of  Congress  of  1841,  as  no  act  of  Congress  had  expressly  excluded  such  a  cog^ 
nizance.  The  power  of  impeaching  a  bankrupt's  discharge  for  fraud  rested  upon  the 
principles  of  the  common  law,  as  well  as  on  the  provisions  of  the  act  of  1841.  So,  in 
the  case  of  Ward  v,  Mann,  in  the  Supreme  Judicial  Court  of  Massachusetts,  (the  Law 
Reporter  for  March,  1847,)  it  was  adjudged,  after  an  able  consideration  of  the  case, 
that  if  a  case  be  within  the  ordinary  jurisdiction  of  a  state  court,  the  court  may  take 
oognixance  of  it,  though  the  cause  of  action  arises  under  rights  acquired  by  a  statute 
of  the  United  States,  provided  there  be  no  restriction  under  the  constitution  or  the 
statute  of  the  United  States,  confining  the  jurisdiction  to  the  federal  courts. 
(6)  5  VHieaton,  1. 
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by  that  act.  There  is  a  similar  proviso  in  the  act  of  2l8t  of  April, 
1806,  c.  49,  concerning  the  counterfeiters  of  the  current  coin  of 
the  United  States.  Without  these  provisos,  the  state  courts  could 
not  have  exercised  concurrent  jurisdiction  over  those  offences, 
consistently  with  the  Judiciary  Act  of  1789.  But  these  saving 
clauses  restored  the  concurrent  jurisdiction  of  the  state  courts, 
so  far  as,  under  the  state's  authority,  it  could  be  exercised  by 
them,  (a)  There  are  many  other  acts  of  Congress  which  permit 
jurisdiction  over  the  offences  therein  described,  to  be  exercised  by 
state  magistrates  and  courts.  This  was  necessary ;  because  the 
concurrent  jurisdiction  of  the  state  courts  over  all  offences  was 
taken  away,  and  that  jurisdiction  was  vested  exclusively  in  the 
national  courts  by  the  Judiciary  Act,  and  it  required  another  act 
to  restore  it.  The  state  courts  could  exercise  no  jurisdic* 
tion  whatever  over  crimes  and  offences  against  *  the  United  *  899 
States,  unless  where,  in  particular  cases,  the  laws  had  oth- 
erwise provided ;  and  whenever  such  provision  was  made,  the 
claim  of  exclusive  jurisdiction  in  the  particular  cases  was  with^ 
drawn,  and  the  concurrent  jurisdiction  of  the  state  courts,  eo  in- 
stantij  restored,  not  by  way  of  grant  from  the  national  government, 
but  by  the  removal  of  a  disability  before  imposed  upon  the  state 
tribunals. 

In  the  case  last  referred  to,  the  Supreme  Court  disclaimed  the 
idea  that  Congress  could  authoritatively  bestow  judicial  powers  on 
state  courts  and  magistrates.  ^^  It  was  held  to  be  perfectly  clear, 
that  Congress  cannot  confer  jurisdiction  upon  any  courts  but  such 
as  exist  under  the  constitution  and  laws  of  the  United  States,  al- 
though the  state  courts  may  exercise  jurisdiction  in  cases  author- 
ized by  the  laws  of  the  state,  and  not  prohibited  by  the  exclusive 
jurisdiction  of  the  federal  courts." 

The  Supreme  Court,  having  thus  declared  the  true  foundation 
and  extent  of  the  concurrent  jurisdiction  of  the  state  courts  in 

(a)  In  fhe  case  of  The  State  v.  Tntt,  2  Bailey  (S.  C.)  44,  the  state  courts  are  con- 
sidered as  having  jurisdiction,  independent  of  the  acts  of  Congress,  to  pnnish  the 
uttering  and  passing  counterfeit  bank  bills  and  coin  of  the  United  States,  and  on  the 
principle  that  such  a  power  is  essential  to  the  protection  of  the  citixens.  In  the  case 
of  The  Commonwealth  v.  Fuller,  8  Metcalf,  813,  it  was  adjudged  that  the  state  courts 
had  jurisdiction  of  the  offence  of  possessing,  with  intent  to  pass,  acientar,  counterfbit 
gold  or  silver  coin,  current  bj  law  or  usage  within  the  state.  The  proviso  in  the  acts 
of  Congress  of  1789, 1806, 1825,  recognizes  the  concurrent  jurisdiction  of  the  states 
over  such  crimes. 
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crinunal  cases,  proceeded  to  meet  aad  solve  a  difficulty  occurring 
on  this  subject  of  concurrent  jurisdiction,  whether  the  sentence  of 
one  jurisdiction  would  oust  the  jurisdiction  of  the  other.  The 
decision  on  this  point  was,  that  the  sentence  of  either  court, 
whether  of  conviction  or  acquittal,  might  be  pleaded  in  bar  of  the 
prosecution  before  the  other ;  as  much  so  as  the  judgment  of  a 
state  court,  in  a  civil  case  of  concurrent  jurisdiction,  mi^t  be 
pleaded  in  bar  of  ah  action  for  the  same  cause  instituted  in  a  cir- 
cuit court  of  the  United  States. 

There  was  another  difficulty,  not  so  easily  surmounted,  and  that 
was,  whether,  if  a  conviction  of  a  crime  against  the  United  States 
be  had  in  a  state  court  admitted  to  have  concurrent  jurisdiction, 
the  governor  of  the  state  would  have  the  power  to  pardon,  and  in 
that  way  control  the  law  and  policy  of  the  United  States.  Judge 
Washington,  in  speaking  for  the  court,  did  not  answer  this  ques- 
tion, but  contented  himself  with  merely  observing,  that  he  was  by 
no  means  satisfied  that  the  governor  could  pardon,  but  that 
*  400  if  *  he  could,  it  would  fiimish  a  reason  for  vesting  the  juris- 
diction of  criminal  matters  exclusively  in  the  federal  courts. 

The  conclusion  then,  is,  that  in  judicial  matters,  the  concurrent 
jurisdiction  of  the  state  tribunals  depends  altogether  upon  tiie 
pleasure  of  Congress,  and  may  be  revoked  and  extinguished  when- 
ever they  think  proper,  in  every  case  in  which  the  subjectrmatter 
can  constitutionally  be  made  cognizable  in  the  federal  courts ;  and 

f 

that,  without  an  express  provision  to  the  contrary,  the  state  courts 
will  retain  a  concurrent  jurisdiction,  in  all  cases  where  they  had 
jurisdiction  originally  over  the  subject-matter,  (a)    We  will  next 

(a)  In  the  case  of  Delafield  9.  The  State  of  niinois,  it  wa»  decided  in  the  Court  of 
Errors  of  New  York,  in  December,  1841,  npon  appeal  from  a  decree  in  chancery,  that 
the  state  courts  have  a  concurrent  jurisdiction  with  the  Supreme  Court  of  the  United 
States,  in  suits  between  a  state  and  citizens  of  another  state,  and  the  decree  in  chancery 
was  affirmed.  2  Hill  (N.  Y.)  159 ;  S.  C.  26  Wendell,  192.  The  federal  courts  have  ex- 
clusiYe  jurisdiction  when  a  state  is  defendant,  (at  the  suit  of  another  state,)  and  when 
crimes  are  committed  against  the  United  States,  and  when  Congress  ha^'e  declared  the 
jurisdiction  of  the  federal  courts  exclusive.    Id.^ 

^  There  is  nothing  in  the  oonstitntion  of  the  United  States  to  deprive  the  state  courts 
of  their  jurisdiction,  as  to  suits  against  a  state,  by  dtisens  of  a^ol^er  state  or  of  a 
foreign  state.  The  Court  of  Chancery  assumes  jurisdiction  in  a  suit  to  which  a  state 
is  a  party,  not  to  compel  l^e  state  to  perform  a  decree,  but  to  enable  it  to  appear  and 
protect  its  rights.    Garr  v.  Bright,  1  Barb.  Ch.  157. 

The  concurrent  jurisdiction  of  the  state  courts  was  attentively  oonsidered  by  the 
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see  whether  this  state  jurisdictioii  does  not  equally  depend  upon 
the  volition  of  the  state  courts. 

There  are  yarious  acts  of  Congress  in  which  duties  have  been 
imposed  on  state  magistrates  and  courts,  and  by  which  thej  have 
been  inyested  with  jurisdiction  in  civil  suits,  and  over  complaints 
and  prosecutions  in  penal  and  criminal  cases,  for  fines,  penalties, 
and  forfeitures,  arising  imder  laws  of  the  United  States.  We  have 
seen  a  very  clear  intimation  given  by  the  judges  of  the  Supreme 
Court,  that  the  state  courts  were  not  bound,  in  consequence  of  any 
act  of  Congress,  to  assume  and  exercise  jurisdiction  in  such  cases. 
It  was  merely  permitted  to  them  to  do  so,  as  far  as  was  compatible 
with  their  state  obligations ;  and  in  some  instances  the  state  courts 
have  acted  in  those  cases,  and  in  other  instances  they  have  declined 
jurisdiction,  though  expressly  vested  with  it  by  the  act  of  Con- 
gress. 

In  the  case  of  Ferguson^  (h)  an  application  was  made  to  the  Su- 
preme Court  of  New  York,  for  the  allowance  of  a  hdbeoB  corpuB  to 
bring  up  the  party  alleged  to  be  detained  in  custody  by  an  officer 
of  the  army  of  the  United  States,  on  the  ground  of  being  an  en- 
listed soldier ;  and  the  allegation  was,  that  he  was  an  infant,  and 
so  not  duly  enlisted.  It  was  much  discussed,  whether  the 
state  courts  had  concurrent  *  jurisdiction,  by  habeas  corpus,  *401 
over  the  question  of  unlawful  imprisonment,  when  that  im- 
prisonment was  by  an  officer  of  the  United  States,  by  color,  or 
under  pretext  of  the  authority  of  the  United  States.  The  Supreme 
Court  did  not  decide  the  question,  and  the  motion  was  denied  on 
other  grounds ;  but  subsequently,  In  the  matter  of  Stcccy,  (a)  the 
same  court  exercised  a  jurisdiction  in  a  similar  case,  by  allowing 
and  enforcing  obedience  to  the  writ  of  habeas  corpus.  The  ques- 
tion was  therefore  settled  in  favor  of  a  concurrent  jurisdiction  in 

(6)  9  Johns.  239.  (a)  10  Johns.  328. 

New  York  Conrt  of  Appeals,  in  Teall  v.  Felton,  1  Comst.  537,  where  it  was  held  that 
troyei^  would  lie  in  the  state  coorts  against  a  postmaster  for  improperly  detaining  a 
newspaper,  although  such  detention  was  claimed  to  he  rightful  under  the  laws  of  the 
United  States  and  the  regulations  of  the  Post-Office  Department.  But  when  the  right 
in  controyersy  is  created  by  an  act  of  Congress,  and  the  remedy  is  prescribed  to  be  by 
suit  in  ihe  federal  courts,  the  state  courts  have  no  jurisdiction  as  in  the  case  of  a  patent 
right  Dudley  v,  Mayhew,  3  Comst.  9.  As  to  the  right  of  state  courts  to  issue  writs 
of  habeas  corpus  in  favor  of  persons  imprisoned  under  color  of  federal  authority,  see 
fwte,  marginal  page  32,  pt  4. 
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that  case,  and  there  has  been  a  similar  decifiion  and  practice  hy 
the  courts  of  other  states,  {b)  ^ 

The  Supreme  Court  of  New  York,  in  the  case  of  The  United 
States  V.  Dodge^{e)  held  that  thej  had  jurisdiction,  and  did  sustain 
a  suit  on  a  bond  for  duties  giren  to  a  collector  of  the  United  States 
customs.  The  suit  was  authorized  bj  the  Judiciary  Act  of  1789, 
giving  concurrent  jurisdiction  to  the  state  courts  in  suits  at  com- 
mon law,  where  the  United  States  were  plaintiffii.  (d)  Afterwards, 
in  the  case  of  The  United  States  v.  Lathrap^(e)  the  same  court  dis- 
cussed, very  much  at  large,  the  question,  whether  a  state  court  had 
jurisdiction  of  An  action  in  favor  of  the  United  States,  to  recovw 
a  penalty  or  forfeiture  for  breach  of  a  law  of  the  United 
*  402  States,  and  when  a  suit  for  the  penalty  was  by  the  *  act  de- 
clared to  be  cognizable  in  a  state  court.  It  was  decided 
that  the  court  had  no  such  jurisdiction,  and  that  it  could  not  even 
be  conferred  by  an  act  of  Congress.  The  diflbrence  between  this 
case  and  the  one  preceding  was,  that  the  preceding  case  was  a  suit 
on  a  bond  given  to  a  collector  of  the  customs  for  duties,  and  this 
was  an  action  of  debt  for  a  penalty  for  breach  of  the  excise  law. 
They  were  both  cases  of  debts  due  to  the  United  States,  but  the 
one  was  a  civil  debt,  and  the  other  a  penalty  for  breach  of  a  reve- 
nue law ;  and  this  slight  difference  in  the  nature  of  the  demand 
was  considered  to  create  a  most  momentous  difference  in  its  results 
upon  the  great  question  of  jurisdiction.  It  was  the  opinion  of  the 
court  that  Congress  could  not  invest  the  state  courts  with  a  juris- 
diction which  they  did  not  enjoy  concurrently  before  the  adoption 


(&)  Case  of  Lockington,  before  Tilghman,  Chief  Jnstioe  of  Pennsylvania,  November, 
1S13, 5  Hall  L.  J.  92 ;  same  case,  5  Hall  L.  J.  301-890.  A  similar  case  in  Maryland,  5 
HaU  L.  J.  486 ;  and  in  South  Carolina,  5  Hall  L.  J.  497.  Commonwealth  v.  Harrison,  1 1 
Mass.  68 ;  Case  of  Joseph  Almeida,  in  Marjland,  and  the  case  of  Pool  and  others,  in 
Virginia,  cited  in  Sergeant's  Constitational  Law,  pp.  279,  280.  By  the  New  York  Ro- 
vised  Statutes,  vol.  ii.  p.  563,  sec.  22,  a  habeas  corpus  may  be  awarded,  unless  the  party  be 
detained  by  process  from  a  court  or  judge  of  the  United  States,  having  exclusive  jnri»- 
diction  in  the  case. 

(c)  14  Johns.  96. 

(<^)  The  act  of  Congress  of  September  24th,  1789,  c.  20,  sec  83,  declared,  that  for 
any  crime  or  oflfence  against  the  United  States,  any  justice  of  the  peace,  or  other 
magistrate  of  any  of  the  states,  might  cause  the  oflbnder  to  be  arrested  and  imprisoned, 
or  bailed  under  the  usual  mode  of  process. 

(e)  17  Johns.  4. 

1  Commonwealth  v.  Fox,  7  Barr,  836. 
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of  the  constitution ;  and  a  peouniary  penalty  for  a  violation  of  an 
act  of  Congress  was  a  punishment  for  an  offence  created  under 
the  constitution^  and  the  state  courts  had  no  jurisdiction  of  the 
criminal  offences  or  penal  laws  of  the  United  States.  The  Judi- 
ciary Act  of  1789  was  the  true  exposition  of  the  constitution  with 
respect  to  the  concurrent  jurisdiction  of  the  state  courts,  and  the 
exdusive  jurisdiction  of  those  of  the  United  States ;  and  by  that 
act  the  exclusive  cognizance  of  all  crimes  and  offences  cognizable 
imder  the  authority  of  the  United  States,  and  of  all  suits  for  pen- 
alties and  forfeitures,  was  given  to  the  federal  courts.  The  Judi- 
ciary Act  in  no  instance  excluded  the  previously  existing  jurisdiction 
of  the  state  courts,  except  in  a  few  specified  cases  of  a  national 
nature ;  but  their  jurisdiction  was  excluded  in  all  criminal  cases, 
and  with  respect  to  offences  arising  under  the  acts  of  Congress. 
In  such  cases  the  federal  jurisdiction  was  necessarily  exclusive ; 
but  it  was  not  so  as  to  pre-existing  matters  within  the  jurisdiction 
of  the  state  courts,  (a) 

The  doctrine  seems  to  be  admitted,  that  Congress  cannot  com- 
pel a  state  court  to  entertain  jurisdiction  in  any  case,  (b) 
*  It  only  permits  state  courts  which  are  competent  for  the  *  403 
purpose,  and  have  an  inherent  jurisdiction  adequate  to  the 
case,  to  entertain  suits  in  the  given  cases ;  and  they  do  not  become 
inferior  courts  in  the  sense  of  the  constitution,  because  they  are 
not  ordained  by  Congress.  The  state  courts  are  left  to  infer  their 
own  duty  from  their  own  state  authority  and  organization ;  but  if 
they  do  voluntarily  entertain  jurisdiction  of  causes  cognizable 
xmder  the  authority  of  the  United  States,  they  assume  it  upon  the 
oondition  that  the  appellate  jurisdiction  of  the  federal  courts  shall 
apply.  Their  jurisdiction  of  federal  causes  i»,  however,  confined 
to  civil  actions,  or  to  enforce  penal  statutes  ^  and  they  cannot  hold 
criminal  jurisdiction  over  offences  exclusively  existing  as  offences 
against  the  United  States.  Every  criminal  prosecution  must 
charge  the  offence  to  have  been  committed  against  the  sovereign 
whose  courts  sit  in  judgment  upon  the  offender,  and  whose  execu- 
tive may  pardon  him.  (a) 

(a)  Ely  V.  Peck,  7  Conn.  ^9.    DaTison  «.  Ghamplm,  Ibid.  344,  S.  P. 

(6)  Dewey  J.,  in  Ward  «.  Jenkins,  10  Metcalf,  5S8. 

(a)  It  has  been  a  question  of  grave  discussion  how  fiur  treason  may  be  committed 
against  one  of  the  United  States  separately  considered.  If  the  same  crime  amounted 
to  treason  against  the  United  States,  the  exclusive  cognizance  of  the  crime  belonged  to . 
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We  find  a  similar  doctrine  in  one  of  tlie  courts  in  the  state  of 
Ohio,  in  the  case  of  The  United  States  v.  CampbeU.  (a)  That  was 
an  information  filed  by  the  collector  of  the  revenue,  to  recover  a 
penally  for  breach  of  the  excise  law ;  and  the  court  held  it  to  be  a 
criminal  prosecution,  and  Ibat  one  sovereign  state  could  not  make 
use  of  the  municipal  courts  of  another  government  to  enforce  its 
penal  laws ;  and  it  was  not  in  the  power  of  Congress  to  vest  such 
a  jurisdiction  in  the  state  courts.  Upon  the  same  principle,  the 
Court  of  Errors  in  Virginia,  in  the  case  of  The  State  v.  JVeZy,  de- 
cided that  it  had  no  jurisdiction  to  punish  by  indictment  stealing 
packets  £rom  the  mail,  as  that  was  an  ofTenoe  created  by  act  of 
Congress.  (&)  And  in  Jaekson  v.  Bow^  the  General  Court  of  Vir- 
ginia made  the  same  decision  precisely  as  that  made  in  New  York, 

in  the  case  of  LaOirop  ;  and  it  held  that  the  act  of  Congress 
*404    authorizing  such  suits  for  penalties  in  *the  state  courts, 

was  not  binding.  It  was  decided  in  another  case  in  Vir- 
ginia, (a)  that  Congress  could  not  give  jurisdiction  to,  or  require 
services  of,  a  state  court,  or  magistrate,  as  such,  nor  prosecute  in 


the  courts  of  the  United  States.  This  was  the  doctrine  of  the  Supreme  Court  of 
New  York,  in  the  case  of  The  People  9.  Ljnch,  11  Johns.  549.  But  it  was  agreed 
in  that  case,  that  treason  might  be  committed  against  a  state,  as  by  opposing  the  laws, 
or  forcibly  attempting  to  usurp  the  govemment,  and  be  not  at  the  same  time  meiged 
in  the  crime  against  the  United  States.  But  levying  tear  against  one  state  is  a  levying 
of  war  against  all  in  their  federal  capacity,  and  is  a  crime  belonging  exclusively  to  the 
federal  government.  The  limitation  of  treason  against  a  state  in  its  distinct  capacity 
would  seem  to  be  confined  to  cases  in  which  the  open  and  anned  opposition  to  the  laws 
is  not  accompanied  with  the  intention  of  subverting  the  government.  However,  the  statute 
laws  in  many  of  the  states  by  their  language  cover  the  whole  enlarged  ground  of  trea- 
son, and  the  line  of  demarcation  is  not  distinctly  defined.  See  an  able  essay  on  this 
subject  in  the  American  Law  Magazine,  No.  S,  for  January,  1845.  The  act  of  the 
legislature  of  New  York,  1  N.  Y.  R.  S.  pp.  170, 326,  Sd.  edit.,  assumes  that  treason, 
committed  within  the  state,  may  be  cognisable  and  punishable  by  its  laws.  This  was 
also  the  doctrine  of  the  Supreme  Court  of  Rhode  Island  in  Dorr's  trial,  and  is  the 
doctrine  of  such  distinguished  elementary  writers  as  Mr.  Rawle  and  Mr.  Sergeant. 
See  Wharton's  American  Criminal  Law,  Phil.  1846,  pp.  586-592.^ 

(a)  6  Hall's  Law  Journal,  118. 

(6)  Sergeant's  Const  Law,  p.  272 ;  Virginia  Cases,  321,  S.  C. 

(a)  Ex  parte  Pool,  Sergeant's  Const  Law,  p.  274. 


1  In  1860  John  Brown  invaded  the  State  of  Virginia  with  a  small  anned  ibroe»  for 
the  purpose  of  liberating  the  slaves  held  under  the  laws  of  that  state,  and  subverting 
the  state  government  He  was  convicted  of  treason,  in  one  of  the  local  tribimala,  and 
executed. 
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the  state  courts  for  a  public  offence.  In  Kentucky  it  was  held,  as 
late  as  1838,  {h)  that  no  state  court  could  take  cognizance  of  a 
penal  case  arising  under  an  act  of  Congress.  Such  a  jurisdiction 
would  require  an  act  of  the  state,  and  the  consent  of  Congress. 

After  these  decisions  in  Virginia,  Ohio,  Kentucky,  and  New 
York,  the  act  of  Congress  of  8d  March,  1815,  c.  100,  may  be  con- 
sidered as  essentially  nugatory.  That  act  vested  in  the  state 
courts,  concurrently  with  the  federal  courts,  cognizance  of  all 
^^  complaints,  suits,  and  prosecutions  for  taxes,  duties,  fines,  penal- 
ties, and  forfeitures,  arising  and  payable  under  any  act  of  Con- 
gress, passed  or  to  be  passed,  for  the  collection  of  any  direct  tax 
or  internal  duties  "  ;  and  it  gave  to  the  state  courts  and  the  pre- 
siding judge  thereof  the  same  power  as  was  vested  in  the  district 
judges,  to  mitigate  or  remit  any  fine,  penalty,  or  forfeiture,  (e) 
And  hero  the  inquiry  naturally  ^ggests  itself,  can -the  state  courts, 
consistently  with  those  decisions,  sustain  a  criminal  prosecution 
for  forging  the  paper  of  the  Bank  of  the  United  States,  or  for 
counterfeiting  the  coin  of  the  United  States  ?  These  are  cases 
arising  under  acts  of  Congress  declaring  the  offence.  The  state 
courts  have  exercised  criminal  jurisdiction  over  these  offences,  as 
offences  against  the  state ;  but  it  is  difficult  to  maintain  the  juris- 
diction upon  the  doctrine  of  the  Supreme  Court  of  New  York,  in 
the  case  of  Lathrop;  and  if  it  be  entertained,  there  are  difficulties 
remaining  to  be  definitively  cleared.  These  difficulties  relate  to 
the  effect  of  a  prosecution  in  one  jurisdiction  upon  the  jurisdiction 
of  the  concurrent  court,  and  to  the  effect  of  the  executive  power 
of  pardon  of  the  crime  under  one  government,  upon  the  claim  of 
concurrent  jurisdiction,  (d)^ 

(5)  Haney  v.  Sharp,  1  Dana,  442. 

(c)  The  act  of  Congress  of  Febroazy  28th,  1839,  c.  36,  sec  3,  notwithstanding  the 
state  decisions,  authorized  all  pecuniary  penakiea  and  forfdiurei  under  the  laws  of  the 
United  States,  to  be  sued  for  before  any  court  of  competent  jurisdiction  in  the  state  or 
district  where  the  cause  of  action  arises,  or  the  ofiender  may  be  found.  It  was  said, 
in  the  case  of  Prigg  o.  Comm.  of  P.  16  Peters  U.  S.  539,  diat  the  state  magistrates 
mi^f  if  they  chose,  exercise  powers  conferred  upon  them  by  act  of  Congress,  unless 
prohibited  by  state  legislation. 

(d)  In  the  case  of  The  State  o.  Bandall,  2  Aiken,  89,  the  Supreme  Court  of  Yermoat 
decided,  in  1927,  that  the  state  courts  had  concurrent  criminal  jurisdiction  over  UM 
offences  of  oonnterfeiting  and  passing  counterfeit  bills  of  the  Bank  of  the  United 
States.    And  in  the  case  of  The  State  v.  WeUs,  2  HiU  (S.  C.)  687,  it  was  held,  that  the 


>  See  <xnt/t,  p.  [390,]  note  (1.) 
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state  courts  had  concorreat  oognixance  of  the  indictable  ofience  of  opening  a  letter 
contrary  to  the  act  of  Congress,  and  that  Congress  might  constitutionally  confer  such 
a  jarisdiction.  On  the  other  hand,  it  was  decided  in  Missonii,  in  JMLattison  v.  The 
State,  3  Misson.  421,  that  their  courts  had  no  cognizance  of  the  case  of  counter- 
feiting the  current  coin,  and  that  a  statute  of  the  state,  proriding  for  the  cognizance 
and  punishment  of  such  crimes,  was  Yoid.  The  doctrine  was,  that  the  states  had  no 
concurrent  legislation  on  the  subject,  and  that  the  power  resided  exdnsively  in  Con- 
gress. So,  the  constitution  of  the  United  States  (art.  4,  sec.  2)  having  declared  that 
persons  held  to  service  or  labor  in  one  state,  under  the  laws  thereof,  and  escaping  Into 
another,  should  be  delivered  up,  on  claim  of  the  party  to  whom  such  service  or  labor 
might  be  due ;  the  laws  of  New  York,  in  fiirtherance  of  this  duty,  have  provided  lor 
the  arrest  of  such  fugitives,  on  habeas  corpus,  founded  on  due  proof,  and  for  a  certifi 
eate  in  favor  of  the  right  of  the  claimant,  atid  delivery  of  the  fugitive  to  him  to 
be  removed.  But  the  fugitive  is  entitled  to  his  writ  of  hamine  replegiaando,  notwith- 
standing the  habeas  corpus  and  certificate.  N.  Y.  Revised  Statutes,  vol.  ii.  p.  560,  sec 
6-20.  See  vol.  2d,  p.  32,  on  this  point,  and  see,  in  American  Jurist  for  April,  1837, 
vol.  xvii.  pp.  96- 113,  the  substance  of  the  report  of  the  committee  on  the  judiciary  in 
the  legislature  of  Massachusetts,  respecting  the  validity  of  the  act  of  Congress  of 
February  12th,  1793,  providing  for  the  seizure  and  surrender  of  fugitive  slaves.  It 
urges  the  right  and  duty  of  providing,  by  the  writ  of  habeas  corpus  or  of  rep2etnn,  for 
the  trial  by  jury  of  the  question  whether  the  person  seized  be  a  freeman  or  a  slave. 
The  act  of  Congress  authorizes  the  owner  of  the  fligitive  slave,  by  himself  or  his  agent, 
to  seize  at  once  the  fugitive  slave,  and  carry  him  before  a  judge  of  the  United  States, 
or  any  magistrate  of  the  county,  dty,  or  town,  in  the  state  where  the  slave  is  seised, 
and  upon  satisfying  the  magistrate  by  proof  that  the  person  seized  is  such  fugitive 
slave,  he  is  to  give  a  certificate,  which  amounts  to  a  warrant  to  remove  the  slave.  This 
law  is  generally  found  to  be  insufficient  to  give  the  claimant  the  reqnisite  constitutional 
protection  in  his  property,  or  the  fugitive  due  protection  of  his  liberty ;  and  its  execu- 
tion meets  with  embarrassment  in  the  northern  states,  and  several  of  them  have 
endeavored,  by  local  statutes,  to  supply  the  deficiency.  The  constitution  of  the  United 
States,  and  tiie  act  of  Congress,  evidentiy  contemplated  summary  ministerial  proceed 
ings,  and  not  the  ordinary  course  of  judicial  investigation.  Story's  Comm.  on  the 
Constitution  of  the  United  States,  vol.  iii.  677.  Wright  v.  Deacon,  5  Serg.  &  Rawle,  62. 
In  the  last  case  it  was  held,  that  the  writ  of  homine  rqpiUgiando  did  not  lie  to  try  the 
right  of  the  fugitive  to  freedom,  though  on  the  return  of  the  fugitive  to  the  state  finom 
which  he  fled,  his  right  to  freedom  might  be  tried.  See,  further,  infra,  vol.  ii.  32,  notes, 
c,  d.  Ibid.  257,  note  6.  It  seems  to  be  an  unsettled  question  whether  statute  pro- 
visions relative  to  the  surrender  of  fugitives  from  labor,  in  obedience  to  the  constitution 
of  the  United  States,  be  of  exclusive  jurisdiction  in  the  United  States,  or  may  be  aided 
by  auxiliary  statute  provisions  in  the  states.  But  the  case  of  Prig  v.  The  Common- 
wealth of  Pennsylvania,  16  Peters  U.  S.  539,  may  be  considered  as  settiing  the  question 
in  favor  of  the  exclusive  jurisdiction  of  the  United  States.  See,  infra,  vol.  ii.  32,  248.' 
It  was  there  declared,  that  the  national  government,  in  the  absence  of  all  positive  pro- 

*  Thornton's  case,  11  HI.  332.  In  the  matter  of  Kirk,  1  Parker  C.  B.  67.  In  the 
matter  of  Perkins,  2  Cal.  424,  an  act  which  gave  remedies  in  the  state  courts  to  t&e 
claimants  of  fugitives  was  held  to  be  not  unconstitutional,  but  a  competent  legislar 
tive  act  under  the  police  power  of  the  state.  It  is  held  in  the  Supremo  Court,  that  a 
st^te  enactment,  imposing  a  penalty  on  any  one  who  should  harbor  or  secrete  a  fiigitive 
slave,  did  not  conflict  with  the  law  of  the  United  States.  Moore  v.  Dlinois,  14  How. 
U.  S.  13.    McLean  J.,  dissenting. 
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Titions  to  the  contrary,  was  boQiid,  through  its  proper  department,  legislativo,  executive, 
or  judiciary,  as  the  case  might  require,  to  carry  into  effect  aU  the  rights  and  duties 
imposed  upon  it  by  the  oonstitntion.  Any  legislation  by  Congress,  in  a  case  within 
its  jnrifldiction,  supersedes  all  state  legislation,  and  impliedly  prohibits  it  See  Houston 
p.  Moore,  5  Wheaton,  21,  22.    Stnrges  9.  Crowninshidd,  4  Wheaton^  122, 193,  S.  P.^ 

^  The  act  of  1793,  providing  for  tl^e  reclamation  of  fugitives  from  justice  and  from 
service,  has,  so  far  as  it  relates  to  the  latter,  been  amended,  and  to  a  considerable  ex- 
tent superseded  by  the  act  of  September  18, 1850.  The  act  of  1850  has  repealed,  so 
far  as  concerns  the  penalty,  the  fourth  section  of  the  act  of  1793.  Norris  v.  Crocker, 
13  How.  U.  S.  429. 

The  judicial  duties  imposed  by  this  act  are  to  be  performed  by  any  United  Stetes 
commissioners  who  may  have  the  power  of  arresting  or  imprisoning  for  offences 
against  the  United  States,  (United  States  v.  Stowell,  2  Curtis  C.  C.  153,)  by  the 
judges  of  the  Circuit  and  District  Courts  of  the  United  States,  and  of  the  Superior 
Courts  of  territories,  and  by  such  special  commissioners  as  the  respective  courts  may 
appoint. 

It  is  made  the  duty  of  all  United  States  marshals  to  obey  and  execute  all  war- 
rants and  process  of  such  judges  and  commissioners ;  and,  after  the  arrest  of  any 
fugitives,  such  officers  are  liable  for  an  escape  with  or  without  their  assent  The 
commissioners  are  authorized  to  appoint  suitable  persons  to  execute  process  and 
warrants. 

When  any  fugitive  has  escaped,  or  shall  escape,  into  another  state  or  territory,  the 
owner,  or  his  duly  authorized  agent,  may  pursue  and  personally  arrest  said  fugitive,  or 
may  demand  a  warrant  and  arrest  firom  the  officer  having  due  authority ;  when  the 
fugitive  must  be  taken  before  a  commissioner  or  judge,  whose  duty  it  is  to  hear  and 
determine  the  compliant  in  a  summary  manner.  And  upon  satisfactory  proof  to  be 
taken  before  him,  or  by  other  satisfactory  testimony  taken  in  the  state  from  which  the 
fugitive  fled,  and  also  affidavits  of  the  identity  of  the  fugitive,  and  that  he  owes  service 
to  the  claimant,  and  that  he  escaped,  it  is  the  duty  of  such  judge  or  commissioner  to 
deliver  to  the  claimant  a  certificate  of  the  proceeding  had,  with  authority  to  remove 
the  fugitive  to  the  place  from  which  he  fled.  The  testimony  of  the  fugitive  is  not 
admissible.  Any  assistance  rendered  to  a  fugitive  to  enable  him  to  escape  from  the 
claimant,  or  any  obstruction  offered  to  his  arrest,  is  made  penal,  and  also  subjects 
the  party  to  damages  at  the  suit  of  the  owner.    Weimer  v,  Sloane,  6  McLean^  259. 

All  citizens  are  required,  when  called  upon,  to  render  the  officers  personal  assistance 
when  they  may  be  resisted  in  the  performance  of  their  duties.  No  authority,  in  the 
execution  of  this  act,  is  conferred  upon  any  person  but  the  officers  of  the  United 
States,  and  persons  authorized  by  them.  See  Moore  v.  Illinois,  14  How.  U.  S.  13. 
Graves  v.  The-  State,  1  Smith  (Ind.)  B.  258.  Held,  in  this  case,  that  the  state  has 
no  authority  to  prescribe  the  mode  in  which  the  claimant  shall  proceed  to  arrest  the 
fugitive. 

The  act  of  1850  is  more  stringent  and  penal  in  its  provisions  than  the  one  of  1793 ; 
but  no  serious  difference,  in  point  of  constitutionality,  has  ever  been  suggested.  The 
statute  of  1850  has  been  repeatedly  examined,  and  its  conformity  to  the  constitution 
established  beyond  controversy.  Sims  case,  7  Cash.  285.  Miller  o.  McQueny,  6  Mo- 
Lean,  469.  Charge  of  Judge  Nelson,  1  Blatch.  C.  C.  635.  Ex  parte  9  Ohio  State,  77. 
Henry  v.  Lowell,  16  Barb.  (N.  T.)  268.  United  States  o.  Booth,  21  How.  U.  S.  506. 
And  see  opinions  of  Judges,  46  Maine,  561. 

37* 
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LECTURE  XIX. 

OF  CONSTITUTIONAL  RESTRICTIONS  ON  THE  POWERS   OF  THE  SEYERAL 

STATES. 

We  proceed  to  consider  the  extent  and  effect  of  certain  consti 
tutional  restrictions  on  the  authority  of  the  separate  states.  As 
the  constitution  of  the  United  States  was  ordained  and  established 
by  the  people  of  the  United  States,  for  their  own  government  as  a 
nation,  and  not  for  the  government  of  the  individual  states,  the 
powers  conferred,  and  the  limitations  on  power  contained  in  that 
instrument,  are  applicable  to  the  government  of  the  United  States, 
and  the  limitations  do  not  apply  to  the  state  governments  unless 
expressed  in  terms.  Thus,  for  instance,  the  provision  in  the  con- 
stitution that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation,  was  intended  solely  as  a  limitation  on 
the  exercise  of  power  by  the  government  of  the  United  States,  and 
does  not  apply  to  the  state  governments,  (a)  The  people  of  the 
respective  states  are  left  to  create  such  restrictions  on  the  exercise 
of  the  power  of  their  particular  governments  as  they  may  think 
proper ;  and  restrictions  by  the  constitution  of  the  United  States, 
on  the  exercise  of  power  by  the  individual  states,  in  casev  not 
consistent  with  the  objects  and  policy  of  the  powers  vested  in  the 
Union,  are  expressly  enumerated.^ 

"  No  state,"  says  the  constitution,  (J)  "  shall  enter  into  any 
treaty,  alliance,  or  confederation  ;  grant  letters  of  marque  and  re- 
prisal ;  coin  money ;  emit  bills  of  credit ;  make  anything  but  gold  and 
silver  coin  a  tender  in  payment  of  debts ;  pass  any  bill  of  attain- 

(a)  Barron  v.  The  Mayor  and  City  Council  of  Baltimore,  7  Peters  U.  S.  243.  See, 
atoo,  in  the  matter  of  Smith,  10  Wendell,  449. 

(b)  Art  1,  see.  10. 

^  Although  no  state  can  be  permitted  to  establish  a  permanent  military  govern- 
ment,  yet  a  state  may  nse  its  military  power  to  pat  down  an  armed  insorredion, 
too  strong  to  be  controlled  by  the  civil  anthority.  Lather  v.  Borden,  7  How.  U.  S.  1. 
The  interests  involved  in  this  case  are  of  anasaal  importance,  extending  to  the  ftmda- 
mental  principles  of  the  goyemment,  and  they  received  a  thorongh  and  profound  dis- 
cassion. 
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der,  ex  po9t  fado  law,  or  law  impairing  the  obligation  of  contracts ; 
or  grant  any  title  of  nobilitj.  No  state  shall,  without  the  consent 
of  Congress,  lay  any  imposts  or  duties  on  imports  or  exports,  ex- 
cept what  may  be  absolutely  necessary  for  executing  its  inspection 
laws,  nor  lay  any  duty  on  tonnage,  keep  troops  or  ships  of  war  in 
tune  of  peace,  enter  into  any  agreement  or  compact  with  another 
state,  or  with  a  foreign  power,  or  engage  in  war,  tinless  actually 
inyaded,  or  in  such  imminent  danger  as  will  not  admit  of  delay." 

Most  of  these  prohibitions  would  seem  to  speak  for  themselves, 
and  not  to  stand  in  need  of  exposition.  I  shall  confine  myself  to 
those  cases  in  which  the  interpretation  and  extent  of  some  of 
these  restrictions  have  been  made  the  subject  of  judicial  investi- 
gation. 

(1.)  BUU  of  credit.  ^^   ,  _,^ 

,  .  i.    1  .       .       Btns  of  credit 

BiUi  of  credit^  within  the  purview  of  the  constitution 
of  the  United  States,  prohibiting  the  emission  of  them,  are 
declared  *  to  mean  promissory  notes,  or  bills  issued  by  a    *  408 
state  government,  exclusively  on  the  credit  of  the  state,  and 
intended  to  circulate  through  the  community  for  its  ordinary  pur- 
poses as  money  redeemable  at  a  future  day,  and  for  the  payment 
of  which  the  faith  of  the  state  is  pledged,  (a)    The  prohibition 

(a)  Craig  v.  The  State  of  Miuoiuri,  4  Peters  U.  8.  410.  In  the  case  of  Briscoe 
9.  The  Bank  of  Kentnckj,  11  Peters  U.  S.  257,  the  question  what  were  biUs  of  credit 
of  which  the  emission  was  prohibited  to  the  states,  was  extensivelj  discussed.  They 
were  defined  to  be  paper  iamed  by  the  authority  of  a  state  on  the  faith  of  the  state,  and 
designed  to  dradate  as  money;  and  under  this  definition  it  was  adjudged,  that  a  bank 
of  the  State  of  Kentucky,  established  in  the  name  and  on  behalf  of  the  state,  under 
the  direction  of  a  president  and  twelve  directors  chonen  by  the  legislature,  and  the 
bank  exclusively  the  property  of  the  state,  and  with  a  capital  of  two  millions,  and 
with  authority  to  issne  notes  payable  to  bearer  on  demand,  and  receive  deposits  and 
make  loans  ;  and  the  notes  of  which  bank,  by  a  subsequent  act,  were  to  be  received 
on  executions  by  plaintifT,  and  if  reftised,  further  proceedings  to  be  delayed  on  the 
judgment  for  two  years,  was  not  within  the  prohibition  of  the  Constitution  of  the  United 
States  against  the  emission  of  bills  of  credit,  Mr.  Justice  Stoty  dissented  from  this  de- 
cision, and  said  that  the  late  ChidT  Justice  Marshall  was  of  opinion  with  him,  when 
the  same  case  was  before  the  court,  and  argued  at  a  preceding  term ;  and  he  further 
said,  that  he  would  not  distinguish  the  case  in  principle  firom  that  of  Craig  v.  The 
State  of  Missouri.  It  appears  to  me,  with  great  submission  to  the  Supreme  Court, 
that  this  decision  essentially  overrules  the  case  of  Craig,  and  greatly  impairs  the  force 
and  value  of  the  constitutional  prohibitioa.  In  the  case  of  Linn  v.  State  Bank  of 
IHinois,  1  Scam.  87,  decided  by  the-Supreme  Court  of  that  state  in  1833,  it  ap- 
peared that  the  State  Bank  of  Illinois  was  owned  by  the  state,  and  authorized  to 
tssne  notes  or  bills  in  small  sums  finom  twenty  dollars  to  one  dollar,  drawing  interest, 
and  receivable  in  payment  of  debts  due  to  the  state ;  and  that  the  legislature  were 
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does  not  therefore  apply  to  the  notes  of  a  state  bank,  drawn  on  the 
credit  of  a  particular  fund  set  apart  for  the  purpose.  (5)  Through 
all  our  colonial  history,  paper  money  was  much  in  use  ;  and  &om 
the  era  of  our  independence  down  to  the  date  of  the  constitution, 
bills  of  credit,  issued  under  the  authority  of  the  confederation 
Congress,  or  of  the  individual  states,  and  intended  for  circulation 
from  hand  to  hand,  were  universally  denominated j!7aj>6r  money; 
and  it  was  to  bar  the  governmental  issues  of  such  a  delusive  and 
pernicious  substitute  for  cash,  that  the  constitutional  prohibition 
was  introduced.  The  issuing  of  such  bills  by  the  state  of  Mis- 
souri, imder  the  denomination  of  certificates^  was  adjudged  to  be 
unconstitutional,  though  they  were  not  made  generally  a  legal 
tender,  but  they  were,  nevertheless,  made  receivable  in  payment 
of  taxes,  and  by  all  civil  and  military  officers  in  discharge  of  sala- 
ries and  fees  of  oflSce.  Instruments,  however,  issued  by  or  on 
behalf  of  a  state,  binding  it  to  pay  money  at  a  future  day,  for 
services  actually  received,  or  for  jnoney  borrowed  for  present  use, 
were  declared  not  to  be  bills  of  credit,  within  the  meaning  of  the 
constitution,  (c) 

pledged  to  redeem  the  bills,  and  creditors  were  stayed  from  collecting  their  debts  ibr 
three  years,  unless  they  would  receive  the  bills  in  payment.  The  conrt  held,  that  the 
analogy  was  so  striking  between  that  institution  and  the  Missouri  loan  office,  as  to 
render  the  decision  in  Craig  v.  The  State  of  Missouri  in  point,  and  binding  on  the 
states ;  and,  consequently,  it  was  adjudged  that  the  act  establishing  the  State  Bank 
of  niinois  was  unconstitutional,  and  its  notes  roid.  And  in  the  case  of  McFar- 
land  p.  The  State  Bank,  4  Ark.  44,  the  Supreme  Court  of  Arkansas  held  itself 
bound  and  concluded  by  the  decision  in  Briscoe  v.  The  Bank  of  Kentucky,  though  it 
was  admitted  to  be  inconsistent  with  the  doctrine  and  decision  in  the  prior  case  of 
Craig  V.  The  State  of  Missouri.  The  court  evidently  regretted  that  the  case  of  Craig 
had  been  overruled,  as  it  contained  the  sound  and  true  constitutional  doctrine.  The 
Bank  of  Arkansas  stood  on  the  same  ground,  and  had  the  same  essential  qualities, 
and  its  notes  were  bOls  of  credit  within  the  decision  of  Craig,  and  not  bills  of  credit 
within  the  decision  of  Briscoe,  and  the  latter  decision  they  held  themselves  bound  lo 
obey.^ 

(6)  Bfllis  ads.  The  State,  2  M'Cord,  12. 

(c)  Craig  v.  The  State  of  Missouri,  ti&.  tup,  Mr.  Justice  Story,  in  his  Commen- 
taries  on  the  Constitution,  vol.  iii.  p.  19,  seems  to  be  of  opinion,  that,  independent  of 
long-continued  practice  from  the  time  of  the  adoption  of  the  constitution,  the  states 
would  not,  upon  a  sound  construction  of  the  constitution,  if  the  question  was  m  inicffra, 
be  authorized  to  incorporate  banks,  with  a  power  to  circulate  bank  paper  as  currency, 
inasmuch  as  they  are  expressly  prohibited  from  coining  money.  He  cites  the  opinions 
of  Mr.  Webster,  of  the  Senate  of  the  United  States,  and  of  Mr.  Dexter,  ibrmoriy  Secre- 


1  The  principle  of  Briscoe  v.  The  Bank  of  Kentneky  was  reaffirmed  in  Dairingtoa  v. 
Bank  of  Alabama,  13  How.  U.  S.  12. 
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(2.)  No  state  tan  pass  ixny  ex  post  facto  law.  Espo»t/act9 

In  Colder  v.  BuUy  (d)  the  question  on  the  meaning  of  ^'"^ 
an  ex  post  facto  law,  within  the  prohibition  of  the  constitution^ 
was  extensively  discussed. 

The  legislature 'of  Connecticut  had,  by  a  resolution  or  law,  set 
aside  a  decree  of  the  Court  of  Probates,  rejecting  a  will,  and  di- 
rected a  new  hearing  before  the  Court  of  Probates,  and  the  point 
was,  whether  that  resolution  was  an  ex  post  facto  law  prohibited 
by  the  constitution  of  the  United  States. 

It  was  held,  that  the  words  ex  post  facto  laws  were  technical 
expressions,  and  meant  every  law  that  made  an  act  done  before 
the  passing  of  the  law,  and  which  was  innocent  when 
•  done,  criminal ;  or  which  aggravated  a  crime,  and  made  *  409 
it  greater  than  it  was  when  committed ;  or  which  changed 
the  punishment,  and  inflicted  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed ;  or  which  altered  the  legal 
rules  of  evidence,  and  received  less  or  diflferent  testimony  than  the 
law  required  at  the  time  of  the  commission  of  the  offence,  in  order 
to  convict  the  offender.  The  Supreme  Court  concluded,  that  the 
law  or  resolution  of  Connecticut  was  not  within  the  letter  or  inten- 
tion of  the  prohibition,  and  was,  therefore,  lawfiil.  (a)  Afterwards, 
in  Fletcher  v.  Peck^  (6)  it  was  observed  that  an  ex  post  facto  law 
was  one  which  rendered  an  act  punishable  in  a  manner  in  which 

taiy  of  VS^ar,  on  the  same  side.  But  the  equal,  if  not  the  greater  authority  of  Mr. 
Hamilton,  the  earliest  Secretary  of  the  Treasury,  may  be  cited  in  support  of  a  different 
opinion,  and  the  contemporary  sense  and  uniform  practice  of  the  nation  are  decisive 
on  the  question.  Bank  paper,  like  checks  and  negotiable  notes,  circulates  entirely  upon 
private  credit,  and  is  not  a  coercive  circulation.  It  is  at  every  person's  option  to 
receive  or  reject  it.  The  constitution  evidently  had  in  view  bills  of  credit  issued  by 
law,  in  the  name  and  on  the  credit  of  the  state,  and  intended  for  circulation  from  hand 
to  hand  as  money,  and  of  which  our  history  furnished  so  many  pernicious  examples. 
The  words  of  the  constitution  are,  that  no  state  shaU  emit  UUs  of  credit.  The  prohibi- 
tion does  not  extend  to  bills  emitted  by  individuals,  singly  or  collectively,  whether  as-  * 
sodated  under  a  private  agreement  for  banking  purposes,  as  was  the  case  with  the 
Bank  of  New  York  prior  to  its  earliest  charter,  in  the  winter  of  1791,  or  acting  under  a  . 
charter  of  incorporation,  so  long  as  the  state  lends  not  its  credit,  or  obligation,  or  coer- 
cion, to  sustain  the  circulation.  In  the  case  of  Briscoe  v.  The  Bank  of  the  Common- 
wealth of  Kentucky,  this  question  was  put  at  rest,  by  the  opinion  of  the  court,  that 
there  was  no  limitation  in  die  constitution  on  the  power  of  the  states  to  incorporate 
banks,  and  their  notes  were  not  intended  to  be  inhibited,  nor  were  considered  as  billa  of 
cndit.    1 1  Peters  U.  S.  257,  345  -  349. 

{d)  3  Dallas,  386. 

(a)  Strong  v.  The  State,  1  Black.  (lad.)  193,  S.  P. 

(6)  6  Cnmch^  138. 
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it  was  not  punishable  when  it  was  conmiitted.^  This  definition  is 
distinguished  for  its  comprehensiYe  brevity  and  precision,  and  it 
extends  to  laws  passed  after  the  act,  and  afiecting  a  person  by  way 
of  punishment  of  that  act,  either  in  his  person  or  estate.  Export 
facto  laws  relate  to  penal  and  criminal  proceedings,  which  impose 
punishments  or  forfeitures,  and  not  to  civil  proceedings,  which  af- 
fect private  rights  retrospectively.  Betrospective  laws  and  state 
laws,  devesting  vested  rights,  imless  ex  pott  facto,  or  impairing 
the  obligation  of  contracts,  do  not  fall  within  the  prohibition  con- 
tained in  the  constitution  of  the  United  States,  however  repugnant 
they  may  be  to  the  principles  of  sound  legislation,  (c) 

suite  ooarto  (3.)  No  State  Can  control  the  exercise  of  any  authorUjf 
^*^^**''"  wwfer  the  federal  government. 

ocnitB.  The  state  legislatures  cannot  annul  the  judgments, 

nor  determine  the  extent  of  the  jurisdiction,  of  the  courts  of  the 
Union.  This  i^as  attempted  by  the  legislature  of  Pennsylvania, 
and  declared  to  be  inoperative  and  void  by  the  Supreme  Court  of 
the  United  States,  in  the  case  of  The  United  States  v.  Peters,  (d) 

Such  a  power,  as  we  have  heretofore  seen,  necessarily  re- 
*  410    sides  in  the  supreme  judicial  tribimal  *  of  the  nation.    It 

has  also  been  adjudged,  that  no  state  court  has  authority  or 
jurisdiction  to  enjoin  a  judgment  of  the  Circuit  Court  of  the 
United  States,  or  to  stay  proceedings  under  it.  This  was  attempted 
by  a  state  court  in  Kentucky,  and  declared  to  be  of  no  validity  by  the 
Supreme  Court  of  the  United  States,  in  UTEim  v.  Voorhies.  (a)  No 
state  tribunal  can  interfere  with  seizures  of  property  made  by  reve- 
nue officers,  under  the  laws  of  the  United  States ;  nor  interrupt,  by 
process  of  replevin,  injunction,  or  otherwise,  the  exercise  of  the  au- 
thority of  the  federal  officers ;  and  any  intervention  of  state  author- 
ity for  that  purpose  is  unlawftil.^  This  was  so  declared  by  the 
Supreme  Court  in  Slocum  v.  Mayherry.  (b)    Nor  can  a  state  court 

(c)  Calder  v.  Boll,  3  Dallas,  3S6 ;  Satterlee  v,  Matthewson,  3  Peten  XT.  8.  418 ; 
Watson  o.  Mercer,  8  Ibid.  88. 

(d)  5  Cranch,  115.  (a)  7  Cranch,  279. 

(h)  2  Wheaton,  1.  Anj  restraint  by  state  anthority  on  state  officers  in  the  exeen- 
tion  of  the  process  of  their  courts,  is  altogether  inoperatiye  npon  the  officers  of  the 
United  States  in  the  execution  of  the  mandates  which  issue  to  them.  Baldwin  J., 
in  McNutt  V.  Bland,  2  How.  U.  S.  17. 

1  Any  law  changing  the  punishment  of  a  criminal  act  committed  before  its  passage 
is  ex  post  facto,  and  void,  unless  the  change  oonaist  in  the  remission  of  a  separate  part  of 
the  punishment.    Hartnng  v.  The  People,  22  N.  T.  95 ;  Sanchez  v.  The  People,  Id.  147. 

^  See  Freeman  v.  Howe,  24  How.  U.  S.  450. 
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issue  a  mandamui  to  an  ofllteer  of  the  United  States.  This  decision 
vas  made  in  the  case  oiJSrClum/  v.  SUliman,  (c)  and  it  arose  in 
consequence  of  the  Supreme  Court  in  Ohio  sustaining  a  jurisdiction 
OTer  the  register  of  the  land  office  of  the  United  States,  in  respect 
to  his  ministerial  acts  as  register,  and  claiming  a  right  to  award  a 
mandaimus  to  that  officer  to  compel  him  to  issue  a  final  certificate 
of  purchase.  The  principle  declared  by  the  Supreme  Court  was, 
that  the  official  conduct  of  an  officer  of  the  goyernment  of  the 
United  States  can  onlj  be  controlled  by  the  power  that  created  him. 

K  the  officer  of  the  United  States  who  seizes,  or  the  court  which 
awards  the  process  to  seize,  has  jurisdiction  of  the  subject-matter, 
then  the  inquiry  into  the  validity  of  the  seizure  belongs  ezclu- 
sively  to  the  federal  courts.  But  if  there  be  no  jurisdiction  in 
the  instance  in  which  it  is  asserted,  as  if  a  marshal  of  the  United 
States,  imder  an  execution  in  favor  of  the  United  States  against 
A,  should  seize  the  person  or  property  of  B,  (d)  then  the  state 
courts  have  jurisdiction  to  protect  the  person  and  the  property  so 
illegally  invaded ;  and  it  is  to  be  observed  that  the  jurisdiction 
of  the  state  courts  in  Rhode  Island  was  admitted  by 
*  the  Supreme  Court  of  the  United  States,  in  Slocvm  v.  *  411 
Mayberryy  upon  that  very  ground. 

Li  the  case  of  The  United  Statee  v.  Barney^  {a)  the  district  judge 
of  Maryland  carried  to  a  great  extent  the  exemption  from  state 
control  of  officers  or  persons  in  the  service  of  the  United  States, 
and  employed  in  the  transportation  of  the  mail.  He  held,  that  an 
innkeeper  had  no  lien  on  the  horses  which  he  had  fed,  and  which 
were  employed  in  the  transportation  of  the  mail.  The  act  of  Con- 
gress of  March,  1790,  prohibited  all  wilful  obstruction  of  the  pas- 
sage of  the  mail ;  and  a  claim  for  debt  would  not  justify  the  stop- 
ping of  the  mail,  or  the  means  necessary  to  transport  it,  either 
upon  principles  of  common  law,  or  upon  the  statute.  The  judge 
stated,  in  this  case,  that  even  a  stolen  horse  found  in  the  mail 
stage  could  not  be  seized  ;  nor  could  the  driver,  being  in  debt,  or 
having  committed  an  offence,  be  arrested,  in  such  a  way  as  to  ob- 
struct the  passage  of  the  mail.  But  in  a  subsequent  case  in  the 
Circuit  Court  of  Pennsylvania,  (5)  it  was  held,  that  the  act  of  Con- 

(c)  6  Wbeaton,  598. 

(d)  Bitien  v.  Ogden,  6  Halst.  370;  Dunn  v.  Tail,  7  Bfartin  (Lonis.)  416. 
(a)  3  Hall's  Law  Journal,  128. 

(6)  United  States  v.  Hart,  1  Peters  C.  C.  390. 
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gres8  was  not  to  be  so  construed  as  to  endanger  the  public  peace 
and  safety.  The  carrier  of  the  mail,  driving  through  a  populous 
city  with  dangerous  rapidity,  and  contrary  to  a  municipal  ordi 
nance,  may  be  stopped,  and  the  mail  temporarily  detained  by  an 
officer  of  the  city*.  So,  if  the  officer  had  a  warrant  against  a  felon 
in  the  stage,  or  if  the  driver  should  commit  murder  in  the  street, 
and  then  place  himself  on  the  mail  stage  box,  he  would  not  be 
protected  from  arrest,  though  a  temporary  stoppage  of  the  mail 
might  be  the  consequence.  The  public  safety  in  one  case  is  of 
more  moment  than  the  public  inconvenience  which  it  might  pro- 
duce in  the  other,  (c*) 

But  while  all  interference  on  the  part  of  the  state  authorities 
with  the  exercise  of  the  lawful  powers  of  the  national  government 

has  been,  in  most  cases  denied,  there  is  one  case  in  which 
*412    any  control  by  the  federal  over  the  state  *  courts,  other 

than  by  means  of  the  established  appellate  jurisdiction,  has 
equally  been  prevented.  In  Biggs  and  Keith  v.  Wolcotty  (a)  it  was 
decided  generaUy,  that  a  court  of  the  United  States  could  not  en- 
join proceedings  in  a  state  court ;  and  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  district  of  Connecticut  was 
reversed,  because  it  had  enjoined  the  parties  from  proceeding  at 
law  in  a  state  court.  So  in  Hx  parte  Cabrera^  (b)  it  was  declared, 
that  the  circuit  courts  of  the  United  States  could  not  interfere 
with  the  jurisdiction  of  the  courts  of  a  state.  These  decisions  are 
not  to  be  contested ;  and  yet  the  district  judge  of  the  northern 
district  of  New  York,  in  the  spring  of  1828,  in  the  case  of  Lansing 
and  Thayer  v.  The  North  River  Steamboat  Company ^  enjoined  the 
defendants  from  seeking  in  the  state  courts,  imder  the  acts  of  the 
state  legislature,  the  remedies  which  those  acts  gave  them.  This 
would  appear  to  have  been  an  assumption  of  the  power  of  control 
over  the  jurisdiction  of  the  state  courts,  in  hostility  to  the  doctrine 

(c)  A  toll-gate  keeper,  on  a  national  road  passing  through  a  state,  cannot  stop  the 
coach  carrying  the  United  States  mail,  for  a  refiisal  to  pay  toll.  The  remedy,  if  any, 
is  by  action  against  the  contractor.    Hopkins  v.  Stockton,  2  VS^atts  &  Scrg.  163. 

(a)  4  Cranch,  179,  S.  P.  In  Kittredge  v.  Emerson,  in  Sup.  Conrt  of  New  Hamp- 
shire, July  term,  1844,  15  N.  Hamp.  227,  and  in  Dudley's  case,  C.  C.  U.  S.  for  Penn- 
sylvania, I  Pennsylvania  Law  Journal,  302 ;  Carrell  v.  F.  &  M.  Bank,  Harr.  (Mich.) 
Ch.  197.-  Neither  the  United  States  nor  the  state  courts  can  interfere  or  control  the 
operations  of  each  other.  The  courts  of  the  United  States  can  only  interfere  by  their 
appellate  jurisdiction,  and  die  state  courts  have  no  power  to  interfere  by  injunction. 
3  Stoiy's  Conun.  on  the  Constitution,  621  -  626. 

(6)  1  Wash.  C.  C.  232 ;  United  States  t;.  French,  1  Gallison,  1,  S.  P. 
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of  the  Supreme  Court  of  the  United  States,  (c)  In  the  case  of 
Kennedy  v.  JEarl  of  CasittU^  (d)  an  injunction  had  been  unwarily 
granted  in  the  English  Court  of  Chancery,  to  restrain  a  paity  from 
proceeding  in  a  suit  in  the  Court  of  Sessions  in  Scotland,  where 
the  parties  were  domiciled.  It  was  admitted  that  the  Court  of 
Sessions  was  a  court  of  competent  jurisdiction,  and  an  indepen- 
dent foreign  tribunal,  though  subject  to  an  appeal  like  the  Court 
of  Chancery,  to  the  House  of  Lords.  K  the  Court  of  Chancery 
could  in  that  way  restrain  proceedings  in  the  Court  of  Sessions, 
the  sessions  might  equally  enjoin  proceedings  in  chancery,  and 
thus  stop  all  proceedings  in  either  court.  Lord  Eldon  said  he 
never  meant  to  go  further  with  the  injunction  than  the  property 
in  England ;  and  he,  on  motion,  dissolved  it  in  toto.  (e)  ^ 

*  (4.)  No  state  can  pa»9  any  law  impairing  the  obligation   *  418 
of  eonbracte. 

We  come  next  to  a  prohibition  of  great  moment,  and  affecting 
extensively  and  deeply  the  legislative  authority  of  the  Noitateou 
states.  There  is  no  prohibitory  clause  in  the  constitution  ^^o^,*^^ 
which  has  given  rise  to  more  various  and  able  discus-  tracis. 
sions,  or  more  protracted  litigation,  than  that  which  denies  to  any 
state  the  right  to  pass  any  law  impairing  the  obligation  of  con- 
taracts.  I  shall  endeavor  to  give  a  full  and  accurate  view  of  the 
judicial  decisions  defining  and  enforcing  this  prohibition. 

The  case  of  Fletcher  v.  Peck^  (a)  first  brought  this  prohibitory 
clause  into  direct  discussion.    The  legislature  of  Georgia,  by  an 


(c)  The  aMuned  jurisdiction  was  not  afterwards  sustained ;  and  a  bill  in  equity  in 
a  state  court  for  an  injunction,  though  against  an  alien  or  citizen  of  another  state,  was 
held  not  to  be  such  a  suit  as  was  removi^le  to  a  Circuit  Court  of  the  United  States. 
1  Paige,  183. 

(</)  2  Swanst  313.  But  in  the  subsequent  case  of  Bushbj  v.  Munday,  5  Madd.  Ch. 
297,  the  Vice-Chancellor  granted  an  injunction,  under  special  circumstances,  to  re- 
strain proceedings  in  the  Court  of  Sessions  in  Scotland.  The  New  York  Court  of 
Chancery  has  disclaimed  any  such  jurisdiction,  in  respect  to  a  foreign  suit  previously 
commenced,  though  it  were  in  possession  of  jurisdiction  over  the  person  of  the  party. 
Mead  v.  Merritt,  1  Paige,  402. 

(e)  It  has  been  assumed  and  asserted  by  official  authority,  that  the  judicial  power 
of  the  United  States  had  no  power  to  enjoin  the  executive  branch  of  the  government 
from  the  execution  of  a  constitutional  duty  or  of  a  constitutional  law,  any  more  than 
they  could  arrest  the  legislature  itself  in  passing  the  law.  Opinions  of  the  Attorneys- 
General,  July  27, 1824,  vol.  i.  507,  508. 

(a)  6  Cranch,  87. 

1  See  Williams  v.  Aynnlt,  31  Barb.  (N.T.)  864. 
TOL.  I.  38 
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act  of  7th  of  January,  1795,  authorized  the  sale  of  a  large  tract 
of  wild  land,  and  a  grant  was  made,  by  letters  patent,  in  pursu- 
ance of  the  act,  to  a  number  of  individuals,  under  the  name  of 
the  Georgia  Company.  Fletcher  held  a  deed  from  Peck  for  a  part 
of  this  land,  uhder  a  title  derived  from  the  patent ;  and  in  the 
deed  Peck  had  covenanted  that  the  state  of  Georgia  was  lawAilly 
seised  when  the  act  was  passed,  and  had  good  right  to  sell,  and 
that  the  letters  patent  were  lawfully  issued,  and  the  title  has  not 
since  been  legally  impaired.  The  action  was  for  breach  of  cove- 
nant ;  and  the  breach  assigned  was,  that  the  letters  patent  were 
void,  for  that  the  legislature  of  Geoi^a,  by  act  of  18th  PebruaJy, 
1796,  declared  the  preceding  act  to  be  null  and  void,  as  being 
founded  in  fraud  and  corruption.  One  of  the  questions  presented 
to  the  Supreme  Court  upon  the  case  was,  whether  the  legislature 
of  Georgia  could  constitutionally  repeal  the  act  of  1795,  and  re- 
scind the  sale  made  under  it. 
*  414  *  The  court  declared,  that  when  a  law  was  in  its  nature 
a  contract,  and  absolute  rights  have  vested  under  that  con- 
tract, a  repeal  of  the  law  could  not  devest  those  rights,  nor  anni- 
hilate or  impair  the  title  so  acquired.  A  grant  was  a  contract 
within  the  meaning  of  the  constitution.  The  words  of  the  consti- 
tution were  construed  to  comprehend  equally  executory  and  exe- 
cuted contracts,  for  each  of  them  contains  obligations  binding  on 
the  parties.  A  grant  is  a  contract  executed,  and  a  party  is  always 
estopped  by  his  own  grant.  A  party  cannot  pronounce  his  own 
deed  invalid,  whatever  cause  may  be  assigned  for  its  invalidity, 
and  though  that  party  be  the  legislature  of  a  state.  A  grant 
amounts  to  an  extinguishment  of  the  right  of  the  grantor,  and 
implies  a  contract  not  to  reassert  that  right.  A  grant  from  a  state 
is  as  much  protected  by  the  operation  of  the  provision  of  tlie  con- 
stitution, as  a  grant  from  one  individual  to  another ;  and  the  state 
is  as  much  inhibited  from  impairing  its  own  contracts,  or  a  con- 
tract to  which  it  is  a  party,  as  it  is  from  impairing  the  obligation 
of  contracts  between  two  individuals.^     It  was  accordingly  do- 

^  The  State  of  Arkansas  chartered  a  bank,  of  which  it  owned  all  the  stock,  and  pro- 
vided in  the  charter  that  the  bills  of  the  bank  shonld  be  received  in  payment  of  debts 
due  the  state ;  held,  that  a  repeal  of  that  provision  could  not  impair  the  obligations  of 
the  state  to  receive  bills  issued  prior  to  the  repeal  in  payment  of  debts  due  the  state. 
VToodruff  ».  Trapnal,  10  How.  U.  S.  190 ;  Paup  t;.  Drew,  Id.  218.  W^hat  is  an  impaix^ 
ing  of  a  contract  is  discussed  in  Baltimore  &  S.  R.  Co.  v,  Nesbit,  10  How.  U.  6.  395 ; 
Butler  i;.  Pennsylvania,  Id.  402 ;  East  Hartford  v.  Hartford  Bridge  Co.  Id.  511.  See 
fxut,  vol.  iii.  • 
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clared,  that  the  estate  held  under  fhe  act  of  1795,  having  passed 
into  the  hands  of  a  bona  fide  purchaser  for  a  valuable  considera- 
tion, the  state  of  Georgia  was  constitutionally  disabled  from  pass- 
ing any  law  whereby  the  estate  of  the  plaintiff  could  be  legally 
impaired  and  rendered  void. 

The  next  case  that  brought  tins  provision  in  review  before  the 
Supreme  Court,  was  that  of  The  State  of  New  Jersey/  v.  WUson.  {a) 
It  was  there  held,  that  if  the  legislature  should  declare  by  law, 
that  certain  lands,  to  be  thereafter  purchased  for  the  use  of  the 
Indians,  should  not  be  subject  to  any  tax,  such  a  legislative  act 
amounted  to  a  contract,  which  could  not  be  resdnded  by  a  subse* 
quent  legislation.  In  that  case,  the  colonial  legislature  of  New 
Jersey,  in  1758,  authorized  the  purchase  of  lands  for  the 
Delaware  *  Indians,  and  made  that  stipulation.  Lands  were  *  415 
accordingly  purchased,  and  conveyed  to  trustees  for  the  use 
of  the  Indians,  and  the  Indians  released  their  claim  to  other  lands, 
as  a  consideration  for  this  purchase.  The  Indians  occupied  these 
lands  until  1803,  when  they  were  sold  to  individuals  under  the 
authority  of  an  act  of  the  legislature,  and,  in  1804,  the  legislature 
repeale'd  the  act  of  1758,  exempting  those  lands  from  taxation. 
The  act  of  1758  was  held  to  be  a  contract,  and  the  act  of  1804 
was  held  to  be  a  breach  of  that  contract,  and  void  under  the  con- 
stitution of  the  United  States. 

The  Supreme  Court  went  again,  and  more  lai^ely,  into  the  con- 
sideration of  this  delicate  and  interesting  constitutional  doctrine, 
in  the  case  of  Terret  v.  Taylor,  (a)    It  was  there  held,  that  a  legis- 

(a)  7  Cranch,  164 ;  In  Brewster  v.  Hough,  10  N.  Hamp.  138,  it  was  held  that  the 
legislature  of  a  state  could  not  efifectnally  devest  itself  of  the  power  of  taxation,  for 
it  was  essentially  a  power  of  sovereignty  or  eminent  domain,  and  the  court  consid- 
ered the  case  of  New  Jersey  v.  Wilson  might  he  sustained  on  the  ground  that  it  was 
in  the  nature  of  a  treaty  With  the  Indians.  Ch.  J.  Marshall,  in  the  case  of  Providence 
Bank  v.  Billings,  4  Peters  XT.  S.  561,  considered  that  it  was  not  to  be  inferred,  without 
positive  stipulation,  that  a  state  had  agreed  to  relinqnish  its  power  of  taxation.  But  in 
Gordon  v.  Appeal  Tax  Court,  3  How.  U.  S.  133,  it  was  adjudged  that  the  legislature 
of  a  state  might  make  a  binding  contract  not  to  be  impaired,  to  refrain  from  imposing 
any  tax  upon  a  bank  or  its  stockholders.  This  would  seem  to  remove  the  doubt 
suggested  in  the  case  in  New  Hampshire,  and  to  show  that  a  state  may,  in  relation  to 
any  particular  subject,  and  for  reasons  of  public  policy  or  consideration,  contract  that 
the  sovereign  power  shall  not  be  exercised.  This  point  is  ably  discussed  in  thfi 
American  Law  Magazine  for  Januaiy,  1846,  art  4.  State  Bank  of  Ohio  v,  Knoop, 
16  How.  U.  8.  369.  And  see  Ohio  L.  Ins.  &  Trust  Ck>.  v.  Dcbolt,  16  How.  U.  8. 
416. 

ia)  9  Cranch,  43. 
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lative  grant,  competently  made,  vested  an  indefeasible  and  irrevo- 
cable title.  There  is  no  authority  or  principle  which  could  support 
the  doctrine,  that  a  legislative  grant  was  revocable  in  its  own  na- 
ture, and  held  only  durmde  bene  pUieito}  Nor  can  the  legislature 
repeal  statutes  creating  private  corporations,  or  confirming  to  them 
property  already  acquired  under  the  faith  of  previous  laws,  and  by 
such  repeal  vest  the  property  in  others,  without  the  consent  or 
default  of  the  corporators.  Such  a  proceeding  would  be  repug- 
nant to  the  letter  and  spirit  of  the  constitution,  and  to  the  princir 
pies  of  natural  justice. 

But  it  was  in  the  great  case  of  Dartmouth  College  v.  Woodr 
ward^  (h)  that  the  inhibition  upon  the  states  to  impair  by  law  the 
obligation  of  contracts,  received  the  most  elaborate  discussion,  and 
the  most  efficient  and  instructive  application.  It  was  there  held, 
that  the  charter  granted  by  the  British  crown  to  the  trustees  of 
Dartmouth  College  in  1769  was  a  contract  within  the  meaning  of 
the  constitution,  and  protected  by  it ;  and  that  the  college  was  a 
private  charitable  institution  not  liable  to  the  control  of  the 
*416  legislature;  *and  that  the  act  of  the  l^slature  of  New 
Hampshire,  altering  the  charter  in  a  material  respect,  with- 
out the  consent  of  the  corporation,  was  an  act  impairing  the  ob- 
ligation of  the  charter,  and  consequently  unconstitutional  and 
void. 

The  chief  justice,  in  delivering  the  opinion  of  the  court,  ob- 
served, that  the  provision  in  the  constitution  never  had  been 
imderstood  to  embrace  other  contracts  than  those  which  respect 
property,  or  some  object  of  value,  and  confer  rights  which  may  be 

(6)  4  Wheaton,  SIS. 

1  In  Christ's  Church  v.  Phil.  24  How.  U.  6.  300,  it  was  held  by  the  Sapreme  Coart 
of  the  n.  S.  that  an  exemption  from  taxation  contained  in  the  charter  of  a  corporation 
granted  bj  a  state,  was  in  its  nature  durante  bene  placito  and  revocable  by  subsequent 
act.  It  was  adjudged,  however,  by  the  same  court  in  the  Jefferson  Branch  Bank  v. 
Skelly,  1  Black,  436,  that  a  state  in  chartering  a  corporation  might  in  express  iermSf 
and  for  a  consideration,  contract  that  the  corporation  should  bo  exempt  from  taxation, 
and  that  a  contract  so  made  was  protected  from  subsequent  legislation.  In  that 
case  the  charter  provided  that  six  per  cent  of  the  profits  of  the  bank  should  be  paid  to 
the  state  in  lieu  of  taxes.  Bee,  also,  Piqua  Branch  of  the  State  Bank  of  Ohio  v. 
Knoop,  16  How.  U.  8.  369,  and  Dodge  v.  Woolsey,  18  How.  U.  8. 831,  where  the  same 
point  was  determined.  In  the  Jefferson  Branch  Bank  v.  Skelly,  9  Ohio  State,  606, 
the  Supreme  Court  of  Ohio  refused  to  follow  the  two  last-mentioned  cases,  and  held 
that  the  act  imposing  the  tax  was  constitutional.  But  on  appeal  in  the  Supreme  Court 
of  the  U.  8.  the  judgment  was  reversed.    1  Black,  436,  siipna. 
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asserted  in  a  court  of  justice.  Dartmouth  College  was  a  private 
eleemosynary  institution,  endowed  with  a  capacity  to  take  property 
for  objects  unconnected  with  government,  and  its  fiinds  were  be- 
stowed by  individuals  on  the  faith  of  the  charter,  and  those  fiinds 
consisted  entirely  of  private  donations.  The  corporation  was  not 
invested  with  any  portion  of  political  power,  nor  did  it  partake,  va 
any  degree,  in  the  administration  of  civil  government.  It  was  the 
institution  of  a  private  corporation  for  general  charity.  Tlie  char- 
ter was  a  contract  to  which  the  donors,  the  trustees  of  the  corporar 
tion,  and  the  crown,  were  the  original  parties,  and  it  was  made  on 
a  valuable  consideration,  for  the  security  and  disposition  of  prop- 
erty. The  legal  interest,  in  every  literary  and  charitable  institu- 
tion, is  in  trustees,  and  to  be  asserted  by  them,  and  they  claim  or 
defend  in  behalf  of  the  religion,  charity,  and  education,  for  which 
the  corporation  was  created,  and  the  private  donations  made.  Con- 
tracts of  this  kind,  creating  these  charitable  institutions,  are  most 
reasonably  within  the  purview  and  protection  of  the  constitution. 
This  contract  remained  unchanged  by  the  Revolution ;  and  the 
duties,  as  well  as  the  powers  of  the  government,  devolved  on  the 
people  of  New  Hampshire ;  but  the  act  of  that  state  which  was 
complained  of  transferred  the  whole  power  of  governing  the  col- 
lege, from  trustees  appointed  according  to  the  will  of  the  founder 
expressed  in  the  charter,  to  the  executive  of  New  Hampshire.  The 
will  of  the  state  was  substituted  for  the  will  of  the  donors,  in  every 
essential  operation  of  the  college.  The  charter  was  reor- 
ganized in  such  a  manner  as  *  to  convert  a  literary  institu-  *  417 
tion,  moulded  according  to  the  will  of  its  founders,  and 
placed  under  the  control  of  private  literary  men,  into  a  machine 
entirely  subservient  to  the  will  of  government.  This  was,  conse- 
quently, subversive  of  that  contract,  on  the  faith  of  which  the 
donors  invested  their  property ;  and  the  act  of  the  legislature  of 
New  Hampshire  was  therefore  held  to  be  repugnant  to  the  consti- 
tution of  the  United  States.^ 

^  See  State  v.  Hejward,  3  Bich.  889.  See,  also,  Toledo  Bank  v.  Bond,  1  Ohio  State,  622. 
It  is  held  ia  this  case  that  the  charter  of  a  private  corporation  is  not  a  contract  within 
the  inhibition  of  the  Constitntion  of  the  United  States ;  and  it  is  denied  that  the  con- 
trary doctrine  received  the  sanction  of  a  majority  of  the  court  in  the  Dartmouth  Col- 
lege case. 

A  state,  it  seems,  has  no  authority  to  impair  rights  acquired  under  a  oonttruction  given 
to  an  act.    Lambertson  «.  Hogan,  2  Barr,  22. 
Where  the  state  parts  with  property,  even  by  gift,  it  is  a  oontniet  not  to  impair  the 

38* 
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The  fiame  course  of  reasoning,  and  leading  to  the  same  conclu- 
sion, was  adopted  and  expressed  by  some  of  the  other  judges. 

In  the  opinion  given  by  Judge  Story,  he  added  some  new  and 
interesting  views  of  the  nature  of  the  contracts  which  the  consti- 
tution intended  to  protect.  He  denied  the  power  of  the  legisla- 
ture to  dissolve  even  the  contract  of  marriage,  without  a  breach 
on  either  side,  and  against  the  wishes  of  the  parties.  A  dissolu- 
tion of  the  marriage  obligation,  without  any  default  or  assent  of 
the  parties,  may  as  well  fall  within  the  prohibition  of  the  constitu- 
tion, as  any  other  contract  for  a  valuable  consideration.  A  man 
has  as  good  a  right  to  his  wife  as  to  the  property  acquired  under 
a  marriage  contract ;  and  to  devest  him  of  that  right  without  his 
defkult,  and  against  his  will,  would  be  as  flagrant  a  violation 
of  the  principles  of  justice  as  the  confiscation  of  his  estate,  (a) 
The  prohibitory  clause  he  also  considered  to  extend  to  other  con- 
tracts besides  those  where  the  parties  took  fbr  their  own  private 
benefit.  A  grant  to  a  private  trustee,  for  the  benefit  of  a  particu- 
lar cestui  que  trusty  or  for  any  special,  private,  or  public  charity, 
cannot  be  the  less  a  contract,  because  the  trustee  takes  nothing 
for  his  own  benefit.  Nor  does  a  private  donation,  vested  in  a 
trustee  for  objects  of  a  general  nature,  thereby  become  a  public 
trust,  which  the  government  may,  at  its  pleasure,  take  from  the 

(a)  In  Magnire  v.  Magaire,  7  Dana,  184,  Ch.  J.  Robertson  considered  the  contract 
of  marriage  to  be  m  generis,  and  nnlike  ordinary  or  commercial  contracts.  It  was 
publici  juris,  and  created  by  the  public  law,  sabject  to  the  public  will,  and  not  to  that 
of  the  parties,  who  could  not  dissolve  it  by  mutual  oonsuent.  It  was  much  more  than  a 
contract.  It  established  fundamental  domestic  relations,  and  he  did  not  think  it  was 
embraced  by  the  constitutional  interdiction  of  legislatiye  acts  impairing  the  obligation 
of  contracts.  This  appears  to  be  the  soundest  construction  of  the  constitutional  pro- 
vision alluded  to.* 

rights  BO  acquired.  Commercial  Bank  of  Natchez  v.  Chambers,  8  Smedes  and  Marsh.  9. 
8o  a  statute  to  confirm  a  vendee's  title  by  the  deed  of  a  feme  covert,  ineffectual  when 
made,  has  been  held  to  be  invalid,  as  impairing  the  obligation  of  contracts.  Pearoe 
V.  Patton,  7  B.  Mon.  162. 

In  Sheriff  v.  Lowndes,  16  Maryland,  357,  it  was  held  by  the  Maryland  Court  of  Ap- 
peals that  a  statute  changing  the  number  and  mode  of  electing  trustees  from  that  pre- 
scribed in  the  charter  of  an  academy  was  unconstitutional,  whether  contributions  had 
or  had  not  been  made  to  the  institution  by  private  individuals  on  the  fiuth  of  Ao 
charter. 

*  To  the  same  efiect  is  the  opinion  of  Mason  J.,  in  White  v.  White,  6  Barb.  (N.  T.) 
474,  and  the  case  of  Noel  v.  Ewing,  9  Ind.  37.  The  court  of  Florida  considers  the 
marriage  contract  as  within  the  protection  of  the  constitution.  Ponder  v.  Graham,  4 
Honda,  29. 
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trustee.  Governmefit  cannot  revoke  a  grant  even  of  its  own  funds, 
wlien  given  to  a  private  person,  or  to  a  corporation,  for  special  uses. 
It  has  no  other  remaining  authority  but  what  is  judicial, 
to  enforce  the  proper  administration  of  the  trust.  Nor  *  is  *  418 
a  grant  less  a  contract,  though  no  beneficial  interest  accrues 
to  the  possessor.  Many  a  franchise,  whether  corporate  or  not,  may, 
.in  point  of  fact,  be  of  no  exchangeable  value  to  the  owners,  and 
yet  they  are  grants  within  the  meaning  and  protection  of  the  con- 
stitution. All  incorporeal  hereditaments,  as  immunities,  digni- 
ties, offices,  and  franchises,  are  rights  deemed  valuable  in  law,^  and 
whenever  they  are  the  sulgect  of  a  contract  or  grant,  they  are  just 
as  much  within  the  reach  of  the  constitution  as  any  other  grant. 
All  corporate  franchises  are  legal  estates.  They  are  powers  coup- 
led with  an  interest,  and  corporators  have  vested  rights  in  their 
character  as  corporators.  Upon  this  doctrine  it  was  insisted,  that 
the  trustees  of  Dartmouth  College  had  rights  and  privileges  under 
the  charter,  of  which  they  could  not  be  devested  by  the  legislature 
without  their  consent. 

The  act  of  the  legislature  did  impair  their  rights,  and  vitally 
afiect  the  interests  of  the  college  under  the  charter.  If  a  grant 
of  franchise  be  made  to  A,  in  trust  for  a  special  purpose,  the  grant 
cannot  be  revoked,  and  a  new  grant  made  to  A,  B,  and  C,  for  the 
same  purpose,  without  violating  the  obligation  of  the  first  grant. 
K  property  be  vested  by  grant  in  A  and  B,  for  the  use  of  a  general 
charity,  or  private  eleemosynary  foundation,  the  obligation  of  the 
grant  is  impaired,  when  the  estate  is  taken  from  their  exclusive 
management,  and  vested  in  them  in  common  with  ten  other  per- 
sons. 

I  have  thus  stated  the  substance  of  the  argument  of  the  Su- 
preme Court  in  this  celebrated  case,  and  it  contains  one  of  the 
most  full  and  elaborate  expositions  of  the  constitutional  sanctity 
of  contracts  to  te  met  with  in  any  of  the  reports.  The  decision 
in  that  case  did  more  than  any  other  single  act,  proceeding  from 
the  authority  of  the  United  States,  to  throw  an  impregnable  bar- 
rier aroujid  all  rights  and  franchises  derived  from  the  grant  of 
government ;  and  to  give  solidity  and  inviolability  to  the  literary^ 

^  Public  offices  have  not  in  this  coantry  the  character  of  grants ;  nor  is  there  any 
contract  with  govemment  respecting  their  tenure  or  emoluments  within  the  protec- 
tion of  the  constitution.  Batler  v.  Pennsylyania,  10  How.  U.  S.  402 ;  Conner  v.  Major^ 
&c,  of  New  York,  1  Seld.  285 ;  Coffin  v.  State,  7  Porter  (Ind.)  157. 
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charitable,  religious,  and  commercial  institutions  of  our  coun- 

try.* 
419  *       *  The  same  prohibitory  clause  in  the  constitution  came 

again  under  discussion  in  the  case  of  Oreen  v.  BidcUe.  (a) 
It  was  observed  by  the  court,  that  the  objection  to  a  law,  on  the 
ground  of  its  impairing  the  obligation  of  contracts,  could  never 
depend  upon  the  extent  of  the  change  which  the  law  effects  in  it. 
Any  deviation  from  its  terms,  by  postponing  or  accelerating  the 
period  of  performance  which  it  prescribes,  imposing  conditions  not 
expressed  in  the  contract,  or  dispensing  with  the  performance  of 
those  which  are  expressed,  however  minute  or  apparentiy  imma- 
terial in  their  effect  upon  the  contract,  or  upon  any  part  or  parcel 
of  it,  impairs  its  obligation.  To  deny  any  remedy  under  a  contract, 
or  by  burdening  the  remedy  with  new  conditions  and  restrictions,  to 
make  it  useless  or  hardly  worth  pursuing,  is  equally  a  violation  of 

the  constitution,  (b)    Upon  this  principle  it  is,  that  if  a  creditor 

• 

(a)  8  Wheaton,  1.  4  Miller  (Louis.)  94  S.  P.  See,  also,  Bronson  v.  Kinzie,  1  How. 
tJ.  8.811. 

(6)  It  seemed  to  be  admitted,  in  the  case  of  Bronson  v.  Kinzie,  (hat  there  might  be 
legitimate  alterations  of  the  remedy,  if  they  did  not  seriously  impair  the  remedy. 
Something  to  the  same  extent  was  said  by  Ch.  J.  Marshall,  in  Stniges  v.  Crownin- 
shiold ;  but  the  admission  is  rather  dangerous,  from  its  liability  to  misconstruction  and 
abuse ;  and  still  more  so  is  the  language  of  the  court  in  the  case  of  Evans  v.  Mont- 
gomery, 4  Watts  &  Serg.  218.  In  the  case  of  Woodfin  v.  Hooper,  4  Humph.  (Tenn.) 
13,  it  was  held,  that  the  right  of  the  creditor  to  imprison  a  debtor,  existing  at  the  time 
of  the  formation  of  the  contract,  was  no  part  of  the  contract,  and  that  remedy  might 
afterwards  be  repealed,  and  the  defendant  even  discharged  from  prison,  under  an  exe- 
cution upon  the  contract.  But  to  take  away,  by  legislalaye  act>  the  existing  remedies 
for  enforcing  the  obligation  of  the  contract,  so  as  to  leare  the  creditor  without  redress, 
would  be  a  mockery  of  justice,  and  repugnant  to  the  constitution  of  the  United  States. 
The  courts  do  not  undertake  to  go  so  for,  nor  do  they  undertake  to  draw  the  line 
between  remedies  that  may  and  remedies  that  may  not  be  taken  away.  The  danger  is, 
that  the  permission  may  be  used  so  as  to  abolish  all  efficient  remedies  —  lAorpermmo-^ 
et  demo  tinum,  demo  etiam  wmrn  ;  dum  eadat.  It  is  unfortunate  that  the  loose  language, 
in  some  cases,  of  the  Supreme  Court  of  tiie  United  States  has  encouraged  the  state 

'  The  general  doctrine  established  in  this  case  has  led  to  a  practice  in  some  of  the 
states  of  inserting  in  corporate  charters  an  express  provision  subjecting  them  to  repeal 
or  alteration  by  the  legislature.  In  New  York  the  power  to  alter  or  repeal  all  future 
charters  is  reserved  by  the  state  constitution  of  1846.  Art.  8,  sec  I.  And  where  such 
a  power  is  reserved,  whether  in  a  state  constitution,  in  a  general  statute  under  which 
corporations  are  organized,  or  in  a  special  charter,  it  is  deemed  a  part  of  the  contract 
between  the  state  and  the  corporation,  so  as  to  withdraw  the  latter  from  the  protection 
of  the  federal  constitution.  In  re  Oliver  Lee  &  Co.'s  Bank,  21  N.  T.  9.  See,  also.  In 
n  Beciprocity  Bank,  22  K.  T.  9. 
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agrees  with  his  debtor  to  postpone  the  day  of  payment,  or  in  any 
other  way  to  change  the  terms  of  the  contract,  without  the  con- 

l^gifllatnres  to  deal  in  discretion  with  Imwfiil  remedies  existing  when  contracts  were 
mede.^  The  better  doctrine  is,  that  all  effectual  remedies  afiecting  the  interests  and 
rights  of  the  owner,  existing  when  the  contract  was  made,  become  an  essential  ingre- 
dient in  it,  and  are  parcel  of  the  creditor's  right,  and  onght  not  to  be  disturbed.  The 
oonstitntion  of  New  Jersey  of  1844,  (art  4,  sec.  7^)  declares,  that  the  legislature  shall 
not  deprive  a  party  of  any  remedy  for  enforcing  &  contract  which  existed  when  the 
contract  was  made.  This  is  a  wise  provision,  giving  additional  and  material  securities 
to  the  sanctity  and  ciBcacy  of  contracts.  All  suspension  by  statute  of  remedies,  or  any 
part  thereof,  existing  when  the  contract  was  naade,  is  more  or  less  impairing  its  obliga- 
tion. The  true  doctrine  of  the  constitution  on  this  subject  is  to  be  found  in  Bronson 
V,  Kinzie,  McCracken  v.  Hiuywood,  and  Lancaster  Sfiving  Institution  v,  Beizart,  infira, 
vol.  iv.  p.  434,  n.  a.  In  the  case  of  Chadwick  v,  Moore,  8  Watts  &  Serg.  49,  it  was 
held,  that  a  statute  of  Pennsylvania,  in  1842,  suspending  for  a  year  a  sale  on  execution 
for  less  than  two  thirds  of  the  appraised  value,  was  not  nnconstitntional.  Mr.  Ch.  J. 
Gibson,  who  delivered  the  opinion  of  the  court,  seemed  to  hold,  that  a  temporary 
restraint  on  the  remedy,  when  not  to  an  unreasonable  degne,  was  within  the  sound 
discretion  of  the  legislature,  and  he  preferred  such  a  qualified  doctrine  to  one  that 
went  for  the  absolute  integrity  of  the  constitutional  principle  in  the  entire  existing 
remedy.  Vide  injha,  pp.  455,  456.  And  see  James  v.  Stall,  9  Barb.  (N.  Y.)  482. 
Baugher  v.  Nelson,  9  Gill,  299.  Stocking  v.  Hunt,  3  Denio,  274.  Smith  v.  Morse,  2 
Cal.  524.  The  sounder  state  doctrine,  as  it  seenns  to  me,  is  that  declared  by  Ch.  J. 
Bronson,  in  the  case  of  Quackenbush  o.  Danks,  1  Denio,  128 ;  for,  as  he  observes,  laws 
which  in  form  go  only  to  the  remedy,  may  have  the  practical  efl^t  of  nuUiiying  the 
contract.^ 

^  The  lights  of  the  states  to  regulate  and  modify  the  remedies  npon  contracts,  has 
been  again  affirmed  in  the  Supreme  Court  of  the  United  States.  In  The  Bank  of  the 
State  of  Alabama  v,  Dalton,  9  How.  U.  S.  522,  it  was  held,  that  a  state  law,  enacting 
that  all  judgments  which  had  been  obtained  in  any  other  state  prior  to  its  passage, 
should  be  barred,  unless  suit  was  brought  npon  the  judgment  within  two  years,  was 
declared  to  relate  solely  to  the  remedy,  and  to  be  valid.  The  principle  has  been 
affirmed  under  a  variety  of  circumstances  in  the  state  courts.  Newton  v,  Tibbatts,  2 
Eng.  150.  Bronson  v.  Newbeny,  2  Doug.  (Mich.)  38.  Bockwell  v.  Hubbell,  2  Doug. 
(Mich.)  197.  This  last  caae  carries  the  doctrine  to  an  extreme,  for  it  deci4es  that  an 
exemption  of  a  part  of  tho  debtor's  property  ftom  payments  of  his  debts  merely  affects 
the  remedy.  See,  also,  Tarpley  «.  Hamer,  9  Smedes  &  Marsh.  310.  Brace  v.  Sckuyler, 
4  Gilm.  281. 

In  Howard  v,  Bugbee,  24  How.  U.  S.  461,  the  sound  doctrine  is  reaffirmed.  It  was 
there  held,  that  a  statute  of  Alabama  which  authorized  the  redemption  of  mortgaged 
premises  in  two  years  after  a  sale  under  a  decree,  by  bona  Jide  creditors  of  the  mortgagor, 
was  void  as  to  sales  made  under  mortgages  executed  prior  to  the  enactment  of  the 
statute. 

^  In  the  Court  of  Appeals,  the  doctrine  of  Quackenbush  v.  Danks  was  lefk  nndi»- 
turbed  upon  an  equal  division  of  the  court  See  Danks  v.  Quackenbush,  I  Comst.  129. 
It  had  been  held  in  the  former  case,  that  a  statute  exempting  certain  property  from 
levy  on  execution  should  not  operate  retrospectively  so  as  to  affect  the  remedies  for 
debts  contracted  before  its  passage. 

Bat  in  Morse  v.  Goold,  1  Keman,  281,  a  case  arising  upon  the  same  statute,  it  was 
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sent  of  the  surety,  the  latter  is  discharged,  although  the  change 
was  for  his  advantage.' 

The  material  point  decided  in  that  case  was,  that  a  compact 
between  two  states  was  a  contract  within  the  constitutional  pro- 
hibition. The  terms  contract  and  compact  were  synonymous ; 
and  a  contract  is  an  agreement  of  two  or  more  parties  to  do  or 
not  to  do  certain  acts.  Tha  court  declared,  that  the  doctrine  had 
been  already  announced  and  settled,  that  the  constitution  em- 
braced all  contracts  executed  and  executory,  and  whether  be- 
tween individuals,  or  between  a  state  and  individuals ;  and  that 
a  state  had  no  more  power  to  impair  an  obligation  in  which  she 
iierself  had  entered,  than'  she  had  to  impair  the  contracts  of  indi- 
viduals.* 

Another  case,  which  led  to  a  very  extensive  inquiry  into  the 
operation  and  effect  of  the  constitutional  prohibition  upon  the 
states  not  to  pass  laws  impairing  the  obligation  of  contracts,  was 
that  of  Sturffes  v.  Orotimtn8hield.{c)  The  defendant  was  sued  in  one 
of  the  federal  courts  upon  two  promissory  notes,  given  in  March, 
1811,  and  he  pleaded  his  discharge  under  an  insolvent 
*  420    act  of  New  York,  passed  in  April,  *  1811.    This  insolvent 

(c)  4  Wheaton,  122. 

held,  that  it  should  apply  to  all  cases,  whether  the  debt,  apon  which  execation  issues, 
Hccrued  before  or  after  its  enactment.  For  the  act  only  modifies  the  remedy  withoat 
impairing  its  efflcieocy.  And  in  Conkey  v.  Hart,  4  Keman,  3d,  it  was  held,  that  the  act 
abolishing  distress  for  rent  is  effectual  to  take  away  the  right  of  distress  in  a  lease 
made  before  the  statate,  proTiding  expressly  that  the  lessor  might  distrain.  And  that 
although  the.state  was  bound  to  provide  some  remedy  for  the  lessor,  still  it  might  take 
away  the  particular  remedy  of  distress.  (Two  of  the  judges,  Selden  and  T.  A.  John- 
son, dissented.) 

In  Thome  «.  San  Francisco,  4  Cal.  127,  it  was  held  that  the  suspension  by  statate 
of  remedies  or  any  part  thereof,  existing  when  the  contract  was  made,  more  or  less 
impairs  the  obligation  of  the  contract,  and  is  unconstitutional. 

And  each  state  has  the  right  to  legislate  upon  the  remedy  in  suits  on  judgments  of 
other  states.    Bacon  v.  Howard,  20  How.  U.  S.  22. 

*  Where  a  bank  was  chartered  with  power  to  receive  money  on  depont,  and  pay 
away  the  same,  &c,  and  to  discount  bills  of  exchange  and  notes,  and  make  loans,  Ac., 
and  while  in  the  exereise  of  these  powers  an  act  was  passed  by  the  legislature,  making 
it  unlawful  for  any  bank  in  the  state  to  transfer,  by  indorsement  or  otherwise,  any  note, 
bill  receivable,  or  other  evidence  of  debt,  it  was  held  that  the  act  was  void,  as  a  violation 
of  the  contract  made  by  the  state  with  the  bank  in  the  granting  of  its  charter.  It  would 
also,  it  seems,  be  a  violation  of  the  contract  between  the  makers  of  the  notes  and  the 
bank.    Planters'  Bank  v.  Sharp,  Baldwin  v.  Payne,  6  How.  U.  8.  SOI,  326,  387,  332. 

*  The  obligation  of  a  contract  cannot  be  impaired  by  the  constitution  of  a  state  as/ 
icoro  than  by  an  act  of  its  legislature.    Dodge  v.  Woolsey,  IS  How.  U.  S.  331. 
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aet  was  retrospective,  and  discharged  the  debtor  upon  his  single 
petition,  and  upon  his  surrendering  his  property  in  the  manner 
therein  prescribed,  without  the  concurrence  of  any  creditor,  from 
all  his  pre-existing  debts,  and  from  all  liability  and  responsibility 
by  reason  thereof. 

The  chief  justice,  in  the  opinion  which  he  delivered  on  behalf 
of  the  court,  admitted,  that  until  Congress  exercised  the  power 
to  pass  uniform  laws  on  the  subject  of  bankruptcy,  the  individual 
states  may  pass  bankrupt  laws,  provided  those  laws  contain  no 
provision  violating  the  obligation  of  contracts.  It  was  admitted, 
that  the  states  might  by  law  discharge  debtors  £rom  imprisonment, 
for  imprisonment  was  no  part  of  the  contract,  but  only  a  means 
of  coercion.  It  was  also  admitted,  that  they  might  pass  statutes 
of  limitation,  for  such  statutes  relate  to  the  remedy,  and  not  to  the 
obligation  of  the  contract,  (a)  It  was  further  stated  by  the  court, 
that  the  insolvent  laws  of  far  the  greater  number  of  the  states  only 
discharged  the  person  of  the  debtor,  and  left  the  obligation  to  pay 
in  full  force,  and  to  this  the  constitution  was  not  opposed.  But  a 
law  which  discharged  the  debtor  from  his  contract  to  pay  a  debt  by 
a  given  time,  without  performance,  and  released  him  without  pay* 
ment,  entirely  from  any  future  obligation  to  pay,  impaired,  because 
it  entirely  discharged  the  obligation  of  that  contract,  and,  conse- 
quentiy,  the  discharge  of  the  defendant,  under  the  act  of  1811, 
was  no  bar  to  the  suit.^ 

The  court  held,  that  the  obligation  of  a  contract  was  not  f\il« 
filled  by  a  cessio  bofwrum^  for  the  parties  had,  not  merely  in  view 
the  property  in  possession  when  the  contract  was  made,  but  its 
obligation  extended  to  future  acquisitions ;  and  to  release  them 
from  being  liable  impaired  the  obligation  of  the  contract.  There 
was  a  distinction,  in  the  nature  of  things,  between  the  obliga- 
tion of  a  contract,  and  the  remedy  to  enforce  that  obligation,  and 

(a)  In  the  case  of  Baxngardner  «.  Ciicoit  Court,  4  Missou.  50,  it  was  decided,  that 
a  statato  directing  a  stay  of  execution  on  judgments  was  unconstitutional,  both  as  it 
regarded  the  constitution  of  Missouri  and  of  the  United  States. 

^  A  ground  of  defence,  howerer,  to  an  action  on  contract  resting  on  a  statute 
founded  in  public  policy  may  be  taken  away  by  a  repeal  of  the  statute.  Washburn 
V.  Franklin,  36  Barb.  (N.  Y.)  599.  So  it  is  held  in  Connecticut  that  a  statute  validating 
certain  usurious  contracts  previously  made,  and  which  under  »  statute  relating  to 
usury  were  partly  void,  is  not  unconstitutional  or  invalid.  Savings  Bank  v.  Allen,  2S 
Conn.  97. 
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the  latter  might  be  modified,  as  tiie  wisdom  of  the  legislatare 
should  direct.    But  the  constitutioii  intended  to  restore 

*  421    and  preserve  public  *  confidence  completely.    It  intended 

to  establish  a  great  principle,  that  contracts  should  be  in- 
violable. 

The  case  in  which  this  decision  was  made  was  one  in  which 
the  contract  was  existing  when  the  law  was  passed ;  and  the  court 
said  that  their  opinion  was  confined  to  the  case.  A  distinction 
has  been  taken  between  the  case  of  a  contract  made  before,  and 
one  made  after,  the  passing  of  the  act.  It  was  taken  by  the  Su- 
preme Court  of  New  York,  in  Mather  y.  Btishy  (a)  and  by  the 
Chief  Justice  of  Massachusetts,  in  Blanchard  t.  Russdl,  (b)  and 
was  relied  on  as  a  sound  distinction  by  the  Court  of  Chancery  of 
New  York,  in  Sicks  v.  SotcKkiss.  (c)  The  doctrine  of  these  cases 
is,  that  an  insolvent  act  in  force  when  the  contract  was  made,  did 
not,  in  the  sense  of  the  constitution,  impair  the  obligation  of  that 
contract,  because  parties  to  a  contract  have  reference  to  the  exist- 
ing laws  of  the  country  where  it  is  made,  and  are  presimied  to 
contract  in  reference  to  those  laws.  It  is  an  implied  condition  of 
every  contract,  that  the  party  shall  be  absolved  from  its  perform- 
ance if  the  event  takes  place  which  the  existing  law  declares  shall 
dispense  with  the  performance.  The  decision  in  Stwrge%  v.  Crown- 
vMhidd  is  supposed  to  be  consistent  with  that  distinction,  when  it 
establishes  the  principle,  that  an  insolvent  act,  discharging  a  debtor 
from  his  contract  existing  when  the  law  passed,  so  that  his  future 
acquisitions  could  not  be  touched,  is  unconstitutional,  and  the 
discharge  obtained  under  it  void. 

But  the  Supreme  Court  of  the  United  States,  in  XTMUlan  v. 
HTNeiUj  (d)  went  a  step  further,  and  held,  that  a  discharge  under 
a  state  insolvent  law  existing  when  the  debt  was  contracted,  was 
equally  a  law  impairing  the  obligation  of  contracts,  and  equally 
within  the  principle  declared  in  Sturges  v.  Orouminshield.  This 
was  a  discharge  imder  the  insolvent  law  of  a  different  government 
from  that  in  which  the  contract  was  made.  It  remains  yet  to  be 
settled,  whether  it  be  lawful  for  a  state  to  pass  an  insolvent 

*  422   law,  *  which  shall  be  effectual  to  discharge  tlie  debtor  from 

a  debt  contracted  after  the  passing  of  the  act,  and  con- 
tracted within  the  state  making  the  law.    The  general  language 

(a)  16  Johns.  233.  (c)  7  Johns.  Ch.  S97. 

(6)  18  Moss.  1.  {d)  4  Wheaton,  209. 
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of  the  court  vould  seem  to  reaoh  even  this  case ;  but  the  facts 
in  these  cases  decided  do  not  cover  this  ground,  and  the  cases 
decided  are  not  authority  to  that  extent,  (a)  It  wUl  be  perceived, 
that  the  power  of  the  states  over  this  subject  is,  at  all  events, 
exceedingly  narrowed  and  cut  down ;  and,  as  the  decisions  now 
stand,  the  debt  must  have  been  contracted  tj^ier  the  passing  of 
the  act,  and  the  debt  must  have  been  contracted  unthin  the  state, 
and  between  citizens  of  the  state,  or  else  a  discharge  will  not  ex- 
tinguish the  remedy  against  the  future  property  of  the  debtor,  (b) 

(a)  In  the  caae  of  Bronson  v,  Kinzie,  1  How.  U.  S.  811,  it  was  ccmceded,  that  con- 
tracts made  sabsequent  to  the  stay-laws  of  Illinois  were  to  be  governed  hj  them,  if 
made  to  be  executed  in  the  state ;  for  every  state  may  prescribe  the  legal  and  equitable 
obligations  of  a  contract  to  be  made  and  executed  within  it 

(6)  In  Smith  e.  Fanons,  1  Ham.  107,  and  in  Hempstead  v.  Bead,  6  Conn.  4S0, 
the  power  of  the  states  over  contracts  was  understood  and  declared  to  be  confined 
within  the  precise  limits  mentioned  in  the  text.  See,  also,  vol.  ii.  pp.  392,  393.  The 
result  of  the  decisions,  says  Judge  Story,  (3  Comm.  Const.  U.  S.  15,  256,)  is,  that 
state  insolvent  laws  lawfully  apply,  (1.)  to  all  contracts  made  within  the  state,  between 
dtisens  of  the  state ;  (2.)  they  do  not  apply  to  contracts  made  within  the  state,  between 
a  citizen  of  the  state  and  a  citizen  of  another  state;  (3.)  nor  to  contracts  not  made 
within  the  state ;  and  the  contracts  so  protected  are  equally  so  fiom  prospective  as 
well  as  retrospective  legislation.^  But  if  a  creditor  out  of  the  state  voluntarily  makes 
himself  a  party  to  the  proceedings  under  the  insolvent  law  of  the  state,  and  accepts  a 
dividend,  he  is  bound  by  his  own  act,  and  is  deemed  to  have  waived  his  extra-territorial 
immunity.  In  Satteriee  v,  Matthewson,  2  Peters  U.  S.  380,  the  Supreme  Court  of 
the  United  States  held,  that  no  part  of  the  constitution  of  the  United  States  applied 
to  a  tiate  law  whidi  deoeAed  rights  whidi  wen  vetted  6y  law  in  an  mdimdualf  provided  its 
effects  be  not  to  impair  the  obligation  of  a  contraat.  It  was  further  held,  that  retroepectice 
laws  were  not  within  the  constitutional  prohibition,  provided  they  did  not  impair  the 
obligation  of  contradSy  or  partake  of  the  character  of  ex  poet  facto  laws.  It  has  also 
been  decided  that  a  state  government  may  tax  state  banks,  eo  nomine,  at  discretion,  and 
that  it  would  not  be  a  violation  of  the  contracts  creating  the  banks,  for  no  contract 
was  to  be  implied  not  to  impose  such  a  tax.  Providence  Bank  v.  Billings,  4  Peters 
U.  S.  514.  It  has  been  adjudged  in  Louisiana  and  Mississippi,  that  a  state  law  re- 
quiring a  bank  to  receive  at  par  its  own  notes,  though  under  par  in  the  market,  in 
payment  of  debts  due  to  it,  is  constitutional.  12  Bob.  (Louis.)  125;  3  Smedes  & 
Marsh.  665.^ 

1  Upon  a  review  of  the  cases  decided  in  the  Supreme  Court  of  the  United  States,  it 
is  the  opinion  of  the  court,  in  Marsh  v.  Putnam,  8  Gray,  551,  that  the  result  of  the 
decisions  is  too  broadly  stated  by  Mr.  Justice  Story.    See  pp.  563,  564. 

In  this  case  it  is  held,  that  "  a  certificate  of  discharge  under  the  insolvent  laws  of 
Massachusetts  is  a  bar  to  an  action  on  a  contract  between  two  dtixens  of  that  state, 
though  made  and  to  be  performed  in  another  state."  See,  too,  Scribner  9.  Fisher,  2 
Gray,  43. 

^  A  statute,  making  the  stockholders  liable  for  the  debts  of  the  corporation,  is  valid 
in  respect  to  debts  subsequently  contracted,  and  binding  on  one  becoming  a  member 
after  the  passage  of  the  act.    Stanley  v,  Stanley,  26  Maine,  191. 
VOL.  I.  39 
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And  while  on  this  point,  it  maynot  be  amiss  to  observe,  that  the 
cniiob<mo-<^^*^  fxfnorum  of  the  Boman  law,  introduced  by  Julius 
^^  Caesar,  and  which  prevails  at  present  in  most  parts  of 

the  continent  of  Europe,  only  exempted  the  person  of  the  debtor 
from  imprisonment.  It  did  not  release  or  discharge  the  debt,  nor 
exempt  the  future  acquisitions  of  the  debtor  from  execution  for 
the  debt,  (c)  The  English  statute  of  32  Geo.  II.,  commonly  called 
the  Lords'  Act,  and  the  more  recent  English  statutes  of  33  Qeo. 

III.,  1  Oeo.  lY.,  3  Greo.  IV.,  and  5  Oeo.  lY.  have  gone  no 
*  428    further  than  to  discharge  the  debtor's  person ;  *  and  it  may 

be  laid  down  as  the  law  of  Germany,  fiance,  HoUand,  Scot- 
land, England,  <&c.,  that  insolvent  laws  are  not  more  extensive  in 
their  operation  than  the  ceaaio  bonorum  of  the  civil  law.  (a)  In 
many  parts  of  Germany,  as  we  are  informed  by  Huberus  and 
Heineccius,  (b)  a  cesaio  bonarum  does  not  even  work  a  discharge 
of  the  debtor's  person,  and  much  less  of  his  future  property.  The 
cession  under  the  Roman  law  did  not  extend  to  protect  the  debtor 
from  personal  responsibility,  fpr  penalties  accruing  on  the  commis^ 
sion  of  crimes.  Si  in  cere  rum  habeatj  in  peUe  luit.  But  in  Ger- 
many the  ces9iio  bonarum  has  the  severe  operation  of  depriving  the 
insolvent  of  his  remedy  for  a  personal  trespass,  committed  prior 
to  the  cession,  so  far  as  pecuniary  compensation  is  in  question,  (e) 

voitaiecaa  C^*)  ^^  ^^^^  ^^"^  P^^  ncUuroHzotion  laws. 
paHiMtanii.  By  the  constitution  of  the  United  States,  Congress 
on  lawv.  j^^^g  power  to  establish  a  uniform  rule  of  naturalization. 
It  was  held,  in  the  Circuit  Court  of  the  United  States,  in  Philadel- 
phia, in  1792,  in  Collet  v.  Collet^  (d)  that  the  state  governments 
still  enjoy  a  concurrent  authority  with  the  United  States  upon  the 
subject  of  naturalization,  and  that  though  they  could  not  contrar 
vene  the  rule  established  by  Congress,  or  ^^  exclude  those  citizens 

(c)  According  to  the  Spanish  hiw,  (Partidas,  1.  3,  tit.  15,  part  5,)  the  debtor's  prop- 
erty, acquired  subsoqnentlj  to  the  cessio  bonorwn,  was  only  liable  so  far  as  it  exceeded 
the  amount  necessary  for  his  support.  But  the  law  of  Louisiana  contains  no  such 
exception.    3  BCartin  (Louis.)  5S8.    4  Ibid.  292, 298. 

(a)  Code,  7,  71, 1 ;  Dig.  42,  3,  4,  and  6 ;  Yoet,  ad  Pand.  42,  3,  8 ;  Heineocu  Opera, 
torn.  T.  p.  620;  torn.  vl.  pp.  384,  387;  Code  de  Commerce,  No.  568.  R^pertoii« 
Universel  et  Raisonn^  de  Jurisprudence,  par  Merlin,  tit.  Cession  de  Biens ;  Esprit  des 
Lois,  tom.  i.  114 ;  2  Bell's  Comm.  680-597 ;  16  Johns.  244,  note. 

(6)  Hub.  Praelec.  tom.  ii.  1454 ;  Heincc  Elem.  Jur.  Ciy.  secund.  ord.  Pand.  pp.  6, 1, 
42,  tit  3 ;  Elem.  Jur.  Ger.  lib.  2,  tit.  13,  sec.  387. 

(e)  Yoet,  ad  Pand.  42,  3,  10. 

{d)  2  Dallas,  294. 
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who  had  been  made  such  by  that  rule,  yet  that  they  might  adopt 
citizens  upon  easier  terms  than  those  which  Congress  may  deem 
it  expedient  to  impose."  But  though  this  decision  was  made  by 
two  of  the  judges  of  the  Supreme  Court,  with  the  concurrence  of 
the  district  judge  of  Pennsylvania,  it  is  obrious  that  this 
opinion  *  was  hastily  and  inconsiderately  declared.  If  the  *  424 
construction  given  to  tlie  constitution  in  this  case  was  the 
true  one,  the  provision  would  be,  in.  a  great  degree,  useless,  and 
the  policy  of  it  defeated.  The  very  purpose  of  the  power  was 
exclusive.  It  was  to  deprive  the  states  individually  of  the  power 
of  naturalizing  aliens  according  to  their  own  will  and  pleasure, 
and  thereby  giving  them  the  rights  and  privileges  of  citizens  in 
every  other  state.  K  each  state  can  naturalize  upon  one  year's 
residence,  when  the  act  of  Congress  requires  five,  of  what  use  is 
the  act  of  Congress,  and  how  does  it  become  a  uniform  rule  ? 

This  decision  of  the  Circuit  Court  may  be  considered  as,  in  ef- 
fect, overruled.  In  the  same  Circuit  Court,  in  1797,  Judge  Iredell 
intimated,  that  if  the  question  had  not  previously  occurred,  he 
should  be  disposed  to  think  that  the  power  of  naturalization  oper* 
ated  exclusively,  as  soon  as  it  was  exercised  by  Congress,  (a)  And 
in  the  Circuit  Court  of  Pennsylvania,  in  1814,  it  was  the  opinion 
of  Judge  Washington,  that  the  power  to  naturalize  was  exclu* 
sively  vested  in  Congress.  (6)  Afterwards,  in  Chirac  v.  Chirac^  (c) 
the  Chief  Justice  of  the  United  States  observed,  that  it  certainly 
ought  not  to  be  controverted,  that  the  power  of  naturalization  was 
vested  exclusively  in  Congress.  In  HovAton  v.  Moore,  (d)  Judge 
Story  mentioned  the  power  in  Congress  to  establish  a  uniform  rule 
of  naturalization  as  one  which  was  exclusive,  on  the  ground  of 
there  being  a  direct  repugnancy  or  incompatibility  in  the  exercise 
of  it  by  the  states.  The  weight  of  authority,  as  well  as  of  reason, 
may,  therefore,  be  considered  as  clearly  in  favor  of  this  latter  con- 
struction.^ 

(a)  United  States  v.  Villato,  2  Dallas,  370.  {d)  5  Wheaton,  49. 

(6)  Golden  v.  Prince,  3  Wash.  C.  C.  313. 
(c)  3  Wheaton,  269. 

^  The  obscuritj  on  this  subject  will  be  remored  by  attending  to  the  distinction  be 
tween  local  rights  of  citizenship  within  a  state  and  citizenship  of  the  United  States  ao- 
cording  to  the  constitution.    Undoubtedly  citizenship  at  large  in  the  sense  of  the  con* 
stitntion  can  be  conferred  on  a  foreigner  only  by  the  naturalization  laws  of  Congress. 
But  each  state,  in  the  exercise  of  its  local  and  reserved  sovereignty,  may  place  foreign- 
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*425  *  (6.)  The  states  eannwt  impo$e  a  tax  an  the  national  ba$ik 
or  its  branches  J  or  on  national  stock. 
No  state  can  Th®  inability  of  the  states  to  impede  or  control,  bj 
tax  a  natiaDai  taxation  or  otlierwiso,  the  lawAil  institutions  and  mea&- 
'  nres  of  the  national  goyemment,  was  largely  discussed 
and  strongly  declared  in  the  case  of  Jf'  Outtoeh  v.  The  State  of 
Maryland,  (a)  In  that  case  the  State  of  Maryland  had  imposed  a 
tax  upon  the  Branch  Bank  of  the  United  States  established  in 
that  state,  and,  assuming  the  bank  to  be  constitutionally  created 
and  lawfully  established  in  that  state,  the  question  arose  on  the 
validity  of  the  steite  tax.  It  was  adjudged  that  the  state  govern- 
ments had  no  right  to  tax  any  of  the  constitutional  means  em- 
ployed by  the  government  of  the  Union  to  execute  its  consti- 
tutional powers,  nor  to  retard,  impede,  burden,  or  in  any  manner 
control  the  operations  of  the  constitutional  laws  enacted  by  Con- 
gress, to  carry  into  effect  the  powers  vested  in  the  national  gov- 
ernment. 

To  define  and  settie  the  bounds  of  the  restriction  of  the  power 
of  taxation  in  the  states,  and  especially  when  that  restriction  was 
deduced  from  the  implied  powers  of  the  general  government,  was 
a  great  and  difiicult  imdertaking ;  but  it  appears  to  have  been,  in 
this  instance,  most  wisely  and  most  successfully  performed.  It 
was  declared  by  the  court,  that  it  was  not  to  be  denied  that  the 
power  of  taxation  was  to  be  concurrently  exercised  by  the  two 
governments ;  but  such  was  the  panuQOunt  character  of  the  con- 
stitution of  the  United  States,  that  it  had  a  capacity  to  withdraw 
any  subject  from  the  action  even  of  this  power ;  and  it  might  re- 
strain a  state  from  any  exercise  of  it  which  may  be  incompatible 
with,  and  repugnant  to,  the  constitutional  laws  of  the  Union.  Tho 
great  principle  that  governed  the  case  was,  that  the  constitution, 
and  the  laws  made  in  pursuance  thereof,  were  supreme,  and  that 
they  controlled  the  constitution  and  laws  of  the  respective 
*  426    states,  and  could  not  be  controlled  *  by  them.    It  was  of 

(a)  4  Wheaton,  816. 


en  or  other  persons  on  a  footing  widi  its  own  cituens,  as  to  political  rights  and  pri^ 
ileges  to  be  enjoyed  within  its  own  dominion.  Bat  state  regnlations  of  this  character 
do  not  make  the  persons  on  whom  snch  rights  are  conferred  citizens  of  the  United 
States  or  entitle  them  to  the  privileges  and  immnnities  of  citizens  in  another  state. 
Dred  Scott's  case,  19  How.  (U.  S.)  893. 
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the  very  essence  of  supremacy,  to  remove  all  obstacles  to  its 
action  within  its  own  sjAere,  and  so  to  modify  every  power 
vested  in  subordinate  governments,  as  to  exempt  its  own  opera- 
tions from  their  Influence.  A  supreme  power  must  control  every 
other  power  which  is  repugnant  to  it.  The  right  of  taxation  in 
the  states  extends  to  all  subjects  over  which  its  sovereign  power 
extends,  and  no  further.  The  sovereignty  of  a  state  extends  to 
everything  which  exists  by  its  own  authority,  or  is  introduced  by 
its  permission ;  but  it  does  not  extend  to  those  means  which  are 
employed  by  Congress  to  carry  into  execution  their  constitutional 
powers.  The  power  of  state  taxation  is  to  be  measured  by  the 
extent  of  state  sovereignty,  and  this  leaves  to  a  state  the  command 
of  all  its  resources,  and  the  unimpaired  power  of  taxing  the  peo- 
ple and  property  of  the  state.  But  it  places  beyond  the  reach  of 
state  power  all  those  powers  conferred  on  the  government  of  the  . 
Union,  and  all  those  means  which  are  given  for  the  purpose  of 
carrying  those  powers  into  execution.  This  principle  relieves 
from  clashing  sovereignty ;  from  interfering  powers ;  from  a  re- 
pugnancy between  a  right  in  one  government  to  puU  down  what 
there  is  an  acknowledged  right  in  another  to  build  up ;  from  the 
incompatibility  of  a  right  in  one  government  to  destroy  what  there 
is  a  right  in  another  to  preserve.  The  power  to  tax  would  involve 
the  power  to  destroy,  and  Hie  power  to  destroy  might  defeat  and 
render  useless  the  power  to  create.  There  would  be  a  plain  repug- 
nance in  conferring  on  one  government  the  power  to  control  the 
constitutional  measures  of  another,  which  other,  with  respect  to 
those  very  measures,  was  declared  to  be  supreme  over  that  which 
exerts  the  control.  K  the  right  ci  the  states  to  tax  the  means 
employed  by  the  general  government  did  really  exist,  then  the 
declaration  that  the  constitution '  and  the  laws  made  in  pursuance 
thereof  should  be  the  supreme  law  of  the  land,  would  be  empty 
and  unmeaning  declamation.  If  the  states  might  tax  one  instru- 
ment employed  by  the  government  in  the  execution  of  its 
powers,  they  might  tax  *  every  other  instrument.  They  *  427 
might  tax  the  mail ;  they  might  tax  the  mint ;  they  might 
tax  the  papers  of  the  custom-house ;  they  might  tax  judicial  pro- 
cess ;  they  might  tax  all  the  means  employed  by  the  government, 
to  an  excess  which  would  defeat  all  the  ends  of  government. 

The  claim  of  the  states  to  tax  the  Bank  of  the  United  States 
was  thus  denied,  and  shown  to  be  fallacious ;  and  that  there  was  a 
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manifest  repugnancy  betw^n  the  power  of  Maryland  to  tax,  and 
the  power  of  Confess  to  preserve,  the  institution  of  the  Branch 
Bank.  A  tax  on  the  operations  of  the  bank  was  a  tax  on  the 
operations  of  an  instrument  employed  by  the  goyemment  of  the 
Union  to  carry  its  powers  into  execution,  and  was  consequentiy 
unccoistitutional.  A  case  could  not  be  selected  from  the  decisions 
of  the  Supreme  Court  of  the  United  States,  superior  to  this  one 
of  itr  OuUoch  V.  The  State  of  Maryland^  for  the  clear  and  satisfac- 
tory manner  in  which  the  supremacy  of  the  laws  of  the  Union 
have  been  maintained  by  the  court,  and  an  undue  assertion  of 
state  power  overruled  and  defeated. 

But  the  court  were  careful  to  declare  that  their  decision  was  to 
be  received  with  this  qualification,  —  that  the  states  were  not  de- 
{Mrived  of  any  resources  of  taxation  which  they  originally  possessed, 
and  that  the  restriction  did  not  extend  to  a  tax  paid  by  the  real 
property  of  the  bank,  in  common  with  the  real  property  within  the 
state ;  nor  to  a  tax  imposed  upon  the  interest  which  the  citizens 
of  Maryland  might  hold  in  that  institution,  in  conmion  with  other 
property  of  the  same  description  throughout  the  state,  (a) 

The  decision  pronounced  in  this  case  against  the  validity  of  the 
Maryland  tax  was  made  on  the  7th  of  March,  1819 ;  and  it  was 
on  the  7th  of  February  preceding  that  the  legislature  of  the  state 
of  Ohio  imposed  a  similar  tax,  to  the  amount  of  fifty  thousand  dol- 
lars annually,  on  the  Branch  Bank  of  the  United  States  established 
in  that  state.  Notwithstanding  this  decision,  the  ofiicers  of  the 
state  of  Ohio  proceeded  to  levy  the  tax,  and  that  act  brought  up 
before  the  Supreme  Court  a  renewed  discussion  and  consid- 
*  428  oration  of  the  legality  *  of  such  a  tax.  (a)  It  was  attempted 
to  withdraw  this  case  £rom  the  influence  and  authority  of 
the  former  decision,  by  the  suggestion  that  the  Bank  of  the  United 
States  was  a  mere  private  corporation,  engaged  in  its  own  business, 
with  its  own  views,  and  that  its  great  end  and  principal  object 

(a)  In  Bemey  v.  Tax  CoUector,  2  Bailey  (S.  C.)  654,  a  state  tax  on  dividends 
arising  from  stock  in  the  Bank  of  the  United  States,  owned  by  a  citizen  of  the  state, 
was  adjudged  to  be  constitutional.  And  in  the  case  of  the  Union  Bank  v.  The  State, 
9  Yerger,  490,  it  was  held,  that  state  bank  stock,  as  individual  property,  might  be 
taxed,  when  owned  by  resideiits  of  the  state ;  but  that  the  stock  held  by  non-resident 
stockholders  was  not  snbjoct  to  the  taxing  power  of  the  state,  for  it  must  be  a  tax  m 
penonam,  and  stock  is  a  chose  in  action,  and  has  no  locality,  and  follows  the  person  of 
the  owner. 

(a)  Osbom  «.  Bank  of  the  United  States,  9  Wheaton,  738. 


LECT.  XIX.]  THE  UHITED  STATES.  463 

were  private  trade  and  private  profit.  It  was  admitted,  that  if 
that  were  the  case,  the  bank  would  be  subject  to  the  taxing  power 
of  the  state,  as  any  individual  would  be.  But  it  was  not  the  case. 
The  bank  was  not  created  for  its  own  sake,  or  for  private  purposes. 
It  has  never  been  supposed  that  Congress  could  create  such  a  cor- 
poration. It  was  not  a  private,  but  a  public  coiporation,  created 
for  public  and  national  puiposes,  and  as  an  instrument  necessary 
and  proper  for  carrying  into  eflfect  the  powers  vested  in  the  govern- 
ment of  the  United  States.  The  business  of  lending  and  dealing 
in  money  for  private  purposes  was  an  incidental  circumstance,  and 
not  the  primary  object ;  and  the  bank  was  endowed  with  this  fac- 
ulty, in  order  to  enable  it  to  effect  the  great  public  ends  of  the 
institution,  and  without  such  faculty  and  business  the  bank  would, 
want  a  capacity  to  perform  its  public  functions.  And  if  the  trade 
of  the  bank  was  essential  to  its  character  as  a  machine  for  the 
fiscal  operations  of  the  government,  that  trade  must  be  exempt 
from  state  control,  and  a  tax  upon  that  trade  bears  upon  the  whole 
machine,  and  was,  consequently,  inadnoissible,  and  repugnant  to 
the  constitution.  In  Weston  v.  The  City  OauncU  of  CfharlestoUj  (6) 
it  was  decided,  that  a  state  tax  on  stock  issued  for  loans  made  to 
the  United  States  was  unconstitutional.  The  court  considered  it 
to  be  a  tax  on  the  power  given  to  Congress  to  borrow  money  on 
the  credit  of  the  United  States,  and  thereby  to  diminish  the  means 
of  the  United  States  used  in  the  exercise  of  its  powers,  and  that 
it  was,  consequently,  repugnant  to  the  constitution.  By  declaring 
the  powers  of  the  general  government  supreme,  the  consti- 
tution has  shielded  its  action  in  the  *  exercise  of  its  powers,  *  429 
from  any  restraining  or  controlling  action  of  the  local  gov- 
ernments, {a)  ^ 

(6)  2  Peters  U.  S.  449. 

(a)  A  decision  upon  the  same  principle  was  made  in  the  case  of  Dobbins  v.  The 
C!ommissioncr8  of  Erie  County,  16  Peters  XT.  S.  435,  where  it  was  held,  that  an  officer 
of  the  United  States  was  not  liable  to  be  rated  and  assessed  fcr  his  office  hj  state 
rates  and  levies :  for  this  would  be  to  diminish  the  recompense  secured  hj  law  to 
the  officer.  In  the  case  of  Melcher  v.  The  City  of  Boston,  in  the  Sup.  Judicial  Court 
of  Massachusetts,  March,  1845,  9  Metcalf,  73,  it  was  stated  as  a  question  unde- 
cided, whether  a  tax  assessed  upon  the  income  of  an  officer  of  the  United  States  would 
not  be  lawful,  and  not  within  the  case  of  Dobbins.  It  was  decided  in  the  Massa- 
chusetts case,  that  a  derk  in  a  post-office  was  not  an  officer  exempted  from  taxation  of 
his  income. 

1  The  New  York  Court  of  Appeals  recently  decided,  in  Bank  of  the  Commonwealth  9. 
Commissioners  of  Taxes,  23  N.  Y.  192,  that  the  stock  or  public  debt  of  the  United 
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Placet  eeded      (7^^  The  stoU  governments  hovB  fio  Jurisdiction  in 
Btates.         ceded  to  the  United  States. 

The  state  governments  may  likewise  lose  all  jurisdiction  over 
places  purchased  by  Congress,  by  the  consent  of  the  legislature  of 
the  state,  for  the  erection  of  forts,  dock-yards,  light-houses,  hospi- 
tals, military  academies,  and  other  needful  buildings.  (5)  The 
question  which  has  arisen  on  the  subject  was  as  to  the  effect  of  the 
proviso  or  reservation,  usually  annexed  to  the  consent  of  the  state, 
that  all  civil  and  crindnal  process,  issued  under  the  authority  of 
the  state,  might  be  executed  on  the  lands  so  ceded,  in  like  mamier 
as  if  the  cession  had  not  been  made.  This  point  was  much  dis- 
cussed in  the  Circuit  Court  of  the  United  States  in  Rhode  Island, 
in  the  case  of  The  United  States  v.  Cornell,  (c)  It  was  held  that  a 
purchase  of  lands  within  the  jurisdiction  of  a  state,  with  the  con- 
sent of  the  state,  for  the  national  purposes  contemplated  by  the 
constitution,  did,  ipso  fuctOy  by  the  very  terms  of  the  constitution, 
fall  within  the  exclusive  legislation  of  Congress,  and  that  the  state 
jurisdiction  was  completely  ousted.  What,  then,  is  the  true  intent 
and  effect  of  the  saving  clause  annexed  to  the  cessions  ?  It  does 
not  imply  the  reservation  of  any  concurrent  jurisdiction  or  legi&- 
lation,  or  that  the  state  retained  a  right  to  punish  for  acts  done 
within  the  ceded  lands.  The  whole  apparent  object  of  the  proviso 
was  to  prevent  the  ceded  lands  from  becoming  a  sanctuary  for 
fugitives  from  justice,  for  acts  done  within  the  acknowledged  ju- 
risdiction of  the  state ;  and  such  permission  to  execute  process 
is  not  incompatible  with  exclusive  sovereignty  and  jurisdiction. 
The  acceptance  of  a  cession,  with  this  reservation,  amounts  to  an 
agreement  of  the  new  sovereign  to  permit  the  free  exercise  of 

(6)  Const  art  1,  sec.  8. 

(c)  2  Mason,  60,  91 ;  United  States  v.  Dayis,  5  Ibid.  856,  S.  P. 

States,  whether  held  by  corporations  or  bj  individuals,  was  liable  to  taxation  under  the 
laws  of  the  state.  Bj  the  statutes  of  that  state  property  is  assessed  for  taxation  in 
mass  and  not  by  any  enumeration  or  specification  of  the  items  which  compose  the  tax- 
payer's estate.  This  was  the  g^und  of  distinction  suggested  in  the  preyailing  opinion 
of  Judge  Denio  between  this  case  and  that  of  Weston  v.  The  City  of  Charleston.  The 
puMic  stocks  of  the  Union  were  held  taxable  in  common  with  the  mass  of  prop- 
erty in  the  state,  the  mode  of  assessment  being  such  that  no  unfiiendly  discrimina- 
tion as  to  that  species  of  property  was  possible.  The  Chief  Judge  dissented.  The 
question  was  carried  for  review  to  the  Supreme  Court  of  the  United  States,  where  the 
decision  was  reversed  and  the  doctrine  affirmed  that  the  stocks  of  the  United  S^^itst 
government  cannot  be  reached  by  state  taxation.    2  Blacky  620. 
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such  process,  *  as  being  quoad  hoc  his  own  process.  Tliis  *  430 
construction  has  been  frequently  declared  bj  the  courts  of 
the  United  States,  and  it  comports  entirely  with  the  intention  of 
the  parties ;  and  upon  any  other  construction  the  cession  would 
be  nugatory  and  void.  Judge  Story  doubted  whether  Congress 
were  even  at  liberty,  by  the  terms  of  tlie  constitution,  to  purchase 
lands  with  the  consent  of  a  state,  under  any  qualification  of  that 
consent,  which  would  deprive  them  of  exclusive  legislation  over 
the  place.  The  courts  of  the  United  States  have  sole  and  exclu- 
sive jurisdiction  over  an  offence  committed  within  a  ceded  place, 
notwithstanding  the  ordinary  reservation  of  the  right  to  execute 
civil  and  criminal  process  of  the  state.  That  was  no  reservation 
of  any  sovereignty  or  jurisdiction. 

Congress,  in  exercising  powers  of  exclusive  legislation  over  a 
ceded  place  or  district,  imite  the  powers  of  general  with  those  of 
local  legislation.  The  power  of  local  legislation  carries  with  it,  as 
an  incident,  the  right  to  make  that  power  effectual.  Congress 
exercises  that  particular  local  power,  like  all  its  other  powers,  in 
its  high  character  as  the  legislature  of  the  Union  ;  and  its  general 
power  may  come  in  aid  of  these  local  powers.  It  is,  therefore, 
competent  for  Congress  to  try  and  punish  an  offender  for  an 
offence  committed  within  one  of  those  local  districts,  in  a  place 
not  within  such  jurisdiction ;  or  to  provide  for  the  pursuit  and 
arrest  of  a  criminal  escaping  from  one  of  those  districts  after  com- 
mitting a  felony  there ;  or  to  punish  a  person  for  concealing,  out 
of  the  district,  a  felony  committed  within  it.  All  these  incidental 
powers  are  necessary  to  the  complete  execution  of  the  principal 
power ;  and  the  Supreme  Court,  in  Cohens  v.  Virginia^  (a)  held, 
that  they  were  vested  in  Congress. 

It  follows,  as  a  consequence,  from  this  doctrine  of  the  federal 
courts,  tliat  state  courts  cannot  take  cognizance  of  any 
*  offences  conmiitted  within  such  ceded  districts ;  and,  on  *  431 
the  other  hand,  that  the  inhabitants  of  such  places  cannot 
exercise  any  civil  or  political  privileges  under  the  laws  of  the 
state,  because  they  are  not  bound  by  those  laws.  This  has  been 
so  decided  in  the  state  courts,  (a)  But  if,  in  any  case,  the  United 
States  have  not  actually  purchased,  and  the  state  has  not,  in  point 

(o)  6  Wheaton,  426  -  4S9. 

(a)  Commonwealth  «.  Qi\axj,  8  Mam.  72 ;  Same  «.  Toang,  1  Hall's  Jounal  of  Jmit- 
prudence,  53. 
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of  fact,  ceded  the  place  or  territory  to  the  United  States,  its  juris- 
diction remains,  notwithstanding  the  place  may  hare  been  occu- 
pied, ever  since  its  surrender  hj  Great  Britain,  by  the  troops  of 
the  United  States,  as  a  fort  or  garrison.  The  Supreme  Court  of 
New  York  accordingly  held,  in  the  case  of  The  People  v.  Chcffr^j  (b) 
that  they  had  jurisdiction  of  a  murder  committed  by  one  soldier 
upon  another  within  Niagara  fort.  Nor  would  the  purchase  of 
the  land  by  the  United  States  be  alone  sufficient  to  vest  them  with 
the  jurisdiction,  or  to  oust  that  of  the  state,  without  being  accom- 
panied or  followed  with  the  consent  of  the  legislature  of  the  state. 
This  was  so  decided  in  the  case  of  The  OoimnonweaUh  of  PenMj/U 
vania  v.  Yormg^  {c) 

Ptowertore  -     (^')  ^^  (xmstruction  of  the  power  of  Congress  to  r^fUr 
niateoom-     late  commerce  among  the  several  states. 
'***^  I  proceed  next  to  examine  the  judicial  decisions  under 

the  power  given  to  Congress  to  "  regulate  commerce  with  foreign 
nations,  and  among  the 'several  states '' ;  and  it  will  be  perceived, 
that  the  questions  arising  imder  this  power  have  been  of  the  ut- 
most consequence  to  the  interests  of  the  Union,  and  the  residuary 
claims  and  sovereignty  of  the  states. 
The  first  question  that  arose  upon  this  part  of  the  constitution 

(6)  17  Johns.  225. 

(c)  1  Hall's  Journal  of  Jorispradence,  47.  The  jurisdiction  of  the  United  States 
over  the  lands  within  places  ceded  by  a  state  was  fhllj  and  learnedly  examined  by 
Mr.  Justice  Woodbury,  in  the  Circuit  Court  of  the  United  States  in  Massachusetts, 
in  October,  1845,  in  the  case  of  the  United  Sates  v.  Ames,  1  Wood.  &  Minot,  76. 
It  was  adjudged,  that  if  the  United  States  own  lands  in  any  state,  and  there  be  no 
cession  of  the  jurisdiction,  the  lex  rei  ntoB  applicable  to  the  land-owners  of  the  state, 
governs,  as  to  rights  and  remedies,  equally  applying  to  non-residents  and  citizens, 
when  the  laws  of  Congress  have  not  otherwise  provided ;  such,  ibr  instance,  is  the  case 
under  an  analogous  principle,  when  the  United  States  are  the  holders  of  a  bill  of  ex- 
change. United  States  v.  Barker,  12  Wheaton,  561,  and  when  liable  to  damages  on 
foreign  bills  of  exchange,  as,  see  supra,  p.  297 ;  and  as  to  liability  to  general  avcnige. 
See  in/hif  vol.  iii.  p.  171,  a ;  and  as  to  alluvions  and  land  deposits,  10  Peters  U.  S.  662, 
717 ;  and  as  to  set-off,  see  wpra,  p.  297.  But  if  the  ceded  lands  have  been  accom- 
panied with  a  cession  of  the  jurisdiction,  the  lands  are  subject  to  the  laws  of  Con- 
gress, and  not  to  those  of  the  state;  and  those  state  laws  cannot  be  permitted  to 
thwart  or  embarrass  the  object  of  the  cession  by  taxes,  or  by  overflowing  the  land  with 
water,  or  otherwise  in  any  degree  to  conflict  with  what  is  required  or  provided  by  the 
general  government  of  the  United  States,  which  may  punish  ofienoes  and  trespasses, 
and  remove  intruders  thereon.  On  the  other  hand,  if  Congress  have  not  provided  any 
adequate  and  exclusive  remedy  ibr  injuries  to  public  property,  then  the  common  law 
or  laws  of  the  states  apply.  But  the  United  States  have  jurisdictioa  over  Us  terrUary, 
though  the  particular  lands  have  not  been  ceded,  inasmuch  as  the  lands  are  held  ibi 
special  purposes,  and  are  to  be  protected. 
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was,  respecting  the  power  of  Congress  to  interrupt  or  destroy  tlie 
commerce  of  the  United  States,  by  laying  a  general  em- 
bargo, without  any  limitation  as  to  time.  By  the  act  *  of  *  432 
Congress  of  22d  December,  1807,  an  embargo  was  laid  on 
all  ships  and  vessels  in  the  ports  and  harbors  of  the  United  States, 
and  a  prohibition  of  exportation  from  the  United  States,  either  by 
land  or  water,  of  any  goods,  wares,  or  merchandise,  of  foreign  or 
domestic  growth  or  manufacture.  There  were  several  supple- 
mentary acts  auxiliary  to  this  principal  one,  and  intended  more 
eifectusdly  to  enforce  it,  under  certain  specific  exceptions.  In  the 
case  of  The  United  States  v.  The  Brigantine  William,  in  the  Dis- 
trict  Court  of  Massachusetts,  in  September,  1808,  (a)  it  was  ob- 
jected that  the  act  was  unconstitutional,  for  that  Congress  had  no 
right,  under  the  power  to  regulate  commerce,  thus  to  annihilate  it, 
by  interdicting  it  entirely  with  foreign  nations.  But  the  court 
decided  that  the  Embargo  Act  was  within  the  constitutional  pro- 
vision. The  power  of  Congress  was  sovereign  relative  to  conamer- 
cial  intercourse,  qualified  by  the  limitations  and  restrictions  ex- 
pressed in  the  constitution ;  and  by  tlie  treaty-making  power  of 
the  President  and  Senate,  Congress  had  a  right  to  control  or 
abridge  commerce  for  tlie  advancement  of  great  national  purposes. 
Non-intercourse  and  embargo  laws  are  within  the  range  of  legisla- 
tive discretion  ;  and  if  Congress  have  the  power,  for  purposes  of 
safety,  or  preparation,  or  counteraction,  to  suspend  commercial  in- 
tercourse with  foreign  nations,  they  are  not  limited  as  to  the  dura- 
tion, more  than  as  to  the  manner  and  extent  of  the  measure,  (b)  ^ 

A  still  graver  question  was  presented  for  the  consideration  of 
the  federal  judiciary^  in  the  case  of  GUbhom  v.   Ogden,  {c) '  de- 

(a)  2  Hall's  Amer.  Law  Jonraal,  255. 

(6)  Mr.  Justice  Stoiy  says,  that  the  measnre  of  a  general  embaiigo,  indefinite  as  to 
time  as  that  laid  in  1807,  went  to  the  utmost  vezge  of  implied  constitatlonal  power. 
Commentaries,  vol.  ill.  p.  163. 

(c)  9  Wheatott,  1. 

^  Under  the  power  to  reg:nlate  commerce,  Congress  can  exclude,  either  partially  or 
wholly,  anything  falling  within  the  legitimate  sphere  of  commercial  regulation ;  and 
under  the  power  to  coin  money,  and  regulate  the  value  thereof.  Congress  can  protect 
the  national  coin.  The  act  of  the  dd  of  March,  1825,  (4  Stat,  at  Laige,  121,)  for  the 
punishment  of  persons  who  shall  bring  into  the  United  States,  with  intent  to  pass,  any 
counterfeit  coin,  and  also  for  the  punishment  of  any  persons  who  shall  pass,  &c.,  such 
coin,  is  therefore  valid.    The  United  States  v.  Marigold,  9  How.  U.  S.  560. 

'  State  of  Pennsylvania  v.  Wheeling  Bridge  Co.  13  How.  U.  S.  518.    Where  a  river 
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cided  by  the  Sapreme  Court  of  the  United  States,  in  Febraary 
term,  1824.  That  decision  went  to  declare,  that  several  acts  of 
the  legislatare  of  New  York,  granting  to  LiTingston  and  Fulton 
the  exclusiye  navigation  of  the  waters  of  the  state  in  vessels  pro- 
pelled by  steam,  were  nnconstitutional  and  void  acts,  and 
*483  repugnant  to  the  power  given  to  *  Congress  to  regulate 
commerce,  so  &r  as  those  acts  went  to  prohibit  vessels  U* 
censed  under  the  laws  of  Congress  for  carrying  on  the  coasting 
trade,  from  navigating  the  waters  of  New  York. 

It  had  been  decided  in  the  Court  of  Errors  of  New  York,  iu 
1812,  (a)  that  five  several  statutes  of  the  state,  passed  between 
the  years  '1798  and  1811,  inclusive,  and  granting  and  securing  to 
the  plaintiffs  the  sole  and  exclusive  right  of  using  and  navigating 
boats  by  steam,  in  the  waters  of  the  state,  for  a  term  of  years, 
were  constitutional  and  valid  acts.  According  to  the  doctrine  c^ 
the  court  in  that  case,  the  internal  commerce  of  the  state  by  land 
and  water  remained  entirely  and  exclusively  within  the  scope  of 
its  original  sovereignty.  It  was  considered  to  be  very  difficult  to 
draw  an  exact  line  between  those  regulations  which  relate  to  ex* 
ternal,  and  those  which  relate  to  internal  commerce,  for  every 
regulation  of  the  one  will,  directiy  or  indirectiy,  affect  the  other. 
But  it  was  supposed  that  there  could  be  no  doubt  that  the  acts  of 
the  state,  which  were  then  under  consideration,  were  not  within 
any  constitutional  prohibition,  for  not  one  of  the  restrictions  upon 
state  power,  contained  in  the  9th  and  10th  sections  of  the  1st  arti- 
cle of  the  constitution,  appeared  to  apply  to  the  case ;  nor  was 
there  any  existing  regulation  of  Congress  on  tiie  subject  of  com« 
merce  with  foreign  nations,  and  among  the  several  states,  which 
was  deemed  to  interfere  with  the  grant.  It  was  declared  to  be  a 
very  inadmi.ssible  proposition,  that  a  state  was  devested  of  a  car 
pacity  to  grant  an  exclusive  privilege  of  navigating  a  steamboat 
within  its  own  waters,  merely  because  Congress,  in  the  plenary 
exercise  of  its  power  to  regulate  commerce,  might  make  some 
future  regulation  inconsistent  with  the  exercise  of  that  privilege. 
The  grant  was  taken,  undoubtedly,  subject  to  such  future  conmier- 

(a)  Livingston  v.  Van  Ingen,  9  Johns.  507. 

in  the  State  of  Maine,  above  tide  water,  and  not  navigable,  had  been  improved  by  aa 
individual  to  whom  the  state  by  law  gran^d  exclusive  navigation,  sndi  law  was  held 
to  be  constitutional.    Veazie  v.  Moore,  14  How.  U.  S.  568. 
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cial  regulations  as  Congress  might  lawfully  prescribe ;  and 
to  what  extent  thej  might  lawfully  *  prescribe  them  was  *434 
admitted  to  be  a  question  within  the  ultimate  cognizance 
of  the  Supreme  Court  of  the  United  States.  The  opinion  of  the 
court  went  no  further  than  to  maintain  that  the  grant  to  Livings- 
ton and  Fulton  was  not  within  any  constitutional  prohibition  upon 
the  states,  nor  was  it  repugnant  or  contradictory  to  any  existing 
act  of  Congress  on  the  subject  of  commerce ;  and  under  those  two 
restrictions,  every  state  had  a  right  to  make  its  own  commercial 
regulations.  It  was  generally  declared,  that  Congress  had  not,  in 
the  imderstanding  of  the  court,  fuxy  direct  jurisdiction  over  our 
interior  commerce  or  waters ;  and  that  they  had  concurrent  juris- 
diction over  T>ur  navigable  waters,  only  so  far  as  might  be  inci- 
dental and  requisite  to  the  due  regulation  of  commerce  between 
the  states  and  with  foreign  nations. 

In  this  case,  in  1812,  the  defendants,  who  objected  to  the  valid- 
ity of  the  state  grant,  did  not  set  up  any  patent  right,  or  any  other 
right  under  any  particular  act  of  Congress.  They  rested  entirely 
on  the  objection,  that  die  statutes  conferring  the  exclusive  privi- 
lege were  absolutely  unconstitutional  and  void.  But  afterwards, 
in  the  case  of  Ogden  v.  GHbbans,  (a)  the  defendant  set  up,  by  way 
of  right  and  title  to  navigate  a  steamboat  upon  the  waters  of 'New 
York,  in  opposition  to  the  grant,  that  his  boats  were  duly  enrolled 
and  licensed  under  the  laws  of  the  United  States,  at  Perth  Amboy, 
in  the  State  of  New  Jersey,  to  be  employed  in  carrying  on  the 
coasting  trade.  The  question  in  that  case  was,  whether  such  a 
coasting  license  conferred  any  power  to  interfere  with  the  grant ; 
and  it  was  decided  in  the  Court  of  Chancery,  and  afterwards  in 
the  Court  of  Errors,  (5)  that  the  coasting  license  merely  gave  to 
the  steambodt  an  American  character  for  the  purpose  of  revenue, 
and  that  it  was  not  intended  to  decide  a  question  of  property,  or 
to  confer  a  right  of  property,  or  a  right  of  navigation  or 
commerce.  *  The  act  of  Congress  regulating  the  coasting  *  435 
trade  was  never  intended  to  assert  any  supremacy  over  state 
regulations  or  claims,  in  respect  to  internal  waters  or  commerce. 
It  was  not  considered  by  our  courts  as  the  exercise  of  the  power 
of  Congress  to  regulate  commerce  among  the  states.  The  law 
concerning  the  coasting  trade  was  passed  on  the  18th  of  February, 

(a)  4  Johns.  Ch.  150.  (6)  17  JohnB.  486. 
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1793  ;  and  it  never  occurred  to  any  one,  during  the  whole  period 
that  the  state  laws  were  under  consideration  before  the  legislature, 
and  in  the  council  of  revision,  and  in  the  courts  of  justice,  from 
1798  down  to  and  including  the  judicial  investigations  in  1812, 
that  the  Coasting  Act  of  1793  was  a  regulation  of  commerce  among 
the  states  prohibitory  of  any  such  grant.  Such  latent  powers 
were  never  thought  of,  nor  imputed  to  it.  The  great  objects  and 
policy  of  the  Coasting  Act  were,  to  exclude  foreign  vessels  firom 
commerce  between  the  states,  in  order  to  cherish  the  growth  of 
our  own  marine,  and  to  provide  that  the  coastuig  trade  should  be 
conducted  with  security  to  the  revenue.  The  register  and  enrol- 
ment of  the  vessel  were  to  ascertain  the  national  character ;  and 
the  license  was  only  evidence  that  the  vessel  had  comjdied  witii 
the  requisites  of  the  law,  and  was  qualified  for  the  coasting  trade 
under  American  privileges.  The  license  did  not  define  the  coast- 
ing trade.  Free  trade  between  the  states  then  existed,  subject  to 
local  and  municipal  regulations.  The  requisitions  of  the  Coast- 
ing Act  were  restrictions  upon  the  general  freedom  of  that  con^ 
merce,  and  not  the  grant  of  new  rights.  Steam  vessels  were 
subject  to  those  regulations  equally  with  any  other  vessels.  K 
Congress  had  intended  that  a  coasting  license  should  confer  power 
and 'control,  and  a  claim  of  sovereignty  subversive  of  local  laws 
of  the  states  within  their  own  jurisdictions,  it  was  supposed  they 
would  have  said  so  in  plain  and  intelligible  language,  and  not  have 
left  their  claim  of  supremacy  to  be  hidden  from  the  observation 
and  knowledge  of  the  state  governments,  in  the  unpretending  and 
harmless  shape  of  a  coasting  license,  obviously  intended  for  other 

purposes. 
*  486       *  It  was,  therefore,  upon  considerations  like  these,  that 

the  courts  of  justice  in  New  York  did  not  'consider  the 
grant  to  Livingston  and  Fulton  as  disturbed  by  a  coasting  license 
under  the  act  of  1793.  They  did  not,  either  in  the  case  of  Ogden 
V.  GHbbans^  or  in  any  of  the  cases  which  preceded  it,  deny  to  Con- 
gress the  power  to  regulate  commerce  among  the  states,  by  express 
and  direct  provision,  so  as  to  control  and  restrict  the  exercise  of 
the  state  grant.  They  only  insisted  that,  without  some  such  ex- 
plicit provision,  the  state  jurisdiction  over  the  subject  remained  in 
full  force.  This  cause  was  afterwards  carried  up  by  appeal  to  tlie 
Supreme  Court  of  the  United  States,  and  the  decree  reversed,  on 
the  ground  that  the  grant  was  repugnant  to  the  rights  and  prlvi- 
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bges  conferred  upon  a  steamboat  navigating  under  a  coasting 
license,  (a) 

In  the  construction  of  the  power  to  regulate  commerce,  the  court 
held,  that  the  term  meant  not  only  traffic,  but  intercourse,  and 
that  it  induded  navigation^  and  the  power  to  regulate  commerce 
was  a  power  to  regulate  navigation*  Commerce  among  the  sev- 
eral states  meant  commerce  intermingled  with  the  states,  and 
which  might  pass  the  external  boundary  line  of  each  state,  and  be 
introduced  into  the  interior.  It  was  admitted,  that  the  power  did 
not  extend  to  that  commerce  which  was  completely  internal,  and 
carried  on  between  different  ports  of  the  same  state,  and  which 
did  not  extend  to  or  affect  other  states.  The  power  was  restricted 
to  that  commerce  which  concerned  more  states  than  one,  and  the 
completely  internal  commerce  of  a  state  was  reserved  for  the  state 
itself.  The  power  of  Congress  on  this  subject  comprehended  navi- 
gation within  the  limits  of  every  state  ;  and  it  might  pass  the  ju- 
risdictional line  of  a  state,  and  be  exercised  within  its  territory,  so 
far  as  the  navigation  was  connected  with  foreign  commerce,  or 
with  commerce  among  the  several  states.  This  power,  like 
all  *  the  other  powers  of  Congress,  was  plenary  and  abso-  *  487 
lute  within  its  acknowledged  limits.  But,  it  was  admitted, 
that  inspection  laws  relative  to  the  quality  of  articles  to  be  ex- 
ported, and  quarantine  laws,  and  health  laws  of  every  description, 
and  laws  for  regulating  the  internal  commerce  of  a  state,  and 
those  with  respect  to  turnpike  roads,  ferries,  &c.,  were  compo- 
nent parts  of  an  immense  mass  of  legislation,  not  surrendered  to 
the  general  government.  Though  Congress  may  license  vessels 
to  sail  from  one  port  to  another  in  the  same  state,  the  act  is  sup- 
posed to  be  necessarily  incidental  to  the  power  expressly  granted 
to  Congress,  and  it  implies  no  claim  of  a  direct  power  to  regulate 
the  purely  internal  commerce  of  a  state,  or  to  act  directly  on  its 
system  of  police.  The  court  construed  the  word  regulate  to  im- 
ply full  power  over  the  thing  to  be  regulated,  and  to  exclude  the 
actions  of  all  others,  that  would  perform  the  same  operation  on 
the  same  thing. 

After  laying  down  these  general  propositions,  the  court  pro- 
ceeded to  observe  that  the  acts  of  New  York,  granting  exclusive 
privileges  to  certain  steamboats,  were  in  collision  with  the  acts  of 

(a)  Qibboiu  v.  Ogdea,  9  Wheaton,  1. 
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Congress  regulating  the  coasting  trade,  and  that  the  acts  of  the 
state  must,  in  that  case,  yield  to  the  supreme  and  paramount 
law.  If  the  law  of  Congress  was  made  in  pursuance  of  the  con- 
stitution, the  state  law  must  yield  to  the  supremacy  of  it,  even 
though  they  were  enacted  in  pursuance  of  powers  acknowledged 
to  remain  in  the  states.  A  license  under  the  acts  of  Congress 
for  regulating  the  coasting  trade,  was  an  authority  to  carry  on 
that  trade.  The  words  of  the  act  of  Congress,  directing  the 
proper  oflScer  to  grant  to  a  vessel  qualified  to  receive  it,  "  a 
license  for  carrying  on  the  coasting  trade,''  was  considered  as 
conveying  an  explicit  authority  for  that  purpose.  It  was  the 
legislative  grant  of  a  right,  and  it  conferred  all  the  right  which 
Congress  could  give  in  the  case,  and  it  was  not  intended  to  con- 
fer merely  the  national  character.    It  was  further  held,  that  the 

power  to  regulate  commerce  extended  to  navigation,  car- 
*488    ried  on  by  vessels  exclusively  *  employed  in  transporting 

passengers,  and  to  vessels  propelled  by  steam,  as  well  as 
to  vessels  navigated  by  other  means. 

This  is  the  substance  of  the  argument  of  the  Supreme  Court 
of  the  United  States  in  the  steamboat  case.  The  only  great 
point  on  which  the  Supreme  Court  of  the  United  States  and  tlie 
courts  of  New  York  have  differed,  is  in  the  construction  and 
effect  given  to  a  coasting  license.  They  did  not  differ  in  any 
general  view  of  the  powers  of  Congress ;  and  the  Supreme  Court 
expressly  waived  any  inquiry  or  decision  on  the  point,  whether 
the  exercise  of  the  power  assumed  by  the  steamboat  laws  would 
have  been  illegal,  provided  there  was  no  existing  regulation  of 
Congress  that  came  in  collision  with  them.  The  decision  in  Lith 
ingstan  v.  Van  Ingen  rested  upon  the  assumption  that  there  was 
no  such  regulation.^ 
The  Court  of  Errors  of  New  York,  since  the  case  of  Oibbo7i9 


^  In  Sinnot  v.  Daycnport,  22  How.  U.  8.  227,  it  was  held,  that  a  statute  of  Alabama 
requiring  the  owners  of  steamboats  naTigating  the  waters  of  the  state,  before  leaving 
Mobile,  to  file  a  statement  of  the  name  of  the  vessel,  and  of  the  name,  residence,  and 
interest  of  each  owner,  was  void  as  to  a  vessel  licensed  under  the  acts  of  Congress  and 
engaged  in  the  coasting  trade.  So  the  New  York  statutes  regulating  pilotage  wore 
adjudged  inoperative  by  the  Supreme  Court  of  the  dty  of  New  York,  after  the  exercise 
by  Congress  of  the  power  of  legislation  on  the  same  subject  Cisco  v.  Boberts,  6 
Bosw.  494.  So  also  a  statute  of  the  State  of  California,  imposing  a  stamp  duty  upon 
bills  of  lading  for  gold  and  silver  transported  out  of  the  state,  is  void  as  a  tax  on 
exports.    Almy  v.  California,  24  How.  U.  8. 169. 
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V.  Ogdefiy  have  given  to  this  constitational  power  a  very  liberal 
extent,  by  the  construction  put  upon  a  coasting  trade.  In  that 
decision,  the  power  to  regulate  commerce  ^^  among  the  several 
states"  was  supposed  to  be  ^'very  properly  restricted  to  that 
commerce  which  concerns  more  states  tiian  one";  and  that  it 
did  not  '^  comprehend  that  commerce  which  was  completely  in- 
ternal, which  is  carried  on  between  man  and  man  in  a  state,  or 
between  different  parts  of  the  same  state,  and  which  does  not 
extend  to  or  affect  other  states."  But  in  the  case  in  New  York 
alluded  to,  (a)  the  Court  of  Errors  held,  that  the  Coasting  trade 
meant,  amongst  other  things,  commercial  intercourse  carried  on 
between  different  districts  in  the  same  state,  and  between  differ- 
ent places  in  the  same  district,  on  the  sea-coast,  or  on  a  navigor 
ble  river ;  and  that  a  voyage  from  New  York  to  Albany 
*  was  as  much  a  coasting  voyage,  as  from  Boston  to  New  *  489 
Bedford,  (a) 

(a)  Steamboat  Companj  v.  Livingston,  3  Cowcn,  747.    See,  also,  1  Wendell,  560. 

(a)  ThJB  power  in  Congress  to  regulate  "  commerce  among  the  sereral  states  "  was 
well  and  ably  discussed  in  the  United  States  District  Court  in  Missouri,  in  the  case 
of  The  United  States  v.  The  Steamboat  James  Morrison,  in  1846,  (reported  in  the 
New  York  Legal  Observer  for  September,  1846,)  and  the  doctrine  established  in  Gib- 
bons V,  Ogdcn  was  reviewed,  illustrated,  and  enforced,  with  this  qualification,  not 
inconsistent  with  the  principle  of  that  leading  case,  viz. :  that  a  steamboat  employed 
only  as  a  ferry-boat  on  the  river  Missouri,  within  the  limits  of  the  State  of  Missouri, 
was  not  bound  to  take  out  a  license  from  .an  United  States  officer,  under  the  act  of 
Congress  of  7th  July,  1838.  The  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states  did  not  extend  to  a  navigation  so  perfectly  internal,  and 
so  totally  disconnected  from  conmieroe  out  of  the  state.  The  license  referred  to  waa 
one  to  "  carry  on  the  coasting  trade,"  and  that  ferry  business  had  no  connection  with 
the  coasting  trade.  It  was  admitted,  however,  that  a  coasting  trade  was  not  less  part 
of  commerce  among  the  several  states,  though  a  vessel  should  only  navigate  from  one 
port  to  another  in  the  same  state,  up  and  down  a  navigable  river,  when  such  com- 
merce was  a  connected  and  divisible  part  of  one  general  commerce  between  and 
among  two  or  more  states.  But  there  was  an  earlier  decision,  directly  contrary  to  this, 
in  Missouri,  in  the  case  of  The  United  States  v.  Jackson,  in  the  southern  district  of 
New  York,  in  November,  1841,  (N.  Y.  Legal  Observer  for  December,  1846.)  It  was 
in  that  case  adjudged,  upon  an  elaborate  discussion  of  the  subject,  that  the  act  of  Con- 
gress of  7th  July,  1838,  embraced  all  vessels  of  all  descriptions,  propelled  wholly  or  in 
part  by  steam ;  and  that  steamboats  require  to  be  licensed  or  inspected,  without  regard 
to  the  business  they  follow,  or  the  places  they  run  between ;  and  that  steamboats 
wholly  engaged  on  ferries  widun  a  state,  and  owned  in  such  state^  are  within  the 
requisition  of  the  license  law.^ 

1  The  regulation  of  the  &res  upon  a  ferry,  by  one  of  the  states  between  which  it 
omnmnnicates,  is  the  legitimate  exercise  of  a  power  reserved  by  die  states.  Freeholders 
of  Hudson  County  v.  The  State,  4  Zabr.  718. 

40* 
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Under  the  power  to  regalate  commerce^  it  has  been  further 
deoided,  (b)  that  a  state  law,  requiring  every  importer  of  goods 
by  wholesale,  bale,  or  package,  to  take  out  a  license,  and  pay  for 
it,  under  certain  penalties  or  forfeitures  for  neglect  or  refusal, 
was  repugnant  to  the  constitution  of  the  United  States,  and 
void ;  inasmuch  as  it  belonged  to  Congress  to  regulate  foreign 
commerce,  and  no  state  can  lay  a  duty  on  imports.  But  it  was 
admitted  in  that  case,  that  after  the  goods  had  become  mixed 
with  or  incorporated  into  the  general  mass  of  the  property  of 
the  state,  th^y  were  liable  to  state  taxation,  (e)    The  restriction 

(6)  Brown  v.  State  of  Maryland,  12  Wheaton,  419.  Wynne  v.  WdgUt,  1  Ber.  & 
Batt.  (N.  C.)  19  S.  P.  See,  also,  the  case  of  The  People  v.  Hnndngton,  lif.  T.  Legal 
Observer  for  Kay,  1846,  p.  187.  It  was  adjudged,  in  the  Ontario  Sessions,  in  New 
Tork,  that  a  statute  prohibiting  the  sale  of  spirituooa  liquors,  to  be  diank  iii  certain 
places,  was  not  repugnant  to  the  constitution  of  the  United  States ;  for  that  the  power 
of  Congress  had  no  application  to  the  purely  internal  commerce  of  a  state,  and  was  to 
be  confined  to  the  period  of  time  during  which  the  act  of  importation,  introdiieCifiB» 
and  incorporation  of  a  ibreign  commodity  into  the  mass  of  the  property  of  the  state 
was  going  on.  The  principles  involved  in  this  case  were  drawn  from  the  decisions  of 
the  fedend  courts,  and  I  have  referred  to  it  principally  on  the  ground  of  the  dear  and 
able  condensation  and  review  of  the  federal  doctrine  on  the  subject  by  Judge  Smith, 
who  presided  in  that  inferior  jurisdiction.^ 

(c)  In  Gumming  v.  Corporation  of  Savannah,  it  was  decided,  by  one  of  the  superior 
courts  of  Georgia,  in  1816,  that  a  levy  of  a  tax  under  a  city  ordinance,  founded  on  a 
state  law,  on  all  goods  not  the  produce  of  the  state,  and  sold  on  commission,  was  law- 
ful, as  not  being  a  duty  on  imports.  R.  M.  Charlton,  26.  It  was  further  decided,  in 
Green  v.  The  City  of  Savannah,  lb.  36S,  that  the  right  to  tax  imports  as  well  as 
exports,  fbr  the  purpose  of  executing  inspection  laws,  resided  in  the  states.  So  it  has 
been  decided  that  a  state  act  imposing  a  duty  on  the  retailers  of  foreign  merchandise 
was  not  repugnant  to  the  constitution  of  the  United  States,  though  the  act  applied  as 
"well  to  the  importer  as  other  sellers  of  foreign  merchandise.  Biddle  v.  The  Common- 
wealth, 13  Scrg.  &  Rawle,  405.  But  this  decision  may  be  considered  as  overruled  by 
the  decision  in  Brown  v.  State  of  Maryland,  above  mentioned,  so  far  as  it  goes  to 

*  The  constitutionality  of  the  state  license  laws  has  been  finally  settled  in  the 
Supreme  Court  of  the  United  States,  after  great  discussion,  and  the  yalidity  of  these 
laws  established.  License  Cases,  (Thurlow  v,  Comm.  of  Massachusetts,  Fletcher  v.  State 
of  Bhode  Island,  Pierce  v.  State  of  New  Hampshire,)  6  How.  U.  S.  504,  540,  564,  586, 
597,  609.  The  license  is  alike  constitutional  and  valid,  whether  it  afilects  the  sale  of 
imported  or  domestic  liquors.  But  the  sale  of  the  imported  liquors  by  the  importer  in 
the  original  cash  was  not  afiected ;  if  it  had  been,  it  seems  the  decision  would  have  been 
otherwise.    Pp.  576,  577.    See  City  Council  v.  Ahrens,  4  Strobh.  241. 

In  Wynehamer  v.  The  People,  13  N.  Y.  378,  the  validity  of  a  statute  of  New  Toik 
designed  by  a  series  of  penal  provisions  to  effect  the  destruction  of  property  and  trade 
in  intoxicating  liquors  was  considered  with  reference  to  the  constitution  of  the  state, 
and  the  act  was  adjudged  to  be  void  as  an  unwarrantable  confiscation  of  private  pro- 
perty. But  the  act  was  not  supposed  to  confiict  with  the  power  of  Congress  to  regnlato 
Gonuneroe  or  with  the  exercise  of  that  power. 
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does  not  apply  to  goods  imported  and  in  the  hands  of  the  retail 
trader.  In  connection  with*  this  subject  it  may  be  further  ob« 
served,  that  by  the  constitution  of  the  United  States, "  no  state 
shall,  without  the  consent  of  Congress,  lay  any  imposts,  or  duties 
on  imports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws ;  and  all  such  laws  shall  be  sub- 
ject to  the  reyision  and  control  of  Congress."  (d)  Inspection 
laws  are  not,  strictly  speaking,  regulations  of  commerce.'  Their 
object  is  to  improve  the  quality  of  articles  produced  by  the  labor 
of  the  country,  and  to  fit  them  for  exportation  or  for  domestic 
use.  These  laws  act  upon  the  subject  before  it  becomes  an  article 
of  commerce.  Inspection  laws,  quarantine  laws,  and  health  laws, 
as  well  as  laws  for  regulating  the  internal  commerce  of  a  state, 
are  component  parts  of  the  immense  mass  of  residuary  state  leg- 
islation, and  over  which  Congress  has  no  direct  power,  though 
it  may  be  controlled  when  it  directly  interferes  with  their  ac- 

prohibit  the  importer  ftom  selling  the  imported  article  in  bulk,  ft>r  the  right  to  sell  is 
inseparably  connected  with  the  law  permitting  importation.^  The  act  of  Fennsylraniay 
on  which  the  decision  in  S.  &  B.  was  fbnnded,  was  unexceptionable  as  it  originalljr 
stood,  without  the  supplementary  amendment ;  for  it  contained  an  exception  in  favor 
of  importers  of  goods,  who  sold  them  in  the  original  bulk  or  package  in  which  they 
were  imported.* 

(<f)  Constitution,  art  1,  sec  10.  By  act  of  Congress  of  27th  Februaiy,  1801,  c.  8S, 
the  assent  of  Congress  was  declared  to  *an  act  of  the  legislature  of  Maryland,  appointing 
a  health  officer  for  the  port  of  Baltimore,  so  fiur  as  to  enable  the  state  to  collect  a  duty 
of  one  per  cent  per  ton  on  all  vessels  coming  into  the  district  of  Baltimore  from  a 
foreign  voyage,  for  the  purpose  intended  in  the  act.  This  act  of  Congress  is  evidence 
of  the  restricted  sense  given  to  the  clause  in  the  constitution  cited  in  the  text. 

*  An  act  of  Pennsylvania^  requiring  vessels  to  take  a  pilot,  under  a  penal^,  held  to 
be  constitutional.  Cooley  v.  Board  of  Wardens,  12  How.  U.  S.  299.  Tonnage  duties 
cannot,  however,  be  in  any  wise  laid  by  a  state.  Alexander  v.  Wilmington  B.  B.  Co. 
3  Strobh.  594. 

^  In  Fadelford  v.  Mayor,  &c.,  14  Geo.  438,  it  is  held  that  an  ordinance  imposing  a 
tax  on  the  "  gross  amount  of  the  sales  of  merchandise,"  does  not  conflict  with  the 
clause  of  the  constitution  which  prohibits  states  to  lay  imposts  or  duties  on  imports. 
Therefore  the  tax  was  lawfully  levied  upon  the  price  of  imported  goods,  sold  by  the 
importers  in  the  original  form. 

*  A  tax,  imposed  by  a  state  upon  all  money  or  exchange  brokers,  is  not  void  for 
repugnance  to  the  constitutional  power  of  Congress  to  regulate  commerce.  Nathan  v, 
Louisiana,  8  How.  U.  S.  73.  Nor  is  a  tax  void,  which  is  exacted  from  the  agents  of 
foreign  insurance  companies.  People  v.  Thurber,  13  III.  554.  Nor  is  a  state  law, 
laying  a  pro  rata  tax  upon  the  sum  received  by  any  person,  not  domiciliated  in  the 
state,  nor  being  a  citizen  of  any  state  or  territory  of  the  Union,  as  heir,  donee,  or 
legatee,  of  any  person  deceased.    Mager  v.  Grima,  8  How.  U.  S.  490. 
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knowledged  powers,  (e)    It  has  been  held,  (J)  that  if  Congress,  iu 
the  execution  of  the  power  to  regulate  commerce,  should  pass  a 

(e)  Marshally  Ch.  J.,  in  Gibbons  v,  Ogden,  9  Wheaton,  203.  In  the  case  of  The 
City  of  New  York  v.  Mihi,  11  Peters  U.  S.  102,  it  was  decided,  that  a  law  of  New 
York,  of  Febmaiy,  1824,  requiring,  under  a  penalty,  the  master  of  every  vessel  from 
any  port  out  of  the  state  to  report  in  writing,  within  twenty-four  hours  after  his  arrival, 
the  names,  ages,  and  last  legal  settlement  of  the  passengers,  and  that  the  master  or 
owners  should  give  bond  with  sureties  to  indemnify  the  dty  against  the  future  charges 
of  passengers  who  were  not  citizens,  was  not  a  regulation  of  commerce,  but  of  police, 
and  was  a  constitutional  and  valid  law.  The  case  received  a  very  elaborate  discussion ; 
but  it  is  rather  difficult,  as  I  apprehend,  to  exempt  the  New  Tork  law  from  the  char- 
acter of  a  regulation  of  conmierce,  or  to  withdraw  the  case  out  of  the  reach  of  thA 
former  doctrines  of  the  court,  that  the  power  to  regulate  commerce  with  foreign  nadona 
is,  and  necessarily  must  be,  exdutive  in  the  government  of  the  United  States.^  In  pur- 
suance of  the  principle  of  this  last  decision,  it  was  held,  in  Norris  v.  City  of  Boston, 
4  Metcalf,  282,  that  a  state  law  prohibiting  the  landing  of  alien  passengers,  until  the 
owner,  master,  or  consignee,  of  the  vessel  paid  two  dollars  for  each  passenger,  ibr 
the  support  of  foreign  paupers,  was  not  repugnant  to  the  constitution  of  the  United 
States.  It  was  a  regulation  of  municipal  police,  and  not  of  commerce.  So,  in  the 
case  of  Worsley  v.  Second  Municipality  of  N.  O.,  9  Bob.  (Louis.)  324,  it  has  been 
adjudged,  that  an  ordinance  of  the  municipality  of  New  Orleans,  imposing  a  wharfiige 
on  all  packages  landed  in  or  shipped  from  the  limits  of  the  same,  was  valid,  and  not' 
rejpugnant  to  the  constitution  of  the  United  States.  The  constitution  of  the  United 
States  never  intended  to  authorize  Congress  to  interfere  with  the  laws  of  the  states  in 
reladon  to  wharves  and  other  instruments  of  trade,  and  in  the  preservation  of  harbors, 
&C.  A  contribution  to  defray  the  expense  oP  constructing  bridges  or  causeways,  or 
removing  obstructions  in  watercourses,  and  a  retribution  for  this  expense,  to  be  paid 
by  those  who  are  benefited,  are  not  an  impost,  tax,  or  duty. 

Again,  in  the  case  of  Howell  v.  The  State  of  Maryland,  before  the  Court  of  Appeals, 
in  December,  1845,  3  Gill,  14,  it  was  decided,  that  a  state  tax  on  the  interest  in  all 
ships  or  other  vessels,  whether  in  or  out  of  port,  owned  by  persons  resident  of  the 
state,  was  a  valid  tax,  and  not  protected  by  the  act  of  Congress  licensing  vessels,  nor 
repugnant  to  the  constitution  or  laws  of  the  United  States.^ 

(/)  Wilson  V,  The  Black-bird  Creek  Marsh  Company,  2  Peters  U.  S.  245.  Thomp- 
son, J.,  11  Peters  U.  S.  149,  150,  S.  P. 

*  In  virtue  of  its  police  power,  a  state  may  make  requirements  in  respect  to  navi- 
gation within  the  state,  additional  to  those  contained  in  an  act  of  Congress  relating  to 
the  coasting  trade ;  and  the  state  law  is  paramount  in  authority,  if  it  do  not  conflict 
with  the  constitution  or  any  law  of  the  United  States.  Fitch  v.  Livingston,  4  Sandf. 
492.  Port  laws  are  constitutional  as  an  exercise  of  mere  police  power.  Wardens  of 
N.  O.  V.  Ship  M.  J.  Ward,  14  La.  Ann.  289. 

'  The  laws  of  New  York,  (2  Bev.  St.  Part  I.  ch.  14,  title  4,  sec.  7,  p.  445,  and  Laws 
of  1844,  ch.  316,)  authorized  the  health  conmiissioner  to  collect  from  the  master  of 
every  vessel  arriving  in  the  port  of  New  York,  $  1.50  for  the  master  himself,  S2  for 
every  cabin  passenger,  &c.,  and  directed  the  money  so  collected  to  be  appropriated  to 
the  Marine  Hospital,  and  to  the  Society  for  the  Beformation  of  Juvenile  Delinquents, 
&c.  A  law  of  Massachusetts,  of  1837,  ch.  238,  enacted  that  no  alien  passenger  shall 
be  allowed  to  land  without  the  payment  of  $  2,  for  the  support  of  foreign  paupers. 
The  validity  of  these  laws  came  in  question  before  the  Supreme  Court  in  Pebnuuy, 
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statute  controlling  state  legislation  in  erecting  dams  OTor  small 
navigable  creeks  where  the  tide  ebbs*  and  flows^  it  would  bo  valid 
and  binding.  But  until  Congress  had  actually  exercised  their 
power  over  the  subject,  the  state  legislation  in  that  case  was  not 
considered  as  repugnant  to  the  power  in  Congress  in  its  dormant 
state  to  regulate  commerce.*  It  is  admitted,  however,  (y)  that 
the  grant  to  Congress  to  regulate  commerce  on  the  navigable 
waters  of  the  several  states,  contains  no  cession  of  territory,  or  of 
public  or  private  property ;  and  that  the  states  may  by  law  regu- 
late the  use  of  fisheries  and  oyster-beds  within  the  territorial 
limits,  though  upon  navigable  waters,  provided  the  free  use  of  the 
waters  for  purposes  of  navigation  and  commercial  intercourse  be 
not  interrupted.  (A)  • 

(g)  Corfleld  v.  Coryell,  4  Wash.  C.  C.  371. 

(A)  In  the  case  of  Groyes  v.  Slaughter,  15  Peters  U.  8.  449,  there  was  no  opinion 
of  the  conrt  on  the  question  of  the  internal  commerce  of  the  states  aa  to  the  slave- 
trade;  hut  two  of  the  judges  (Ch.  J.  Taney  and  Mr.  Justice  McLean)  declared  their 
opinion  to  he,  that  the  power  to  regulate  traffic  in  slaves  between  the  different  states, 
resided  in  the  states  separately  and  exclusively ;  —  that  each  had  a  right  to  decide 
for  itself  whether  it  would  or  would  not  allow  slaves  to  he  brought  within  its  limits 
from  another  state,  either  for  sale  or  otherwise,  and  to  prescribe  the  manner  and  mode 
of  their  introduction,  and  the  conditions ;  —  that  the  constitution  did  not  consider 
slaves  as  merchandise,  and  that  the  action  and  regulation  of  the  several  states 
on  this  subject  did  not  trench  upon  the  power  of  Congress  to  regulate  commerce 
"  among  the  several  states,"  and  could  not  be  controlled  by  it.  It  may  not  be  amiss 
to  observe,  that  in  the  above  case  of  Groves  v.  Slaughter,  it  was  held,  that  the  clause 
in  the  constitution  of  the  state  of  Mississippi,  of  1832,  declaring  that  the  introduction 

1849,  in  Smith  v.  Turner,  and  Norris  v.  City  of  Boston,  and  the  laws  were  considered 
nnoonstitntional.  The  court  held  that  they  were  regulations  of  oommeice,  and  that 
such  regulations  were  exclusively  reserved  to  Congress.  The  chief  justice  and  three 
judges  dissented  from  the  decision,  the  chief  justice  considering  the  laws  as  part  of  the 
pauper  system  of  the  state,  and  not  in  conflict  with  any  treaty  or  law  of  the  United 
States.    7  How.  XT.  S.  283. 

In  the  last  cited  cases,  Mr.  Justice  Wayne  remarked,  that  the  case  of  Now  York  v. 
Milh.,  11  Peters  U.  S.  102,  was  erroneously  reported  as  the  decision  of  the  court,  and 
that  three  judges  only  out  of  the  seven  concurred  in  the  opinion  of  Mr.  Justice 
Thompson.    See,  also,  The  People  v.  Brooks,  4  Denio,  469. 

*  States  may  authorize  the  construction  of  bridges  over  navigable  waters  within  their 
limits,  if  their  legislation  do  not  conflict  with  the  regulations  of  Congress.  Common- 
wealth V.  Prop,  of  New  Bedfbrd  Bridge,  2  Gray,  339 ;  Jolly  v.  Terre  Haute  Bridge  Co. 
6  IfcLean,  237 ;  Columbus  Ins.  Co.  v.  Cnrtenins,  Id.  209 ;  Columbus  Ins.  Co.  v. 
Peoria  Bridge  Co.  Id.  70. 

*  A  law,  regulating  the  use  of  oyster-beds  within  the  territorial  limits  of  a  state,  may 
deciaie  and  en£>rGe  the.ibrleitnre  of  a  vessel  which  violates  its  requirements,  though 
the  vessel  were  enrolled  and  licensed  for  the  coasting  trade  under  the  laws  of  the 
United  States.    Smith  v.  State  of  Maryland,  18  How.  U.  S.  71. 
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progKM  of  ^  ^^^^  ^^^  finished  the  second  general  division  of  this 
the  natioDaiju.  course  of  IcctuTes,*  relating  to  the  government  and  oon- 
risprudeoco.   g^i|;^|;iQjj3j  jurisprudence  of  the  United  States.    Though 

I  have  considered  the  subject  in  a  spirit  of  free  and  liberal  in- 
quiry, as  the  series  of  decisions  in  the  federal  courts  have  been 
brought  under  examination,  I  have  uniformly  felt,  and  it  has 
been  my  invariable  disposition  to  inculcate,  a  strong  sentiment  of 
deference  and  respect  for  the  judicial  authorities  of  the  Union. 

No  point  or  question  of  any  moment  touching  the  con- 
*  440    struction  of  the  powers  of  the  government,  and  which  *  has 

received  an  authoritative  determination,  has  been  intention- 
ally omitted.  There  are  several  important  constitutional  ques- 
tions which  remain  yet  to  be  settled ;  but  if  we  recur  back  to  the 
judicial  annals  of  the  United  States  since  the  year  1800,  we  shall 
find  that  many  of  the  most  interesting  discussions  which  had 
arisen,  and  which  were  of  a  nature  to  afiect  deeply  the  tranquillity 
of  the  nation,  have  auspiciously  terminated. 

The  definition  of  direct  taxes  within  the  intendment  of  the  con- 
stitution ;  the  extent  of  the  power  of  Congress  to  regulate  the 
power  to  establish  a  uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcies  ;  the  power  of  Congress  over 
the  militia  of  the  states ;  the  power  of  exclusive  legislation  over 
districts  and  ceded  places ;  the  mass  of  implied  powers  incidental 
to  the  express  powers  of  Congress  ;  such  as  the  power  to  institute 
and  protect  an  incorporated  bank,  to  lay  a  general  and  indefinite 
embargo,  and  to  give  to  the  United  States,  as  a  creditor,  priority 
of  payment,  have  all  received  elaborate  discussion  in  the  Supremo 

Court,  and  they  have,  to  a  certain  extent,  been  ascertained  and 

• 

of  slaves  into  that  state  as  merchandise  or  for  sale,  ^otdd  be  prohibited  after  the  1st  of 
May,  1833,  was  not  operative  per  se,  so  as  to  invalidate  a  contract  of  sale  of  a  slave 
introduced  in  violation  of  the  constitntional  provision,  and  that  it  was  only  mandatory 
npon  the  state  legislature,  and  required  their  action  to  give  it  efiect  The  decisions 
in  the  state  courts  of  Mississippi  were  contrary,  and  they  held,  that  the  prohibition  in 
the  oonstitntion  was  a  declaration  of  a  principle,  and  binding  as  a  supreme  law, 
without  the  addition  of  legislative  sanction,  and  that  a  contract  of  sale  of  a  slave 
in  violation  of  it  was  void.  This  question  was  discussed  in  a  masterly  manner  by 
Ch.  J.  Sharkey,  in  the  case  of  Brien  o.  Williamson,  7  How.  (Miss.)  14,  decided  in  the 
High  Court  of  Errors  and  Appeals  of  the  State  of  Mississippi,  in  March,  1843,  in 
favor  of  the  construction  and  effect  already  given  to  the  constitution  of  that  state,  by 
the  state  courts,  and  In  opposition  to  that  given  in  the  case  of  Groves  v.  Slaughter. 
The  case  of  Cotton  v.  Brien,  6  Bob.  (Louis.)  115,  is  to  the  same  efifoct  aa  the  decision 
in  Mississippi 
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defined  bj  judicial  decisions.  So,  also,  the  extent  of  the  consti- 
tutional prohibitions  upon  the  states  not  to  pass  expo%tfado  laws ; 
and  not  to  pass  laws  impairing  the  obligation  of  contracts ;  and 
not  to  impede  or  control  by  taxes,  or  grants,  or  any  other  exer- 
cise of  power,  the  lawful  authorities,  or  institutions,  or  rights  and 
privileges  depending  on  the  constitution  and  laws  of  the  United 
States,  has  been  explored  and  declared,  by  a  series  of  determina- 
tions, which  have  contributed,  in  an  eminent  degree,  to  secure 
and  consolidate  the  Union,  and  to  elevate  the  dignity  and  enlarge 
the  influence  of  the  national  government.^ 

The  power  of  the  President  to  remove  all  executive  officers  in 
his  sound  discretion  has  been  settled,  not  indeed  judicially,  but 
perhaps  as  effectually  by  the  declared  sense  of  the  legislature,  and 
the  uniform  acquiescence  and  practice  of  the  government. 
The  absolute  and  imcontroUable  *  efficacy  of  the  treaty-  ♦441 
making  power  has  also  been  definitively  established,  after  a 
struggle  against  it  on  the  part  of  the  House  of  Representatives, 
which,  at  one  time,  threatened  to  disturb  the  very  foundations  of 
the  constitution. 

The  comprehensive  claims  of  the  judicial  power,  as  being  co- 
extensive with  all  cases  that  ccm  arise  under  the  constitution  and 
laws  and  treaties  of  the  Union,  have,  in  several  instances,  been 
powerfully  and  successfully  vindicated.  The  appellate  jurisdic- 
tion of  the  Supreme  Courts,  over  the  judgments  and  decrees  of 
the  state  courts,  under  certain  circumstances,  was  defined  with 
great  accuracy  and  precision  in  the  25th  section  of  the  act  of 
1789,  establishing  the  judicial  courts ;  and  the  free  and  indepen- 
dent exercise  of  that  jurisdiction,  so  essential  to  the  maintenance 
of  the  authority  and  efficiency  of  -the  govenmient  of  the  United 
States,  in  criminal  as  well  as  in  civil  cases,  has  been  hitherto  hap- 
pily sustained.  The  means  of  enforcing  obedience,  when  not  vol- 
uirtarily  rendered,  to  the  decision  of  this  appellate  jurisdiction, 
have  not  been  required  to  be  practically  applied  ;  and  therefoi'e  it 
is  a  question  which  the  court  has  not  thought  it  incumbent  on 

^  The  claiuse  of  the  oonstitatioii  piroTidiiig  that  "  the  dtusens  of  each  state  shall  be 
entitled  to  all  the  priTilcges  and  immimitiee  of  cituens  of  the  several  states/'  came 
under  consideration  in  the  New  York  Common  Pleas,  in  the  case  of  the  Fire  De- 
partment V.  Noble,  9  E.  D.  Smith,  440.^  It  was  there  held,  that  a  statnte  of  the 
state  imposing  a  tax  on  insurance  companies,  not  chartered  bjr  the  state,  bnt  doing 
business  within  it,  as  a  condition  of  the  tight  of  effecting  insurances,  was  consti- 
tntional. 
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them,  as  jet,  to  decide,  whether  the  exercise  of  that  jurisdiction 
would  permit  compulsory  process  to  the  state  courts,  with  tlie 
ordinary  methods  of  enforcing  process.  The  act  of  Congress  (a) 
provided  only  that  on  appeal  from  the  judgment  or  decree  of  a 
state  court,  the  writ  of  error  should  have  the  same  efiect  as  if  the 
judgment  or  decree  had  been  rendered  or  passed  in  a  circuit  court, 
and  the  proceeding  upon  a  reversal  should  be  the  same,  except 
that  the  Supreme  Court,  instead  of  remanding  the  cause  for  a  final 
decree,  may,  at  their  discretion,  if  the  cause  shall  have  been  onco 
remanded  before,  proceed  to  a  final  decision  of  the  same,  and 

award  execution.  And,  with  respect  to  other  branches  of 
*  442    the  judicial  power,  it  may  *  be  generally  observed,  that  the 

extensive  sway  of  admiralty  and  maritime  jurisdiction ;  the 
character  of  the  parties  necessary  to  give  cognizance  to  the  federal 
courts  ;  the  faith  and  credit  which  are  to  be  given  in  each  state 
to  the  records  and  judicial  proceedings  in  every  other  state ;  the 
sovereignty  of  Congress  over  all  its  territories,  without  the  bounds 
of  any  particular  state ;  and  the  entire  and  supreme  authority 
of  all  the  constitutional  powers  of  the  nation,  when  coming  in 
collision  with  any  of  the  residuary  or  asserted  powers  of  the 
states,  have  all  been  declared  (as  we  have  seen  in  the  course  of 
these  lectures)  by  an  authority  which  claims  our  respect  and 
obedience. 

In  the  first  ten  or  twelve  years  after  the  institution  of  the  nar 
tional  judiciary,  or  from  1790  to  1801,  the  scanty  decisions  of  the 
Supreme  Court  are  almost  all  to  be  found  in  the  third  volume  of 
Dallas's  Reports.  The  first  great  and  grave  question  which  came 
before  them  was  that  respecting  the  liability  of  a  state  to  be  sued 
by  a  private  creditor ;  and  it  is  a  little  remarkable  that  the  court, 
in  one  of  its  earliest  decisions,  should  have  assumed  a  jurisdiction 
which  the  authors  of  The  Federalist  had  a  few  years  before  de- 
clared to  be  without  any  color  of  foundation.  During  the  period 
I  have  mentioned,  the  federal  courts  were  chiefly  occupied  with 
questions  concerning  their  admiralty  jurisdiction,  and  with  politi- 
cal and  national  questions  growing  out  of  the  Revolutionary  War, 
and  the  dangerous  influence  and  action  of  the  war  of  the  French 
revolution  upon  the  neutrality  and  peace  of  our  country.  It  was 
during  this  portion  of  our  judicial  history  that  the  principles  of 

(a)  September  S4th,  1789,  see.  25. 
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the  doctrines  of  expatriation^  of  ex  post  facto  laws,  of  constitu-* 
tional  taxes,  and  of  tlie  construction^  and  obligation  of  the  treaty 
of  1783,  upon  the  rights  of  the  British  creditors,  were  ably  dis- 
cussed and  firmly  declared. 

The  Reports  of  Mr.  Cranch  commenced  with  the  year  1801,  and 
the  nine  volumes  of  those  reports  cover  the  business  of  a 
very  active  period,  down  to  the  year  1815.  The  *  Supreme  *  443 
Court  was  occupied  with  many  great  and  momentous  ques- 
tions, and  especially  during  that  portion  of  the  time  in  which  the 
United  States  had  abandoned  their  neutral  and  assumed  a  belli- 
gerent character.  It  is  curious  to  observe  in  these  reports  the  rapid 
cultivation  and  complete  adoption  of  the  law  and  learning  of  the 
Englisk  admiralty  and  prize  courts,  notwithstanding  those  courts 
had  been  the  constant  theme  of  complaint  and  obloquy  in  our  po- 
litical discussions  for  the  fifteen  years  preceding  the  war.  In  the 
last  three  volumes  of  Mr.  Cranch,  the  court  was  constantly  deal- 
ing with  great  questions,  embracing  the  rights  and  the  policy  of 
nations ;  and  the  prize  and  maritime  law,  not  of  England  only, 
but  of  all  the  commercial  nations  of  Europe,  was  suddenly  intro- 
duced, and  deeply  and  permanently  interwoven  with  the  municipal 
law  of  the  United  States.  We  perceive,  also,  in  these  volumes, 
the  constant  growth  and  accumulation  of  cases  on  commercial 
law  generally,  and  relating  to  policies  of  insurance,  negotiable  pa- 
per, mercantile  partnerships,  and  the  various  customs  of  the  law 
merchant.  The  court  was  likewise  busy  in  discussing  and  settling 
important  principles  growing  out  of  the  limited  range  of  other 
matters  of  federal  cognizance,  and  relating  to  the  law  of  evidence, 
to  frauds,  trusts,  and  mortgages.  They  were  engaged,  also,  with 
the  doctrine  of  the  limitation  of  suits,  the  contract  of  sale,  and 
with  the  more  enlarged  subjects  of  domicil,  of  the  lex  locij  of  neu- 
trality, and  of  the  numerous  points  of  international  law. 

By  tlie  time  of  the  commencement  of  Mr.  Wlieaton's  Reports, 
in  1816,  the  decisions  of  the  Supreme  Court  had  embraced  so 
many  topics  of  public  and  municipal  law,  and  those  topics  had 
been  illustrated  by  so  much  talent  and  learning,  that,  for  the  first 
time  in  the  history  of  this  country,  we  were  enabled  to  perceive 
the. broad  foundations  and  rapid  growth  of  a  code  of  national  ju- 
risprudence. That  code  has  been  growing  and  improving  ever 
since,  and  it  has  now  become  a  solid  and  magnificent  struc- 
ture ;  and  it  seems  destined,  at  no  very  distant  period  of  time,  to 
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*  444    cast  a  shade  *  over  the  less  elevated,  and,  perhaps,  we  must 

add,  the  less  attractive  and  ambitious  systems  of  justice  in 
the  several  states.  The  most  interesting  part  of  Mr.  Wheaton's 
Reports  are  those  which  contain  the  examination  of  those  great 
constitutional  questions  which  we  have  been  reviewing;  and  I  can- 
not conceive  of  anything  more  grand  and  imposing  in  the  whole 
administration  of  human  justice,  than  the  spectacle  of  the  Su- 
preme Gou3rt  sitting  in  solemn  judgment  upon  the  conflicting 
claims  of  the  national  and  state  sovereignties,  and  tranquillizing 
all  jealous  and  angry  passions,  and  binding  together  this  great 
confederacy  of  states  in  peace  and  harmony,  by  the  ability,  the 
moderation,  and  the  equity  of  its  decisions. 

There  are  several  reasons  why  we  may  anticipate  the  .still  in- 
creasing influence  of  the  federal  government,  and  the  continual 
enlargement  of  the  national  system  of  law  in  magnitude  and  value. 
The  judiciary  of  the  United  States  has  an  advantage  over  many  of 
the  state  courts,  in  the  tenure  of  the  office  of  the  judges,  and  the 
liberal  and  stable  provision  for  their  support.  The  United  States 
are,  by  these  means,  fairly  entitled  to  conmiand  better  talents,  and 
to  look  for  more  firmness  of  purpose,  greater  independence  of 
action,  and  brighter  displays  of  learning.  The  federal  administra- 
tion of  justice  has  a  manifest  superiprity  over  that  of  the  individ- 
ual states,  in  consequence  of  the  uniformity  of  its  decisions,  and 
the  universality  of  their  application.  Every  state  court  will  nat- 
urally be  disposed  to  borrow  light  and  aid  from  the  national  courts, 
rather  than  from  the  courts  of  other  individual  states,  which  will 
probably  never  be  so  generally  respected  and  understood.  The 
states  are  multiplying  so  fast,  and  the  reports  of  their  judicial  de- 
cisions are  becoming  so  numerous,  that  few  lawyers  will  be  able  or 
willing  to  master  all  the  intricacies  and  anomalies  of  local  law, 
existing  beyond  the  boundaries  of  their  own  state.  Twenty-six 
independent  state  courts  of  final  jurisdiction  over  the  same 

*  445    questions,  arising  upon  the  same  general  *  code  of  common 

and  of  equity  law,  must  necessarily  impair  the  symmetry 
of  that  .code. 

The  danger  to  be  apprehended  is,  that  students  will  not  have 
the  courage  to  enter  the  complicated  labyrinth  of  so  many  systems, 
and  that  they  will,  of  course,  entirely  neglect  them,  and  be  con- 
tented with  a  knowledge  of  the  law  of  their  own  state,  and  the 
law  of  the  United  States,  and  then  resort  for  further  assistance  to 
the  never-failing  fountains  of  European  wisdom. 
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But  though  the  national  judiciary  may  be  deemed  pre-eminent 
in  the  weight  of  its  influence,  the  authority  of  its  decisions,  and  in 
the  attraction  of  their  materials,  there  are  abundant  considerations 
to  cheer  and  animate  us  in  the  cultivation  of  <>ur  own  local  law. 
The  judicial  power  of  the  United  States  is  necessarily  limited  to 
national  objects.  The  vast  field  of  the  law  of  property,  the  very 
extensive  head  of  equity  jurisdiction,  and  the  principal  rights  and 
duties  which  flow  from  our  civil  and  domestic  relations,  fall  within 
the  control,  and  we  might  almost  say  the  exclusive  cognizance,  of 
the  state  governments.  We  look  essentially  to  the  state  courts  for 
protection  to  all  these  momentous  interests.  They  touch,  in  their 
operation,  every  chord  of  human  sympathy,  and  control  our  best 
destinies.  It  is  their  province  to  reward  and  to  pimish.  Their 
blessings  and  their  terrors  will  accompany  us  to  the  fireside,  and 
"  be  in  constant  activity  before  the  public  eye."  The  elementary 
principles  of  the  common  law  are  the  same  in  every  state,  and 
equally  enlighten  and  invigorate  every  part  of  our  country.  Our 
municipal  codes  can  be  made  to  advance  with  equal  steps  with 
that  of  the  nation,  in  discipline,  in  wisdom,  and  in  lustre,  if  the 
state  governments  (as  they  ought  in  all  honest  policy)  will  only 
render  equal  patronage  and  security  to  the  administration  of  jus- 
tice. TJie  true  interests  and  the  permanent  freedom  of  this  coun- 
try require  that  the  jurisprudence  of  the  individual  states  should 
be  cultivated,  cherished,  and  exalted,  and  the  dignity  and  rep- 
utation of  the  state  authorities  sustained  with  becoming 
*  pride.  In  their  subordinate  relation  to  the  United  States,  *  446 
they  should  endeavor  to  discharge  the  duty  which  they  owe 
to  the  latter,  without  forgetting  the  respect  which  they  owe  to 
themselves.  In  the  appropriate  language  of  Sir  William  Black- 
stone,  and  which  he  applied  to  the  people  of  his  own  country, 
they  should  be  "  loyal,  yet  firee ;  obedient,  and  yet  independent." 


PART   III. 

OF  TR^  VARIOUS  SOURCES  OF  THE  MUNICIPAL 
LAW  OF  THE  SEVERAL  STATES. 


LECTURE   XX. 


OP  STATUTE  LAW.^ 


Municipal  law  is  a  rule  of  civil  conduct,  prescribed  hj  the 
supreme  power  of  a  state.  Municipal  law,  or  the  jtis  dvUe,  is 
thus  explained  in  the  Institutes  of  Justinian.  Quod  quisque  jMp- 
vitis  ipse  8ibi  Jus  constituity  id  ipnvs  civitatis  proprium  estj  voeO' 
turque  jus  civile^  quasi  Jus  proprium  ipstus  civitatis.  This  defini* 
tion  is  less  precise  and  scientific  than  that  given  by  Sir  William 
Blackstone.  Municipal  law  is  composed  of  written  and  unwritten, 
or  of  statute  and  common  law.  Statute  law  is  the  express  written 
will  of  the  legislature,  rendered  authentic  hj  certain  prescribed 
forms  and  solemnities. 

It  is  a  principle  in  the  English  law,  that  an  act  of  Parliament, 
delivered  in  clear  and  intelligible  terms,  cannot  be  questioned,  or 
its  authority  controlled,  in  any  court  of  justice.  "  It  is,"  says 
Sir  William  Blackstone,  ^^the  exercise  of  the  highest  authority 
that  the  kingdom  acknowledges  upon  earth."  When  it  is  said 
in  the  books,  that  a  statute  contrary  to  natural  equity  and  reason, 
or  repugnant,  or  impossible  to  be  performed,  is  void,  the  cases 
are  understood  to  mean,  that  the  courts  are  to  give  the  statute  a 
reasonable  construction.  They  will  not  readily  presume,  out  of 
respect  and  duty  to  the  lawgiver,  that  any  very  unjust  or  absurd 
consequence  was  within  the  contemplation  of  the  law.    But  if  it 

^  As  to  the  whole  subject  embraced  in  this  part  of  the  Commentaries,  the  student 
and  practitioner  will  find  a  mass  of  valuable  information  in  a  work  entitled  "  The 
Science  of  Legal  Judgment^  by  James  Bam/'  (Law  Lib.  toI.  9.) 
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should  happen  to  be  too  palpable  in  its  direction  to  admit  of  but 
one  construction,  there  is  no  doubt  in  the  English  law  as  to 
the  binding  *  efficacy  of  the  statute.    The  will  of  the  legis-   *  448 
lature  is  the  supreme  law  of  the  land,  and  demands  perfect 
obedience,  (a) 

But  while  we  admit  this  conclusion  of  the  English  law,  we 
cannot  but  admire  the  intrepidity  and  powerful  sense  of  justice 
which  led  Lord  Coke,  when  chief  justice  of  the  E.  B.,  to  declare, 
as  he  did  in  Doctxyr  BoTJiarrCs  case,  (b)  that  the  common  law 
doth  control  acts  of  Parliament,  and  adjudges  them  void,  when 
agauist  common  right  and  reason.  The  same  sense  of  justice 
and  freedom  of  opinion  led  Lord  Chief  Justice  Hobart,  in  Day 
V.  Savage^  (e)  to  insist  that  an  act  of  Parliament,  made  against 
natural  equity,  as  to  make  a  man  judge  in  his  own  case,  was 
void ;  and  induced  Lord  Chief  Justice  Holt  to  say,  in  the  case 
of  The  City  of  London  v.  Woodj  (d)  that  the  observation  of  Lord 
Coke  was  not  extravagant,  but  was  a  very  reasonable  and  true 
saying.  Perhaps  what  Lord  Coke  said  in  his  Beports  on  this 
point  may  have  been  one  of  the  many  things  that  King  James 
alluded  to,  when  he  said,  that  in  Coke's  Beports  there  were 
many  dangerous  conceits  of  his  own  uttered  for  law,  to  the  prej- 
udice of  the  crown,  parliament,  and  subjects,  (e) 

The  principle  in  the  English  government,  that  the  j^^^p^, 
parliament  is  omnipotent,  does  not  prevail  in  the  United  nut  lo  the «». 
States ;  though,  if  there  be  no  constitutional  objection  to  "*****"  ^®**- 
a  statute,  it  is  with  us  as  absolute  and  uncontrollable  as  laws 
flowing  from  the  sovereign  power,  under  any  other  form  of  gov- 
ernment. But  in  this,  and  all  other  countries  where  there  is  a 
written  constitution,  designating  the  powers  and  duties  of  the 
legislative,  as  well  as  of  the  other  departments  of  the  government, 
an  act  of  the  legislature  may  be  void  as  being  against  the 
constitution.  *  The  law  with  us  must  conform,  in  the  first  *  449 
place,  to  the  constitution  of  the  United  States,  and  then  to 
the  stibordinate  constitution  of  its  particular  state,  and  if  it  in* 
fringes  the  provisions  of  either,  it  is  so  far  void.^    The  courts  of 

(a)  1  Blacks.  Com.  91, 160, 1S6 ;  Christian's  note  to  1  Blacks.  Com.  41. 

(h)  8  Co.  118.  (d)  12  Mod.  687. 

(c)  Hob.  87.  (e)  Bacon's  Works,  yoI.  vi.  p.  128. 

^  A  case  in  Pennsylvania  has  been  recently  decided,  involying  an  important  political 
principle ;  the  court  held  that  a  statute,  authorizing  the  citizens  of  certain  countiea  to 

41* 
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justice  hayo  a  right,  and  are  in  duty  bound,  to  bring  every  law 
to  the  test  of  the  constitution,  and  to  regard  the  constitution,  first 
of  the  United  States,  and  then  of  their  own  state,  as  the  para- 
mount or  supreme  law,  to  which  every  inferior  or  deriyattve 
power  and  regulation  must  conform.^  The  constitution  is  the  act 
of  the  people,  speaking  in  their  original  character,  and  defining 
the  permanent  conditions  of  the  social  alliance ;  and  there  can  be 
no  doubt  on  the  point  with  us,  that  every  act  of  the  legislative 
power,  contrary  to  the  true  intent  and  meaning  of  the  constitor 
tion,  is  absolutely  null  and  void.  The  judicial  depart- 
[adidaryto  mcut  is  the  propcr  power  in  the  government  to  deter- 
deeiaro  them  jjiix^Q  whether  a  statute  be  or  be  not  constitutional.    The 

TOid. 

interpretation  or  construction  of  the  constitution  is  as 
much  a  judicial  act,  and  requires  the  exercise  of  the  same  legal 
discretion,  as  the  interpretation  or  construction  of  a  law.  To 
contend  that  the  courts  of  justice  must  obey  the  requisitions  of 
an  act  of  the  legislature  when  it  appears  to  them  to  have  been 
passed  in  violation  of  the  constitution,  would  be  to  contend  that 
the  law  was  superior  to  the  constitution,  and  that  the  judges  had 
no  right  to  look  into  it,  and  regard  it  as  a  paramount  law:  It 
would  be  rendering  the  power  of  the  agent  greater  than  that  of 
his  principal,  and  be  declaring,  that  the  will  of  only  one  concur- 
rent and  co-ordinate  'department  of  the  subordinate  authorities 
under  the  constitution,  was  absolute  over  the  other  departments, 
and  competent  to  control,  according  to  its  own  will  and  pleasure, 
the  whole  fabric  of  the  government,  and  the  fundamental  laws  on. 
which  it  rested.    The  attempt  to  impose  restraints  upon  the  ex- 


deddo  hy  ballot  whether  the  stile  of  spiiitiioiis  liquors  should  be  contiiined  in  said  comi- 
ties, was  usconstitntional,  as  being  a  delegation  of  legislative  power  not  permitted  by 
the  constitution,  and  contrary  to  the  theory  of  the  govenunent  Parker  v.  Ck>mmon- 
wealth,  6  Barr,  507.  So  in  New  York,  an  set,  establishing  free  schools,  which  had 
been  submitted  by  the  legislature  to  the  popular  vote,  was  declared  to  be  not  a  law. 
Thome  v.  Cramer,  15  Barb.  (N.  Y.)  113 ;  Bradley  v.  Baxter,  Id.  123 ;  Barto  v.  Him- 
rod,  4  Seld.  4Sd.  But  a  law  which  confers  a  new  power  upon  &  municipal  coiporationy 
6*  g.  a  power  to  subscribe  for  shares  in  a  railway  company  and  to  borrow  money  to 
pay  for  them  is  not  unconstitutional,  on  the  ground  that  the  electors  or  tax-payers  of 
the  municipality  are  to  decide  by  &  vote  whether  they  will  accept  and  exerdse  the 
power.    Starin  v.  Town  of  Genoa,  23  N.  Y.  439. 

'  But  in  order  to  give  the  United  States  courts  jurisdiction,  the  statute  of  which  the 
validity  is  questioned  must  have  been  passed  by  a  ttate  —  a  member  of  the  Unum,  If 
other  public  bodies  encroach  upon  the  Union,  redress  must  be  sought  in  an  exercise  of 
lome  other  powers  of  the  government    Scott  9.  Jones^  5  How.  U.  S.  343. 
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eroise  of  the  legislatiye  power  would  be  fruitless^  if  the  constitu- 
tional provisions  were  left  without  any  power  in  the  gov- 
ernment  to  guard  *  and  enforce  them.  From  the  mass  of  *  450 
powers  necessarily  vested  in  the  legislature,  and  the  active 
and  sovereign  nature  of  those  powers ;  from  the  numerous  bodies 
of  which  the  legislature  is  composed,  the  popular  sympathies 
which  it  excites,  and  its  inmiediate  dependence  upon  the  people 
by  the  means  of  frequent  periodical  elections,  it  follows  that  the 
legislative  department  of  the  government  will  have  a  decided  su- 
periority of  influence.  It  is  constantly  acting  upon  all  the  great 
interests  in  society,  and  agitatmg  its  hopes  and  fears.  It  is  liable 
to  be  constantly  swayed  by  popular  prejudice  and  passion,  and  it 
is  difficult  to  keep  it  from  pressing  with  iiyurious  weight  upon 
the  constitutional  rights  and  privil^es  of  the  other  departments. 
An  independent  judiciary,  venerable  by  its  gravity,  its  dignity, 
and  its  wisdom,  and  deliberating  with  entire  serenity  and  moder- 
ation, is  peculiarly  fitted  for  the  exalted  duty  of  expounding  the 
constitution,  and  trying  the  validity  of  statutes  by  that  standard. 
It  is  only  by  the  free  exercise  of  this  power  that  courts  of  justice 
are  enabled  to  repel  assaults,  and  to  protect  every  part  of  the 
government,  and  every  member  of  the  community,  from  undue 
and  destructive  innovations  upon  their  chartered  rights,  (a)  ^ 

(a)  M.  De  Tocqueyille  is  of  opinion,  that  if  the  free  institutions  of  America  are  to 
be  destroyed,  it  will  be  owing  to  the  tyranny  of  majorities,  driving  minorities  to  despe- 
ration. The  majority  constitutes  public  opinion,  which  becomes  a  tyrant,  and  controls 
freedom  of  discussion  and  independence  of  mind.  This  is  his  view  of  the  question, 
and  English  writers  on  the  institutions  of  society  in  this  country  have  expressed  the 
same  opinion.  If  there  was  no  check  upon  the  tyranny  of  legislative  majorities,  the 
prospect  before  us  would  be  gloomy  in  the  extreme.  But  in  addition  to  the  indirect 
cheeks  of  the  liberty  of  the  press,  and  of  popular  instruction,  and  of  manners,  religion, 

1  A  resolution  by  the  legislature  of  Tennessee,  that  a  criminal  should  be  discharged 
by  a  court,  was  held  to  be  an  unwarranted  assumption  of  power* on  the  part  of  the  leg- 
islature, and  void.  State  v.  Fleming,  7  Humph.  152.  Nor  may  the  legislature  grant 
a  new  trial,  or  dhrect  the  court  to  order  it.  De  Chastellux  «.  Faixchild,  15  Penn.  IS. 
The  power  of  a  state  legislature  to  overrule  a  deoision  of  the  judiciary  is  significantly 
repelled  by  the  Supreme  Court  of  Massachusetts  in  Denny  «.  Mattoon,  S  Allen,  361, 
where  it  was  held  that  the  leg^lature  could  not  confirm  a  proceeding  which  had  been 
adjudged  void  on  the  ground  that  the  judge  before  whom  the  proceeding  was  had  was 
not  enHtled  to  the  office. 

Courts  will  not  inquire  collaterally  into  the  constitutionality  of  legislative  enact- 
ments ;  State  r.  Rich,  SO  Mis.  898 ;  Miller  v.  State,  3  Ohio  St.  475 ;  and  only  that  part 
of  a  statute  which  is  repugnant  to  the  constitution  shall  be  declared  void.  Fisher  v. 
McGirr,  1  Gray,  1. 
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It  has  accordingly  become  a  settled  principle  in  the  legal  polity 
of  this  country,  that  it  belongs  to  the  judicial  power,  as  a  matter 
of  right  and  of  duty,  to  declare  every  act  of  the  legislature,  made 
in  violation  of  the  constitution,  or  of  any  provision  of  it,  null  and 
void.  The  progress  of  this  doctrine,  and  the  manner  in  which  it 
has  been  discussed  and  established,  is  worthy  of  notice.  It  had 
been  very  ably  examined  in  The  Federalist,  (b)  and  its  solidity  vin- 
dicated by  unanswerable  arguments ;  but  it  was  not  until  the  year 
1792  that  it  seems  to  have  received  a  judicial  consideration.^ 

In  Sayhwirr!%  casCy  which  came  before  the  Circuit  Court  of  the 
United  States  for  the  district  of  New  York,  in  April,  1791, 
*  451  the  judges  proceeded  with  the  utmost  delicacy  and  *  cau- 
tion to  declare  an  act  of  Congress,  assigning  ministerial 
duties  to  the  circuit  courts,  to  be  unconstitutional.  The  court 
laid  down  the  position,  that  Congress  cannot  constitutionally  assign 
to  the  judicial  power  any  duties  which  are  not  strictly  judicial ; 
and  that  the  act  in  question  was  not  obligatory  upon  the  court. 
But  they  nevertheless  proceeded,  voluntarily  and  ex  gratia,  as 
commissioners,  to  execute  the  duties  of  the  act. 

Li  Pennsylvania  and  North  Carolina,  the  Circuit  Courts  of  the 
United  States,  within  those  districts,  equally  held  the  act  not  bind- 
ing upon  them,  because  the  legislature  had  no  right  or  power  to 
assign  to  them  duties  not  judicial ;  but  they  were  not  so  accom- 
modating as  the  Circuit  Court  of  New  York,  for  they  declined  to 
act  under  the  law  in  any  capacity,  (a) 

and  local  institutions,  there  are  fondamental  rights  declared  in  the  constitutions,  and 
there  are  constitutional  checks  upon  the  arbitrary  will  of  majorities  confided  to  the 
integrity  and  independence  of  the  judicial  department  M.  De  Tocquerille  seems  to 
be  deeply  impressed  with  the  dangers  in  a  democracy,  of  the  corrupting  and  oontroU- 
ing  power  of  disciplined  fiiction,  and  well  he  may  be.  The  most  dangerous  and 
^rrannical  of  all  craffcs  is  party  or  political  craft.  The  equal  rights  of  a  minor  party 
are  disregarded  in  the  animated  competitions  for  power ;  and  if  it  were  not  for  tho 
checks  and  barriers  to  which  I  have  alluded,  they  would  fidl  a  sacrifice  to  the  passions 
of  fierce  and  yindictive  majoritios.  See  TocquenriUe's  De  la  Bemocratie  en  Amerique, 
torn.  ii.  c.  15*  The  whole  work  is  interesting,  startling,  profound,  liberal,  and  instruc- 
tiye.  The  author  is  reniarkably  fearless,  candid,  and  unprejudiced  in  his  discussions 
and  reflections. 

(6)  No.  78.  (a)  2  BaUas,  410, 411, 412. 

*  A  writer  in  the  U.  8.  Law  Magazine  for  June,  1850,  p.  563,  claims  for  North  Caro- 
lina the  honor  of  first  establishing,  by  a  judicial  decision,  the  right  of  the  judiciary  to 
decide  upon  the  constitutionality  of  an  act  of  the  legislature.  He  refers  to  a  case  in  1 
Harlin  (N.  C.)  48,  decided  in  1787. 
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In  1792,  the  Supreme  Court  of  South  Carolina^  in  the  case  of 
Bowman  v.  Mtddteton^  {b)  went  farther,  and  set  aside  an  act  of  the 
colony  legislature,  as  being  against  common  right  and  the  princi- 
ples of  magna  charta,  for  it  took  away  the  fireehold  of  one  man  and 
vested  it  in  another,  without  any  compensation,  or  any  previous 
attempt  to  determine  the  right.  They  declared  the  act  to  be  ipw 
facto  void,  and  that  no  length  of  time  could  give  it  validity.  This 
was  not  strictly  a  question  arising  upon  any  special  provision  of 
the  state  constitution  ;  but  the  court  proceeded  upon  those  great 
fundamental  principles  which  support  all  government  and  prop- 
erty, and  which  have  been  supposed  by  many  judges  in  England 
to  be  sufficient  to  check  and  control  the  regulations  of  an  act  of 
Parliament.  The  next  case  in  which  the  power  of  the  judiciary 
to  disregard  or  set  aside  a  statute  for  being  repugnant  to  the  con- 
stitution, was  one  that  came  before  Judge  Paterson,  at  Philadel- 
phia, in  April,  1795.  {c)  He  asserted  the  duty  of  the  court, 
and  the  paramount  authority  *  of  the  constitution,  in  re-  *  452 
markably  clear  and  decided  language.  That  was  a  case  of 
an  act  of  Pennsylvania,  which  he  held  to  be  unconstitutional,  and 
not  binding.  He  insisted  that  the  constitution  was  certain  and 
fixed,  and  contained  the  permanent  will  of  the  people,  and  was 
the  supreme  law,  and  paramount  to  the  power  of  the  legislature, 
and  could  only  be  revoked  or  altered  by  the  authority  that  made 
it ;  that  the  legislature  was  the  creature  of  the  constitution,  and 
owed  its  existence  to  the  constitution,  and  derived  its  powers  from 
the  constitution,  and  all  its  acts  must  be  conformable  to  it,  or  else 
they  will  be  void. 

The  same  question  afterwards  arose  before  the  Supreme  Court 
of  South  Carolina,  in  the  case  of  Lindsay  v.  The  Charleston  Com- 
missianer8y(a)  and  the  power  of  the  legislature  to  take  private 
property  for  necessary  public  purposes,  as  for  a  public  street,  was 
freely  discussed ;  and  though  the  judges  were  equally  divided  on 
the  question  whether  it  was  a  case  in  which  the  party  was  entitled 
to  compensation,  those  who  held  him  so  entitled,  held  also,  that 
the  law  was  unconstitutional  and  inoperative  tmtil  the  compen- 
sation  was  made.  The  judges,  in  exercising  that  high  authority, 
claimed  to  be  only  the  administrators  of  the  public  will ;  and  the 


(6)  1  Bay,  252.  (a)  2  Bay,  SS. 

(c)  Van  Horae  v.  Dorrance,  2  Dallas,  304. 
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law  was  void,  not  because  the  judges  had  anj  control  over  the 
legislative  power,  but  because  titie  will  of  the  people,  declared  in 
the  constitution,  was  paramount  to  that  of  their  representatiYes 
expressed  in  the  law.  In  Whittingtan  v.  Polk,  (b)  it  was  decided, 
in  1802,  by  the  general  court  of  Maryland,  with  great  deamess 
and  force,  that  an  act  of  the  l^slature  repugnant  to  the  constitu- 
tion, was  void,  and  that  the  courts  had  a  right  to  determine  whea 
it  was  so  void. 

Hitherto  this  question,  as  we  have  seen,  was  confined  to  some 
of  the  state  courts,  and  to  the  subordinate  or  circuit  courts  of  the 
United  States.  But  in  Marbury  v.  Madison  (c)  the  subject 
*453  was  brought  under  the  consideration  *of  the  Supreme 
Court  of  the  United  States,  and  received  a  clear  and  elabo> 
rate  discussion.  The  power  and  duty  of  the  judiciary  to  disregard 
an  imconstitutional  act  of  Congress,  or  of  any  state  legislature, 
were  declared,  in  an  argument  approaching  to  the  precision  and 
certainty  of  a  mathematical  demonstration. 

The  question,  said  the  chief  justice,  was,  whether  an  act  repug- 
nant to  the  constitution,  can  become  a  law  of  the  land,  and  it  was 
one  deeply  interesting  to  the  United  States.  The  powers  of  the 
legislature  are  defined  and  limited  by  a  writtetx  constitution.  But 
to  what  purpose  is  that  limitation,  if  those  limits  may  at  any  time 
be  passed  ?  The  distinction  between  a  government  with  limited 
and  unlimited  powers  is  abolished,  if  those  limits  do  not  confine 
the  persons  on  whom  they  are  imposed,  and  if  acts  prohibited,  and 
acts  allowed,  are  of  equal  obligation.  K  the  constitution  does  not 
control  any  legislative  act  repugnant  to  it,  then  the  legislature  may 
alter  the  constitution  by  an  ordinary  act.  The  theory  of  every 
government,  with  a*  written  constitution,  forming  the  fundamental 
and  paramount  law  of  the  nation,  must  be,  that  an  act  of  the 
legislature  repugnant  to  tlie  constitution  is  void.  If  void,  it  can- 
not bind  the  courts,  and  oblige  them  to  give  it  effect ;  for  this 
would  be  to  overthrow  in  &ct  what  was  established  in  theory,  and 
to  make  that  operative  in  law  which  is  not  law.  It  is  the  province 
and  the  duty  of  the  judicial  department  to  say  what  the  law  is ; 
and  if  two  laws  conflict  with  each  other,  to  decide  on  the  operation 
of  each.  So,  if  the  law  be  in  opposition  to  the  constitution,  and 
both  apply  to  a  particular  case,  the  court  must  either  decide  the 

(b)  1  Hafr.  &  Johns.  236.  (c)  1  Cranch,  1S7. 


LECT.  XX.]  SOUBGES  OF  MU^nCIPAL  LAW.  491 

case  conformablj  to  the  law,  disregarding  the  constitution,  or  con- 
formably to  the  constitution,  disr^arding  the  law.  If  the  consti- 
tution be  superior  to  an  act  of  the  legislature,  the  courts  must 
decide  between  these,  conflicting  rules,  and  how  can  they  close 
their  eyes  on  the  constitution,  and  see  only  the  law. 

This  great  question  may  be  regarded  as  now  finally  settled, 
and  I  consider  it  to  be  one  of  the  most  interesting 
*  points  in  favor  of  constitutional  liberty,  and  of  the  se-  *454 
curity  of  property,  in  this  country,  that  has  ever  been  judi- 
cially determined,  (a)  There  never  was  any  doubt  or  diflSculty 
in  New  York,  in  respect  to  the  competency  of  the  courts  to  de- 
clare a  statute  unconstitutional,  when  it  clearly  appeared  to  be 
so.  Thus,  in  the  case  of  The  People  v.  PUOtj  (h)  the  Supreme 
Court  held,  that  certain  statutes  affecting  the  right  of  Z.  Piatt, 
and  his  assigns,  to  the  exclusive  enjoyment  of  the  river  Saranac, 
were  in  violation  of  vested  rights  under  his  patent,  and  so  far 
the  court  held  them  to  be  unconstitutional,  inoperative,  and  void. 
The  control  which  the  judicial  power  of  the  state  had,  until  the 
year  1823,  over  the  passing  of  laws,  by  the  institution  of  the  counr 
cil  of  revision,  anticipated,  in  a  great  degree,  the  necessity  of  this 
exercise  of  duty.  A  law  containing  imconstitutional  provisions 
was  not  likely  to  escape  the  notice  and  objection  of  the  council 
of  revision  ;  and  the  records  of  that  body  will  show,  that  many  a 
bill  which  had  heedlessly  passed  the  two  houses  of  the  legislature 
was  objected  to  and  defeated,  on  constitutional  grounds.    The 

(a)  See  decisions  in  the  state  courts  to  the  same  point,  in  1  N.  Hamp.  199 ;  12  Serg. 
&  Rawle,  330,  339 ;  B.  M.  Charlton,  176 ;  1  Harr.  &  Johns.  236 ;  1  Hayw.  2S ;  2  Hajw. 
310,  374  ;  1  Murphy,  5S ;  3  Desaiis  (S.  C)  476 ;  1  Bep.  Const.  C  (S.  C.)  267 ;  Le  Bre- 
ton V,  Morgan,  16  Martin  (Louis.)  13S;  Hoke  v.  Henderson,  4  Dev.  (N.  C.)  7. 
When  a  law  requires  a  constitutional  nu^jority  of  more  than  a  mere  numeral  ma- 
jority, the  courts  of  justice  may  look  beyond  the  law  into  the  proceedings  of  the 
legislature,  to  see  that  the  prerequisites  have  been  complied  widi,  and  that  it  has  passed 
by  the  constitutional  majorities.  The  State  9.  McBride,  4  Missou.  303.  But  this 
last  point  was  left  in  doubt,  in  B.  and  N.  I*.  Bailroad  v.  City  of  Buffalo,  5  HiU  (N.  T.) 
209.1 

(6)  17  Johns.  195. 

^  In  De  Bow  v.  The  People,  1  Benio,  9,  it  is  held  that  the  judges,  in  dedaiiag  what  the 
law  is,  may  and  should,  if  need  be,  examine  the  engrossed  bills  on  file  in  the  office  of  the 
Secretary  of  State,  or,  it  seems,  may  consult  the  journals  of  the  houses ;  and  see  Purdy 
t.  People,  4  HiU,  384 ;  Com.  Bank  of  Buffalo  v.  Sparrow,  2  Denio,  97 ;  Spangler  v. 
Jacoby,  14  Bl.  297 ;  People  v.  Supenrison,  4  Seld.  317 ;  Miller  v.  SUte,  3  Ohio  State, 
475. 
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records  to  which  I  refer  are  replete  with  the  assertion  of  salutary 
and  sound  principles  of  public  law  and  constitutional  policy,  and 
they  will  forever  remain  a  monument  of  the  wisdom,  firmness, 
and  integrity  of  the  council,  (c)^ 
A  statute,  when  duly  made,  takes  effect  from  its  date,  when 
whenasti^i^o  time  is  fixed,  and  this  is  now  the  settled  rule.'    It 
BteukeBeifrct^as  SO  declared  by  the  Supreme  Court  of  the  United 
States  in  Matthews  v.  Zanej  (d)  and  it  was  likewise  so  ad- 
*  455    judged  in  *  the  Circuit  Court  in  Massachusetts,  in  the  case 
of  The' Brig  Ann.  (a)    I  apprehend  that  the  same  rule  pre- 
vails in  the  courts  of  the  several  states,  and  that  it  cannot  be  ad- 
mitted that  a  statute  shall,  by  any  fiction  or  relation,  have  any 
effect  before  it  was  actually  passed.    A  retroactive  statute  would 
partake  in  its  character  of  the  mischiefs  of  an  expostfaeto  law,  as 
to  all  cases  of  crimes  and  penalties ;  and  in  every  other  case  relat- 
ing to  contracts  or  property,  it  would  be  against  every  sound 
principle.    It  would  come  within  the  reach  of  the  doctrine,  tliat 
a  statute  is  not  to  have  a  retrospective  effect ;  and  which  doctrine 

was  very  much  discussed  in  the  case  of  Dash  v.  Van  Kleeck^  {b) 

■■■■'■  ■■.,..      1     I  ,     ■      -.^.^^_      I        I         .1 

(c)  An  act  of  Congress  having  given  to  the  Secretsxy  of  the  Treasury  the  right  of 
appeal  from  the  collector  of  the  customs,  on  his  decision  relative  to  unascertained 
duties,  or  duties  paid  under  a  protest,  it  was  held,  that  the  aggrieved  merchant  was 
confined  to  that  remedj,  and  could  not  sustain  a  suit  at  law  against  the  collector. 
Caij  V.  Curtis,  3  How.  U.  S.  SS6.  The  strong  ohjcction  to  the  decision  is,  that  it 
takes  the  final  construction  of  statute  law  from  the  established  courts,  and  places  it  in 
an  executive  officer,  holding  at  the  pleasure  of  the  President  It  is  the  common-law 
right  of  the  citizen  to  appeal  to  the  courts,  on  the  authori^  of  laws,  and  to  seek  there 
redress  from  wrong  and  oppression.  The  decision  of  the  same  court,  in  Bend  v,  Hoyt, 
IS  Peters  U.  S.  263,  recognized  principles  that  seem  to  be  at  variance  with  the  above 
decision. 

(d)  7  VHieaton,  164, 

(a)  1  Gallison,  63.    The  same  rule  is  declared  in  New  Jersey  by  statate.    Blmer'f 
Digest,  534. 
(6)  7  Johns.  477. 

<  It  obviously  results  from  the  restricted  nature  of  the  sovereignty  of  the  fedend 
government  that  acts  of  Congress  must  conform  to  the  constitution,  knd  be  confined 
to  the  subjects  which  are  enumerated  in  that  instrument  With  this  limitation,  they 
are  of  course  supreme.  On  the  other  hand,  the  state  legislatures  have  ril  the  powers 
of  soyereignty  not  granted  to  the  United  States,  and  not  withheld  by  the  state  consti- 
tutions.   People  V.  Draper,  15  N.  Y.  538 ;  Wynehamer  v.  The  People,  13  N.  Y.  378. 

*  The  time  when  an  act  approved  and  signed  by  the  President  takes  efiect  can 
properly  appear  only  from  the  act  itself.  It  goes  into  operation  the  day  on  which  it  ia 
approved,  and  has  relation  to  the  first  moment  of  that  day.  In  re  Wehnan,  SO  yeF> 
mont,  653. 
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and  shown  to  be  founded  not  only  in  English  law,  but  on  the 
principles  of  general  jurisprudence,  (c)  A  retrospective  statute, 
affecting  and  changing  vested  rights,  is  very  generally  considered, 
in  this  country,  as  founded  on  unconstitutional  principles,  and 
consequently  inoperative  and  void,  (d)  ^  But  this  doctrine  is  not 
understood  to  apply  to  remedial  statutes,  which  may  be  of  a  ret* 
respective  nature,  provided  they  do  not  impair  contracts,  or  dis- 
turb absolute  vested  rights,  and  only  go  to  confirm  rights  already 
existing,  and  in  furtherance  of  the  remedy,  by  curing  de- 
fects, and  adding  to  the  means  of  *  enforcing  existing  obli-  *  456 
gations.  (a)  Such  statutes  have  been  held  valid  when 
clearly  just  and  reasonable,  and  conducive  to  the  general  welfare, 

(e)  Nemo  potat  mutare  condUum  suum  in  aUerius  injunam,  Dig.  50, 17,  75;  Taylor*! 
Elements  of  the  CiTil  Law,  16S ;  Code  1, 14,  7 ;  Bracton,  1, 4,  fo.  228 ;  Code  Napoleon^ 
art.  2. 

(cf)  Tennessee  Bill  of  Rights,  sec.  20 ;  New  Hampshire  Bill  of  Rights,  art.  23 ;  Os- 
borne V,  Hnger,  1  Bay,  179 ;  Ogden  v,  BlacUedge,  2  Cranch,  272 ;  Bedford  9.  Shilling, 
4  Seig.  &  Rawle,  401 ;  Dnncan  J.,  in  Eakin  v.  Raub,  12  Ibid.  863  -  372 ;  Society  v. 
Wheeler,  2  Gallison,  105 ;  Washington  J.,  in  Society  for  Propagating  the  Gospel  v. 
New  Haven,  8  Wheaton,  493 ;  Merrill  v,  Sherburne,  1  N.  Hamp.  199 ;  Ward  v,  Bar- 
nard, 1  Aiken,  121 ;  Brunswick  v.  Litchfield,  2  Greenl.  28 ;  Proprietors  of  Ken.  Pur.  r. 
Iiaboree,  Ibid.  275 ;  Story  J.,  in  Wilkinson  t7.  Leland,  2  Peters  U.  S.  657,  658 ;  Lewis 
V,  Brackenridge,  1  Black.  (Ind.)  220;  Jones  v.  Wootten,  1  Harr.  (Del.)  77 ;  Forsyth 
V.  Marbury,  R.  M.  Charlton,  333 ;  Boyce  v.  Holmes,  2  Ala.  N.  S.  54 ;  Williamson  v. 
Field,  2  Sandf.  Ch.  534.^ 

(a)  Duncan  J.,  in  Underwood  v,  Lilly,  10  Serg.  &  Rawle,  101 ;  Tate  v,  Stoolzfoos, 
16  Ibid.  35 ;  Bleakney  v.  F.  ft  M.  Bank,  17  Ibid.  64 ;  Hepburn  v.  Curts,  7  Watts,  300 ; 
Foster  v.  Essex  Bank,  16  Mass.  245 ;  Locke  v.  Dane,  9  Ibid.  360 ;  Oriental  Bank  v, 
Freese,  18  Maine,  109;  Townsend  r.  Townscnd,  Peck  (Tenn.)  16,  17;  Ibid.  266; 
State  V.  Bermudez,  22  Louis.  355.  In  Patin  v.  Prejean,  7  Louis.  301,  it  was  admitted, 
that  rights  acquired  under  a  contract  could  not  be  affected  or  modified  by  a  subsequent 
statute ;  but  then  it  was  said  that  the  means  of  enforcing  or  insuring  the  enjoyment 
of  such  rights  might  be  extended  or  restricted  by  the  legislature,  as  circumstances 
might  require.  This  is  a  loose  and  dangerous  admission.  The  language  of  the  Su- 
preme Court  of  New  York,  in  Butler  v.  Palmer,  1  Hill,  325,  is  equally  so ;  and  it  seems 
to  be  there  conceded,  that  the  legislature  has  unlimited  power  to  interfere  with  vested 
rights,  unless  they  be  saved  by  some  restriction  to  be  found  in  the  federal  or  state  con- 
stitution !  1  ^   Ch.  J.  Marshall,  in  Stnrges  v.  Crowninshield,  4  Wheaton,  200, 207,  spoke 

'  If  statutes  are  not  in  terms  retrospective,  they  will  not  receive  that  eflect  by  con* 
Btruction,  where  injustice  would  be  thereby  produced.  Danks  v,  Quackenbush,  3 
Denio,  594 ;  Hooker  v.  Hooker,  10  Smedes  &  Marsh.  599. 

*  Colony  V.  Dublin,  32  N.  Hamp.  432 ;  Tony  v.  Corliss,  33  Maine,  333. 

1  The  legislative  power  of  a  state  is  only  limited  by  a  constitutional  prohibition  of 
€xpoBt  facto  laws,  and  of  laws  impairing  the  obligations  of  contract    Baltimore  &  S. 
R.  R.  Co.  9.  Nesbit,  10  How.  U.  S.  395;  Wilson  v.  Harde8ty,.l  Maryland  Ch.  66  * 
McLepd  V.  Burroughs,  9  Georgia,  213. 
VOL.  X.  42 
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even  though  they  might  operate  in  a  degree  upon  existing  rights, 
as  a  statute  to  confirm  former  marriages  defectivelj  celebrated, 
or  a  sale  of  lands  defectively  made  or  acknowledged.^  Tlie  legal 
rights  affected  in  those  cases  by  the  statutes  were  deemed  to  have 
been  vested  subject  to  the  equity  existing  against  them,  and  which 
the  statutes  recognized  and  enforced,  {b)  But  the  cases  cannot 
be  extended  beyond  the  circumstances  on  which  they  repose,  with- 
out putting  in  jeopardy  the  energy  and  safety  of  the  general  prin- 
ciples. (<?) 

on  this  subject  in  a  general  and  lalitadinary  manner,  which  was  rather  hazardous. 
He  says,  that  the  distinction  between  the  cbUgation  of  a  contract  and  the  remetfy  given 
to  enforce  that  obligation  exists  in  the  natoie  of  things,  and  that  without  impairing 
the  obligation  of  the  contract,  the  remedy  may  be  modified  as  the  wisdom  of  the  nation 
shall  direct.  Imprisonment  of  the  debtor  is  no  part  of  the  contract,  and  he  may  be 
released  from  imprisonment  by  the  legislatare,  without  impairing  the  obligation.  So 
statutes  of  limitation  relate  to  the  remedies.  It,  however,  seems  to  me,  that  to  lessen 
or  take  away  from  the  extent  and  efficacy  of  the  remedy  to  enforce  the  contract,  legally 
existing  when  the  contract  was  made,  impairs  its  value  and  obligation.  The  Supreme 
Coult  of  the  United  States,  in  Mason  v,  Haile,  12  Wheaton,  378,  adopted  and  estab- 
lished the  above  dictum  of  Ch.  J.  Idarshall,  but  not  without  a  frank  and  just  objection 
on  the  part  of  Mr.  Justice  Washington.  He  observed,  that  the  great  and  intelligible 
principle  upon  which  the  cases  of  Sturges  v.  Crowninshield  and  Ogden  v.  Saunders 
were  decided  was,  that  a  rOroqxetioe  state  law,  so  far  as  it  operated  to  discharge  or 
vary  the  terms  of  an  existing  contract,  impaired  its  obligation,  and  that  a  prospective  law 
in  its  operation  had  not  that  effect ;  and  in  the  last  case  dted  this  principle  was  sub- 
verted, and  the  distinction  between  retrospective  and  prospective  laws,  in  their  applica- 
tion to  contracts,  disregarded,  and  that  to  abolish  imprisonment  for  debt,  and  apply  it  to 
existing  contracts,  impaired  their  obligation.  In  the  subsequent  case  of  Jackson  v, 
Lamphire,  3  Peters  U.  S.  280,  it  was  observed,  that  state  legislatures  had  the  un- 
doubted right  to  pass  recording  acts,  by  which  the  elder  grantee  should  be  postponed 
to  a  younger,  if  the  prior  deed  was  not  recorded  within  a  limited  time.  They  have 
the  like  power  to  pass  limitation  laws  affecting  the  time  of  the  remedy  on  existing  con- 
tracts. 

(6)  Goshen  v,  Stonington,  4  Conn.  209 ;  Wilkinson  v.  Leland,  2  Peters  IT.  S.  €27 ; 
Langdon  v.  Strong,  2  Vermont,  234 ;  Watson  v.  Mercer,  8  Peters  U.  S.  88 ;  3  Story's 
Com.  on  the  Constitution,  267. 

(c)  Retrospective  laws,  as  used  in  the  constitutions  of  Tennessee,  North  Carolina, 
and  Maryland,  mean  laws  impairing  the  obligation  of  contracts.  Peck  (Tcnn.)  17. 
The  Supreme  Court  of  the  United  States,  in  Satterlee  v,  Matthewson,  2  Peters  U.  S. 

^  So  an  act  was  held  valid,  which  remedied  defects  and  informalities  in  the  constitu- 
tion of  a  banking  corporation,  by  declaring  that  the  bank  should  be  deemed  to  have 
been  well  organized.  Syracuse  City  Bank  v,  Davis,  16  Barb.  (N.  Y.)  188.  In  Bich 
V.  Flanders,  39  N.  Hamp.  304,  it  was  held  that  a  statute  with  a  retroactive  effect  mak- 
ing parties  witnesses  was  not  unconstitutional,  although  the  constitution  or  bill  of 
rights  prohibited  the  enactment  of  retrospective  laws.  See,  also,  Schenley  v.  Com- 
monwealth, 36  Penn.  State,  29. 
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The  English  rale  formerly  was,  that  if  no  period  was  fixed  by 
the  statute  itself,  it  took  effect  by  relation,  £rom  the  first  day  of 
the  session  in  which  the  act  was  passed,  and  which  might  be  some 
weeks,  if  not  months,  before  the  act  received  the  royal  sanction,  or 
even  before  it  had  been  introduced  into  Parliament,  (d)  This  was 
an  extraordinary  instance  of  the  doctrine  of  relation,  working  gross 
injustice  and  absurdity ;  and  yet  we  find  the  rule  declared  and 
uniformly  adhered  to,  from  the  time  of  Henry  VI.  (e)  All  the 
judges  agreed,  in  the  case  of  Partridge  v.  Strange,  in  the  6th  Ed- 
ward VI.,  (/)  that  the  statute  was  to  be  accounted  in  law  a  per- 

413,  and  in  Watson  v.  Mezcer,  8  Ibid.  110,  declared  that  the  Ck>nstitiition  of  the  United 
States  did  not  prohibit  the  states  from  passing  retrospectiye  laws,  devesting  antecedent 
Tested  rights  of  property,  provided  such  laws  did  not  impair  the  obligation  of  con- 
tracts, or  partake  of  the  character  of  ex  post  fcuio  laws.  The  same  doctrine  was  de- 
clared by  the  Chief  Justice  of  the  United  States,  in  Charles  River  Bridge  v.  Warren 
Bridge,  11  Peters  U.  S.  539,  540.  But  though  the  Constitution  of  the  United  States 
does  not  reach  such  state  laws,  they  remain,  nevertheless,  to  be  in  most  cases  strongly 
condemned,  as  being  contrary  to  right  and  justice.* 

It  seems  to  be  settled,  as  the  sense  of  the  courts  of  justice  in  this  country,  that  the 
legislature  cannot  pass  any  dedaratonf  law,  or  act  declaratory  of  what  the  law  was  be- 
fore its  passage,  so  as  to  give  it  any  binding  weight  with  the  courts.  It  is  only  evi- 
dence of  the  sense  of  the  legislature  as  to  the  pre-existing  law.  (See  the  case  of  the 
acts  alluded  to,  post,  vol.  ii.  pp.  23,  24.)  The  powers  of  government  in  this  country 
are  distributed  in  departments,  and  each  department  is  confined  within  its  constitu- 
tional limits.  The  power  that  makes  is  not  the  power  to  construe  the  law.  That 
latter  trust  belongs  to  the  judicial  department  exclusively.*  Kent  Ch.  J.,  in  Jackson 
V,  Phelps,  3  Caines,  69 ;  Ogden  v.  Blackledge,  2  Cranch,  272 ;  Jones  v.  Wootten,  1 
Harr.  (Del.)  77 ;  Field  r.  The  People,  2  Scam.  (111.)  79 ;  Cotton  v.  Brien,  6  Rob. 
(Louis.)  115.  When  Lord  Bacon  composed  his  admirable  aphorisms,  De  Pontibns 
Juris,  he  assumed  the  proposition  that  declaratory  statutes  communicated  an  inter- 
pretation that  was  as  efficacious  as  if  it  had  been  contemporary  with  the  passage  of  the 
statute.  But  in  his  ago,  the  partition  of  power  among  departments  was  not  accurately 
understood,  or  precisely  defined,  or  constitutionally  limited ;  and  he  held,  notwithstand- 
ing, that  they  ought  not  to  be  passed,  except  in  cases  in  which  a  retrospective  opera- 
tion to  a  statute  would  be  just,  —  leges  decUaratorias  ne  ordinato,  nisi  in  onsibus,  ubi  legis 
eumjusticia  retrospicere  possint.    Bacon's  Works,  vol.  vii.  450.    Aphorism,  51. 

{d)  4  Inst  25. 

(e)  33  Hen.  VI.  18 ;  Bro.  Exposition  del  Terms,  33. 

(/)  1  Plow.  79. 


s  By  art.  ii.  §  28,  of  the  present  oonstitntion  of  Ohio,  "  the  general  assembly  shall 
have  no  power  to  pass  retroactive  laws."  The  constitution  of  Tennessee  contains  a 
similar  provision. 

*  In  the  recent  cases  of  Reiser  v.  Savings  Association,  39  Penn.  137,  and  Denny  v. 
Savings  Association,  Id.  154.  The  unconstitutionality  of  merely  declaratory  laws  is 
strongly  reaffirmed.  Such  laws  may  doubtless  have  the  force  of  a  statute  prescribing 
the  rule  for  future  cases.  But  considered  retroactively  they  assume  the  office  of  inter- 
pretation which  belongs  exclusively  to  the  judiciary. 


496  SOUBCES  OF  ICUNIdPAIi  LAW.  [PABT  III 

feet  act  from  the  first  day  of  the  session ;  and  all  persons 

*  457    *  were  to  be  punished  for  an  offence  done  against  it  after 

the  first  day  of  the  session,  unless  a  certain  fime  was  ap- 
pointed when  the  act  should  take  effect.  In  the  case  of  The  King  v. 
Thurston,  (a)  this  doctrine  of  carrying  a  statute  back  by  relation 
to  the  first  day  of  the  session,  was  admitted  in  the  E.  B. ;  though 
the  consequence  of  it  was  to  render  an  act  murder  which  would 
not  have  been  so  without  such  relation.  The  case  of  The  Attamey^ 
G-evural  y.  Panter  (i)  is  another  strong  instance  of  the  application 
of  this  rigorous  and  unjust  rule  of  the  conmion  law,  even  at  so 
late  and  enlightened  a  period  of  the  law  as  the  year  1772.  An  act 
for  lajring  a  duty  on  the  exportation  of  rice  thereafter  to  he  exportedj 
received  the  royal  assent  on  the  29th  of  June,  1767,  and  on  the 
10th  of  June  of  that  year  the  defendants  had  exported  rice.  After 
the  act  passed,  a  duty  of  one  hundred  and  fifteen  pounds  was  de- 
manded upon  the  prior  exportation,  and  it  was  adjudged,  in  tiie 
Irish  Court,  of  Exchequer,  to  be  payable.  The  cause  was  carried 
by  appeal  to  the  British  House  of  Lords,  on  the  ground  of  the 
palpable  injustice  of  punishing  the  party  for  an  act  innocent  and 
lawfiil  when  it  is  done ;  but  the  decree  was  aflSrmed,  upon  the 
opinion  of  the  twelve  judges,  that  the  statute  by  legal  relation, 
commenced  from  the  first  day  of  the  session.  The  E.  B.,  also,  in 
Latless  v.  BblmeSj  (e)  considered  the  rule  to  be  too  well  settled  to 
be  shaken,  and  that  the  court  could  not  take  notice  of  the  great 
hardship  of  the  case.  The  voice  of  reason  at  last  prevailed  ;  and 
by  the  statute  of  33  Oeo.  lH.  c.  18,  it  was  declared,  that  statutes 
are  to  have  effect  only  from  the  time  they  receive  the  royal  assent ; 
and  the  former  rule  was  abolished,  to  use  the  words  of  the  statute, 
by  reason  of  "  its  great  and  manifest  injustice." 

There  is  a  good  deal  of  hardship  in  the  rule  as  it  now  stands, 
both  here  and  in  England ;  for  a  statute  is  to  operate  from 

*  468    the  very  day  it  passes,  if  the  law  itself  does  not  *  establish 

the  time  It  is  impossible,  in  any  state,  and  particularly  in 
such  a  wide-spread  dominion  as  that  of  the  United  States,  to  have 
notice  of  the  existence  of  the  law,  until  some  time  after  it  has 
passed.  It  would  be  no  more  than  reasonable  and  just,  that  the 
statute  should  not  be  deemed  to  operate  upon  the  persons  and 
property  of  individuals,  or  impose  pains  and  penalties  for  acts  done 

(a)  I  Lev.  91.  (6)  6  Bro.  P.  C  5S3.  (c)  4  Term  Rep.  660. 
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in  contravention  of  it,  until  the  law  was  duly  promulgated.  The 
rule,  however,  is  deemed  to  be  fixed  beyond  the  power  of  judicial 
control,  and  no  time  is  allowed  for  the  publication  of  the  law 
before  it  operates,  when  the  statute  itself  gives  no  time.  Thus,  in 
the  case  of  The  Brig  Ann^  (a)  the  vessel  was  libelled  and  con* 
demned  for  sailing  from  Newburyport,  in  Massachusetts,  on  the 
12th  of  January,  1808,  contrary  to  the  act  of  Congress  of  the  9tli 
of  January,  1808,  though  it  was  admitted  the  act  was  not  known 
in  Newburyport  on  the  day  the  brig  sailed.  The  court  admitted 
that  the  objection  to  the  forfeiture  of  tlie  brig  was  founded  on  tlie 
principles  of  good  sense  and  natural  equity ;  and  that  unless  such 
time  be  allowed  as  would  enable  the  party,  with  reasonable  dili- 
gence, to  ascertain  the  existence  of  the  law,  an  innocent  man 
might  be  punished  in  his  person  and  property  for  an  act  which 
was  innocent,  for  aught  he  knew,  or  could  by  possibility  have 
known,  when  he  did  it.  (I) 

The  code  Napoleon  {c)  adopted  the  true  rule  on  this  subject.  It 
declared,  that  laws  were  bmduig  from  the  moment  their  promulga- 
tion could  be  known,  and  tliat  the  promulgation  should  be  consid- 
ered as  known  in  the  depailment  of  the  imperial  residence  ono 
day  after  that  promulgation,  and  in  each  of  the  other  de- 
partments of  the  French  empire  *  after  the  expiration  of  *  459 
the  same  space  of  time,  augmented  by  as  many  days  as 
there  were  distances  of  twenty  leagues  between  the  seat  of  govern- 
ment and  the  place.  The  New  York  Revised  Statutes  (a)  have 
also  declared  the  very  equitable  rule,  that  every  law,  imless  a  dif- 
ferent time  be  prescribed  therein,  takes  effect  throughout  the  state 
on,  and  not  before,  the  20th  day  after  the  day  of  its  final  pas^ 
sage.  (6) 

If  the  statute  be  constitutional  in  its  character,  and  has  duly 
gone  into  operation,  the  next  inquiry  is,  respecting  its  meaning ; 
and  this  leads  us  to  a  consideration  of  the  established  rules  of  cou- 
struction,  by  which  its  sense  and  operation  are  to  be  understood. 


(a)  1  GaUlsoii,  62.  •      • 

(6)  Judge  LiYingston,  in  1810,  held  that  the  embaigo  law  of  December,  1807,  did 
not  operate  npon  a  vessel  which  sailed  from  Geoigia  on  the  15th  Jannaiy,  1808,  be- 
fore notice  of  the  act  had  arrived.    1  Paine  C.  C.  23. 

(c)  Art.  1. 

(a)  Vol.  i.  157,  sec.  12. 

(6)  By  the  ReWsed  Statutes  of  Massachnsetta,  In  1836,  it  ia  the  thirtieth  day 

42* 
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There  is  a  material  distinction  between  public  and 
^^^^"^priyate  statutes,  and  the  books  abound  with  cases  ex- 
plaining this  distinction  in  its  application  to  particular 
statutes.  It  is  sometimes  difficult  to  draw  the  line  betwe^i  a 
public  and  private  act,  for  statutes  frequently  relate  to  matters 
and  things  that  are  partly  public  and  partly  private.  The  most 
comprehensive,  if  not  the  most  pirecise  definition  in  the  Englisli 
books  is,  that  public  acts  relate  to  the  kingdom  at  large,  and  pri- 
vate acts  concern  the  particular  interest  or  benefit  of  certain  in- 
dividuals, or  of  particular  classes  of  men.  (c)  (generally  speaking, 
statutes  are  public ;  and  a  private  statute  may  rather  be  consid- 
ered an  exception  to  a  general  rule.  It  operates  upon  a  particu- 
lar thing  or  private  persons.  It  is  said  not  to  bind  or  include 
strangers  in  interest  to  its  provisions,  and  they  are  not  boimd  to 
take  notice  of  a  private  act,  even  though  there  be  no  general  sav- 
ing clause  of  the  rights  of  third  persons.  This  is  a  safe  and  just 
rule  of  construction ;  and  it  was  adopted  by  the  English  courts  in 
very  early  times,  and  does  great  credit  to  their  liberality  and 
spirit  of  justice,  (d)  It  is  supported  by  the  opinion  of  Sir  Mat* 
thew  Hale,  in  Luetf  v.  LevingUm,  (6)*where  he  lays  down  the  rule 
to  be,  that  though  every  man  be  so  far  a  party  to  a  private  act  of 

Parliament  as  not  to  gainsay  it,  yet  he  is  not  so  far  a  parij 
*  460    as  to  give  up  his  interest.    To  take  the  *  case  stated  by  Sir 

Matthew  Hale,  suppose  a  statute  recites,  that  whereas  there 
foas  a  controversy  oonceminff  land  between  A  and  B^  and  enacts  that 
A  shaU  en^oy  Uy  this  would  not  bind  the  interest  of  third  persons 
in  that  land,  because  they  are  not  strictly  parties  to  the  act,  but 
strangers,  and  it  would  be  manifest  injustice  that  the  statute 
should  afiect  them.  This  rule,  as  to  the  limitation  of  the  opera- 
tion of  private  statutes,  was  adopted  by  the  Supreme  Court  of 
New  York,  and  afterwards  by  the  Court  of  Errors,  in  Ja<Awn  v. 


after,  and  hy  the  constitotioii  of  Mississippi,  as  declared  in  1S33,  it  is  sixtj  days  there- 
after.i 

(c)  Dwarris  on  Statutes,  464 ;  Gilbert  on  Et.  39. 

^d)  37  Hen.  YI.  15 ;  Bro.  Parliament,  pi.  S7 ;  Boswell's  case,  25  and  26  Eliz.  cited 
in  Bamngton's  case,  S  Go.  18S,  a. 

(«)  1  Vent.  175. 


1  Bj'art  iT.§20,of  theoonstitntion  of  Michigan,  no  act  shaU  take  effbet  until  nfawlj 
^ajrs  after  the  end  of  the  aeaiiott  in  irinch  it  is  passed. 
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CaUin.  (a)  ^  It  ie  likewne  a  general  rule,  in  the  interpretation 
of  statutes  Hmiting  rights  and  mterests,  not  to  construe  them  to 
emtbraee  the  sovereign  power  or^  government,  unless  the  same  be 
expressly  named  therein^  or  intended  by  necessary  implication,  (b)^ 

(a)  3  Johns.  263.    8  Johns.  520,  S.  C. 

(6)  1  Blacks.  Com.  261 ;  Coma's  Dig.  tit  Parliament,  R.  8 ;  The  King  v.  Allen,  15 
Eadt,  333 ;  The  King  v.  Inhabitants  of  Cumberland,  6  Term  Bep.  194 ;  Stoiy  J.,  2 
Mason,  814 ;  Commonwealth  «.  Baldwin,  1  Watts,  54 ;  The  People  v,  Rossiter,  4 
Cowen,  143;  United  States  v.  Hewes,  U.  S.  D.  C.  for  Penns^rlrania,  Febroaij,  1840, 
Crabbe,  307.  In  cases  of  grants  bj  the  king,  in  yirtue  of  his  prerogative,  the  old  mle 
was  said  to  be,  that  nothing  passed  without  dear  and  determinate  words,  and  the  grant 
tras  construed  most  strongly  against  the  grantee,  though  the  rule  was  otherwise  as  to 
ptirtOe  gnutt.  Stanhope's  case.  Hob.  243 ;  Torser  and  Atkyns  B.  Hard.  309 ;  Bro. 
Abr.  Patent,  pi.  62 ;  2  Blacks.  Com.  347.  But  the  rule  was  and  is  to  be  taken  with 
much  qualification,  and  applied  to  doubtful  cases,  where  a  choice  is  fairly  open  without 
any  violation  of  the  apparent  objects  of  the  grant.  This  was  the  doctrine  in  Sir  John 
Kolyn's  case,  (6  Co.  5,)  where  it  was  held,  Uiat  the  king's  grant  should  be  taken  ben^ 
ficially  for  the  honor  of  the  king  and  the  relief  of  the  subjeet ;  and  Lord  Coke  observed 
in  that  case,  on  the  gravity  or  wisdom  of  the  ahcient  sages  of  the  law,  who  construed 
the  king's  grants  beneficially,  so  as  not  to  make  any  strict  or  literal  construction  in  sub- 
version of  such  grants.  He  also  observed,  in  hiir  commentary  on  the  statute  of  quo 
watranto^  (18  Ed.  L  S  Ihst  406, 497,)  that  the  kiilg's  palients,  not  only  of  liberties,  but 
of  lands,  tenements,  and  other  things,  should  have  no  strict  or  narrow  interpretation 
for  the  overthrowing  of  them ;  but  a  liberal  and  favorable  construction  for  the  making 
of  them  available  in  law,  tuque  ad  plenitudinem,  for  the  honor  of  the  king.  And  it  was 
always  conceded  in  tho' cases,  that  if  the  grant  was  declared  to  be  made  ex  eerta  tciaiiia 
€t  mero  metu,  they  were  to  be  construed  beneficially  for  the  grantee,  according  to  the  in- 
tent expressed  in  the  grant,  and  according  to  the  common  understanding  and  proper 
signification  of  the  words.  Alton  Wood's  case,  1  Co.  40,  b.  In  the  case  of  Sutton's 
Hospital,  (10  Co.  27,)  the  doctrine  was,  that  a  grant  for  a  charitable  purpose  is  taken 
most  favorably  for  the  object,  and  that  the  usual  incidents  to  a  coxporation  are  held  to 
be  tacitly  annexed  to  the  charter.  ' 

And  if  the  royal  grant  was  not  in  a  case  of  mere  bounty  Or  donation,  but  one 
founded  upon  a  valuable  consideration,  the  stem  rule  never  applies,  and  the  grant  is 
expounded  as  a  private  grant,  favorable  for  the  grantee,  or  rather  according  to  its  fair 
meaning,  for  the  grant  is  a  contract  See  a  clear  and  full  view  of  the  ancient  law  on 
the  construction  of  royal  grants,  by  Mr.  Justice  Story,  in  his  opinion  in  Charles  River 
Bridge  r.  Warren  Bridge,  11  Peters  XJ.  S.  589-598.    See,  also,  infra,  vol.  ii.  556. 

In  addition  to  the  restrictions  which  the  conmion  law  has  imposed  upon  the  opera 

1  The  recitals  in  public  statutes  are  evidence  as  to  all  persons  of  the  facts  therein 
stated.  But  in  regard  to  private  statutes,  recitals  are  evidence  as  to  strangers  only  of 
what  was  represented  to  the  legislature  as  inducement  to  pass  the  act  McKinnon  v. 
Bliss,  21  N.  Y.  206.  A  private  act  may,  however,  both  in  its  recitals  and  substance, 
bind  not  only  the  parties  to  it,  but  strangers,  if  the  intention  is  so  expressly  declared. 
Shrewsbury  v,  Scott,  6  C.  B.  (N.  S.)  157.    And  see  8  Clark  &  Pin.  724. 

*  State  V.  Bdhnm,  9  Gill,  105.  But  though  not  expressly  named,  the  state  jb  not 
esempted,  in  virtue  of  its  sovereignty,  fiKnn  the  operation  of  laws  passed  for  the  maaa- 
tenonoe  of  religion,  the  advancement  of  learning,  or  the  support  of  the  poor.  Gla  Iney 
V.  Deavors,  11  Geo.  79. 
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There  is  another  material  distinction  in  respect  to  public  and  pri- 
yate  statutes.  The  courts  of  justice  are  bound,  ex  offieioy  to  take 
notice  of  public  acts  without  their  being  pleaded,  for  they  are 
part  of  the  general  law  of  the  land,  which  all  persons,  and  partio- 
ularly  the  judges,  are  presumed  to  know.  Public  acts  cannot  be 
put  in  issue  hj  plea.  Nid  Ud  record  cannot  be  pleaded  to  a  pub- 
lic statute ;  the  judges  are  to  determine  the  existence  of  them 
from  their  own  knowledge,  (c)  But  they  are  not  bound  to  take 
notice  of  priyate  acts,  imless  they  be  specially  pleaded,  and  shown 
in  proof,  by  the  party  claiming  the  effect  of  them.  In  England 
the  existence  even  of  a  private  statute  cannot  be  put  in  issue  to 
be  tried  by  a  jury  on  the  plea  of  md  tid  reoard,  though  this  may 
be  done  in  New  York  imder  the  Revised  Statutes,  (d) 

Kales  far  the  "^^  ^^^  ^^  *^®  *^*  *^^  *^^  preamble  to  the  act  are, 
imwpntetioa  strictiy  speakuig,  no  parts  of  it.  (e)^  They  may  serve  to 
efstataces.     gjj^^  i]^^  general  scope  and  purport  of  the  act,  and  the 

inducements  which  led  to  its  enactment.  They  may,  at  times, 
aid  in  the  construction  of  it ;  (/)  but  generally  they  are  loosely 
and  carelessly  inserted,  and  are  not  safe  expositors  of  the  law. 
The  titie  frequentiy  alludes  to  the  subject-matter  of  the  act  only 
in  general  or  sweeping  terms,  or  it  alludes  only  to  a  part  of  the 
multifarious  matter  of  which  the  statute  is  composed.  The  con* 
stitution  of  New  Jersey,  in  1844,  has  added  a  new  and  salutary 

tion  of  prirate  statates,  they  are  nraally  laid  under  special  cfaecks  bj  legislative  mles, 
or  by  law,  as  to  the  notice  requisite  before  a  private  bill  can  be  introduced.  See  tfae 
notice  requisite  on  the  application  to  the  legislature  of  New  York  for  private  purposes. 
N.  Y.  R.  S.  3d  edit.  vol.  i.  p.  161.  The  constitution  of  New  York  (art.  7,  sec.  9,)  re- 
quires the  assent  of  two  thirds  of  the  members  elected  to  each  house,  to  every  biU 
appropriating  public  moneys  or  property  for  private  purposes.^  So  the  legislature  of 
North  Carolina  is  prohibited  by  their  constitution,  as  amended  in  1835,  from  passing 
any  private  law,  without  thirty  days'  previous  notice  of  application  for  the  law.  Tho 
caution,  checks,  and  course  of  proceedings,  in  the  English  parliament,  on  passing  pri- 
vate bills,  are  detailed  at  large,  and  with  great  precision  and  accuracy,  in  May's  Trea- 
tise upon  the  Law  and  Proceedings  of  Parliament,  pp.  383-460. 

(c)  The  Prince's  case,  8  Co.  28,  a. 

(d)  Dwarris  on  Statutes,  520;  Trotter  v.  Mills,  6  Wendell,  512. 

(e)  The  King  r.  Williams,  1  W.  Blacks.  95 ;  Mills  v,  Wilkins,  6  Mod.  62. 

(/)  Sutton's  Hospital,  10  Co.  23,  24,  b ;  Boulton  v.  Bull,  2  H.  Blacks.  465,  500. 

*  Ogden  V.  Strong,  2  Paine  C.  C.  584. 

^  This  provision  of  the  constitution  of  1821  is  not  continued  in  the  constitution  of 
1846.  See  arts.  3d  and  7th  of  the  present  oonatitation  of  New  York  for  the  provisions 
affecting  the  passage  of  acts  of  the  legislature. 
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cheek  to  multitadinous  matter,  by  declaring  (^)  that  eyery  law 
shall  embrace  but  one  object,  and  that  shall  be  expressed  in  the 
title.  So  also  in  New  York,  by  the  revised  constitution  of  1846, 
art.  3,  sec.  16,  no  private  or  local  bill  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title.'^  The  title, 
as  it  was  observed  in  United  States  v.  Fisher j{h)  when 
taken  in  connection  with  other  parts,  may  *  assist  in  ro-  *  461 
moving  ambiguities  where  the  intent  is  not  plain ;  for  when 
the  mind  labors  to  discover  the  intention  of  the  legislature,  it 
seizes  everything,  even  the  title,  from  which  aid  can  be  derived. 
So  the  preamble  may  be  resorted  to  in  order  to  ascertain  the  in- 
ducements to  the  making  of  the  statute  ;  but  when  the  words  of 
the  enacting  clause  are  clear  and  positive,  recourse  must  not  be 
had  to  the  preamble.  Notwithstanding  that  Lord  Coke  (a)  con- 
siders the  preamble  as  a  key  to  open  the  understanding  of  the 
statute,  Mr.  Barrington,  in  his  Observations  on  tlie  Statutes,  (b) 
has  shown  by  many  instances,  that  a  statute  frequently  recites 
that  which  is  not  the  real  occasion  of  the  law,  or  states  that 
doubts  existed  as  to  the  law,  when  in  Sajct  none  had  existed. 
The  true  rule  is,  as  was  declared  by  Mr.  J.  Buller  and  Mr.  J. 
Grose,  in  Crespigny  v.  Wittemamj  (c)  that  the  preamble  may  bo 
resorted  to  in  restraint  of  the  generality  of  the  enacting  clause, 
when  it  would  be  inconvenient  if  not  restrained,  or  it  may  be  r^ 
sorted  to  in  explanation  of  the  enacting  clause,  if  it  be  doubtful. 
This  is  the  whole  extent  of  the  influence  of  the  title  and  pream- 
ble in  the  constructipn  of  the  statute.^  The  true  meaning  of  the 
statute  is  generally  and  properly  to  be  sought  from  the  body  of 

(g)  Art  4,  see.  7.  (6)  P.  800. 

(A)  2  Cranch,  386.  (c)  4  Tena  Bep.  798. 

(a)  Co.  Litt.  79,  a. 

*  The  oonstitntions  of  Ohio,  Missouri,  Iowa,  Indiana,  Michigan,  Georgia^  and  other 
states  contain  a  similar  provision.  It  has  been  decided,  in  the  latter  state,  that  so 
mnch  only  of  eyezy  statute  as  contains  matter  different  from  what  is  expressed  in 
the  title  will  be  void.  Mayor  of  Savannah  v.  State,  4  Geo.  26.  The  pnrpose  of  the 
requirement  is,  that  neither  the  legislature  nor  the  public  may  be  misled  by  the  title ; 
and  statutes  are  to  be  reasonably  construed  with  a  reference  to  this  intent  Sun  Mutual 
Ins.  Co.  V.  Mayor,  4  Seld.  241 ;  Guilford  v.  Cornell,  18  Barb.  (N.  T.)  615,  640 ;  Con- 
ner V.  Mayor,  1  Seld.  285 ;  Davis  v.  State,  7  MaryL  151 ;  Belleville  R.  R.  Co.  v.  Greg- 
ory, 15  HL  20. 

^  The  value  of  the  preamble,  as  an  aid  in  construing  a  treaty,  is  considered  in  Litd» 
V.  Watson,  32  Maine,  214.    Its  averments  are  to  be  regarded  as  admitted  truths. 
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the  act  itself.  But  such  is  the  imperfectioa  of  human  language, 
and  the  want  of  technical  ekill  in  the  makers  of  the  law,  that 
statutes  often  give  occasion  to  the  most  perplexing  and  distress- 
ing doubts  and  discussions,  arising  from  the  ambiguity  that  at- 
tends them.  It  requires  great  experience,  as  well  as  the  comr 
mand  of  a  perspicuous  diction,  to  firame  a  law  in  such  clear  and 
precise  terms  ad  to  secure  it  from  ambiguous  expressions,  and 
from  all  doubt  and  criticisms  upon  its  meaning. 

It  is  an  established  rule  in  the  exposition  of  statutes,  that  the 
intention  of  the  lawgiver  is  to  be  deduced  from  a  veiw  of 
*  462  the  whole,  and  of  eyeiy  part  of  a  statute,  taken  and  *  com*- 
pared  together,  (a)  The  real  intention,  when  aceuratelj 
ascertained,  will  always  prevail  over  the  literal  sense  of  terms.  (() 
When  the  expression  in  a  statute  is  special  or  particular,  but  the 
reason  is  general,  the  expression  should  be  deemed  g^ieral.  {e) 
Scire  leges j  non  hoc  est  verba  earum  tenere  sed  vim  €u:  potestatem^  and 
the  reason  and  intention  of  the  lawgiver  will  control  the  strict  leir 
ter  of  the  law,  when  the  latter  would  lead  to  palpable  injustice, 
contradiction,  and  absurdity.  This  was  the  doctrine  of  Modesti- 
nus,  Sc»vola,  Paulus,  and  Ulpianus,  the  most  illustrious  oommen- 
tators  on  the  Soman  law.  {d)  When  the  words  are  not  explicit, 
the  intention  is  to  be  collected  from  the  context,  from  the  occa- 
sion and  necessity  of  the  law,  from  the  mischief  felt,  and  the  ob- 
jects and  the  remedy  in  view ;  and  the  intenticm  is  to  be  taken 
or  presumed,  according  to  what  is  consonant  to  reason  and  good 
discretion*  (e)  These  rules,  by  which  the  sages  of  the  law, 
according  to  Plowden,  (/)  have  ever  been  guided  in  seeking  for 
the  intention  of  the  legislature,  are  maxims  of  sound  interpreta- 
tion, which  have  been  accumulated  by  the  experience,  and  ratified 
by  the  approbation  of  ages. 

The  words  of  a  statute,  if  of  common  use,  are  to  be  taken  in 

(a)  Co.  Idtt  881,  a;  ICanhall  C.  J.,  12  Wbeaton,  882 ;  Mason  v.  Finch,  2  8caa». 
224. 

(6)  Thompson  C.  J.,  in  The  Feoida  v.  Utica  Ins.  Ck>.  18  Johns.  880 ;  Wlutnej  «. 
Whitney,  14  Mass.  92. 

(c)  10  Co.  101,  b. 

(cO  Dig.  1, 8, 17 ;  Ibid.  lib.  27, 1, 18,  2.  MaUdkta  xnUrprdbaHo  qitm  oorredU  mmsto 
iexti. — Lord  Coke. 

(e)  10  Co.  57,  b. ;  3  Co.  7 ;  Flowd.  10,  57,  850,  363 ;  Eyrp  C.  J.,  in  Bovlton  v.  Bull, 
2  H.  Blacks.  490;  Marshall  C.  J.,  9  Wheaton,  1S9. 

(/)  Plowd.  205. 
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their  natural,  plain,  obYioiis,  and  ordinary  signification  and  im* 
port;  (g)  and  if  technical  words  are  used,  they  are  to  be  taken  in 
a  technical  sense,  unless  it  clearly  appears  from  the-  context,  or 
o&er  parts  of  the  instrument,  that  the  words  were  intended  to  be 
applied  differently  from  their  ordinary  or  their  legal  accepta- 
tion, (hy-  The  current  of  authority  at  the  present  day,  said  Mr. 
Justice  Bronson,  (t)  is  in  favor  of  reading  statutes  according  to 
the  natural  and  most,  obvious  import  of  the  language,  without  re- 
sorting to  subtle  and  forced  constructions,  for  the  purpose  of  either 
limiting  or  extending  their  operation.'  A  saving  clause  in  a  stat- 
ute is  to  be  rejected,  when  it  is  directly  repugnant  to  the  purview 
or  body  of  the  act,  and  could  not  stand  without  rendering  the  act 
inconsistent  and  destructive  of  itself,  (j)  Lord  Coke,  in  Attan 
Wood's  easej  {k)  gives  a  particular  illustration  of  this  rule,  by  a 
case  which  would  be  false  doctrine  with  us,  but  which  serves  to 
show  the  force  of  the  rule.  Thus,  if  the  manor  of  Dale  be  by 
express  words  given  by  statute  to  the  king,  saving  the  right  of  all 
persons  interested  therein,  or  if  the  statute  vests  the  lands  of  A 
in  thQ  king,  saving  the  rights  of  A,  the  interest  of  the 

owner  is  not  *  saved,  inasmuch  as  the  saving  clause  is  re*   *  463 

• 

Ig)  Suxrj  J.,  I  Wheaton,  996 ;  Lord  Tenterden,  2  B.  &  Aid.  622. 

(A)  Certainty  to  a  certain  extent  in  general  is  ordinarily  sufficient  in  the  constrae* 
tion  of  statutes.  The  words  are  to  be  taken  in  the  sense,  say  the  jndges  in  Vermont, 
that  wonld  convey  the  meaning  required,  to  all  men  of  ordinary  discernment  alike, 
and  that  may  be  called  certain  without  recurring  to  possible  &ct8  which  do  not  appear. 
Fairlee  v.  Corinth,  9  Vermont,  269. 

(t.)  20  Wendell,  561.  In  Mallan  v.  May,  19  Mees.  &  W.  611,  the  ordinary  rule  of 
eonstmetion  was  declared  to  be,  that  words  were  to  be  construed  according  to  their 
•trict  and  primary  acceptation,  unless  from  die  context  of  the  instrument,  and  the 
intention  of  the  parties,  to  be  collected  from  it,  they  appear  to  be  used  in  a  diflerent 
sense,  or  unless  in  their  strict  sense  they  are  incapable  of  being  carried  into  effgct. 

U)  Flowd.  565 ;  8  Taunt  19- 18. 

(k)  1  Co.  47,  a. 

^  Whenever  in  this  country  a  legislature  uses  a  term  without  defining  it,  which  is 
well  known  to  the  English  law,  it  must  be  understood  in  the  sense  of  the  English  law. 
McCool  V.  Smith,  1  Black,  459. 

*  "  It  is  a  rule,  (says  Burton  J.,)  in  the  construction  of  statutes,  that  in  the  first 
instance,  the  grammatical  sense  of  the  words  is  to  be  adhered  to.  If  that  is  contrary 
to  or  inconsistent  wilii  any  expressed  intention,  or  any  declared  purpose  of  the  statute, 
or  if  it  would  involye  any  absurdity,  repugnance,  or  inconsistency  bk  its  difibrent  pro- 
vinons,  the  grammatical  sense  must  then  be  modified,  extended,  or  abridged,  so  ftur  as 
to  avoid  such  an  inoonvenience,  but  no  further.''  Warbnrton  «.  Loveland,  1  Had.  & 
Brooke  (Irish),  648 ;  Toldervy  v.  Cblt,  1  Mees.  &  W.  264. 
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pugnant  to  the  groat ;  and  if  it  were  allowed  to  operate,  it  would 
render  the  grant  void  and  nugatory.  But  there  is  a  distino- 
tion  in  some  of  the  books  between  a  saving  clause  and  a  pro- 
viso in  the  statute,  though  the  reason  of  the  distinction  is  not  veiy 
apparent.  It  was  held  by  all  the  barons  of  the  Exchequer,  in  the 
case  of  The  Attomey-Gevieral  v.  The  Qovermr  and  Campaiu/  of 
Chelsea  Waterworks^  (a)  that  where  the  proviso  of  an  act  of  Par- 
liament was  directly  repugnant  to  the  purview  of  it,  the  proviso 
should  stand,  and  be  held  a  repeal  of  the  purview,  because  it 
speaks  the  last  intention  of  the  lawgiver.^  It  was  compared  to 
a  will,  in  which  the  latter  part,  if  inconsistent  with  the  former, 
supersedes  and  revokes  it.  But  it  may  be  remarked  upon  this 
case  of  Fitzgibbofhy  that  a  proviso  repugnant  to  the  purview  of  the 
statute,  renders  it  equally  nugatory  and  void  as  a  repugnant  sav- 
ing clause ;  and  it  is  difficult  to  see  why  the  act  should  be  destroyed 
by  the  one,  and  not  by  the  other,  or  why  the  proviso  and  the  sav- 
ing clause,  when  inconsistent  with  the  body  of  the  act,  should 
not  both  of  them  be  equally  rejected,  (b)  There  is  also  a  tech- 
nical distinction  between  a  proviso  and  an  exception  in  a  statute. 
If  there  be  an  exception  in  the  enacting  clause  of  a  statute,  it 
must  be  negatived  in  pleading ;  but  if  there  be  a  separate  pro- 
viso, that  need  not,  and  the  defendant  must  show  it  by  way  of 
defence,  (c)^ 

(a)  Fits.  195;  4  Geo.  IL 

(6)  In  Savings  Institution  v,  Makin,  23  Maine,  360,  it  was  held,  in  the  case  which 
led  to  a  great  and  able  discnssion,  that  a  saving  danse  in  a  statute,  tn  the  firm  of  a 
proviso,  restricting  in  certain  cases  the  operation  of  the  general  language  of  the  enacting 
clause^  was  not  void,  though  the  proviso  be  repugnant  to  the  general  language  of  tho 
enacting  clause.  The  true  principle  undoubtedly  is,  that  the  sound  interpretation  and 
meaning  of  the  statute,  on  a  view  of  the  enacting  clause,  saving  clause,  and  proviso, 
taken  and  construed  together,  are  to  prevail.  If  the  principal  object  of  the  act  can  be 
accomplished  and  stand,  under  the  restriction  of  the  saving  clause  or  proviso,  the  same 
is  not  to  be  held  void  for  repugnancy. 

(c)  Spieres  v,  Parker,  1  Term.  Bep.  141 ;  Abbott  J.,  1  B.  &  Aid.  99 ;  Thibault  v. 
Gibson,  12  Mees.  &  W.  88 ;  Id.  740.  The  office  of  a  proviso  is  either  to  except  some- 
thing from  the  enacting  clause,  or  to  qualify  or  restrain  its  generality,  or  to  exclude 
some  possible  ground  of  misinterpretation  of  its  extent.  Story  J.,  Minis  v.  United 
States,  15  Peters  TJ.  S.  445 ;  Boon  v.  Juliet,  1  Scam.  258.* 

1  Townsend  v.  Brown,  4  Zabr.  80. 

*  People  V,  Toynbee,  2  Park.  C.  R.  329,  354 ;  Brutton  9.  State,  4  Ind.  609. 
.  *  In  construing  statutes,  a  proviso  may  be  limited  to  the  general  scope  of  the  en- 
acting clause  to  avoid  repugnancy.    19  Vermont,  129. 
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Seyeral  acts  in  pari  materia^  and  relating  to  the  same  subject, 
are  to  be  taken  together,  and  compared,  in  the  construction  of 
them,  because  they  are  considered  as  hating  one  object  in  view, 
and  as  acting  upon  one  system.  This  rule  was  declared  in  the 
cases  of  Bex  v.  Loxdale,  and  the  Stxrl  of  AUesbury  v.  Pattisan;  (d) 
and  the  rule  applies,  though  some  of  the  statutes  may  have  ex- 
pired, or  are  not  referred  to  in  the  other  acts.  The  object  of  the 
rule  is  to  ascertain  and  carry  into  e£foct  the  intention ;  and 
it  is  to  be  inferred  *  that  a  code  of  statutes  relating  to  one  *  464 
subject  was  governed  by  one  spirit  and  policy,  and  was  in- 
tended to  be  consistent  and  harmonious  in  its  several  parts  and 
provisions.  Upon  the  same  principle,  whenever  a  power  is  given 
by  a  statute,  everything  necessary  to  the  making  of  it  effectual,  or 
requisite  to  attain  the  end,  is  implied.  Quando  lex  aliquid  cance- 
dity  eoneedere  videtur  et  id,  per  quad  devenitiu/r  ad  illud. 

Statutes  are  likewise  to  be  construed  in  reference  to  the  prin- 
ciples of  the  common  law ;  for  it  is  not  to  be  presumed  that  the 
legislature  intended  to  make  any  iimovation  upon  the  common 
law,  farther  than  the  case  absolutely  required.  '  This  hajs  been  the 
language  of  the  courts  in  every  age ;  and  when  we  consider  the 
constant,  vehement,  and  exalted  eulogy  which  the  ancient  sages 
bestowed  upon  the  common  law  as  the  perfection  of  reason,  and 
the  best  birtliright  and  noblest  inheritance  of  the  subject,  we  can- 
not be  surprised  at  the  great  sanction  given  to  this  rule  of  con- 
struction. It  was  observed  by  the  judges,  in  the  case  of  Stawell  v. 
Zouche,  (a)  that  it  was  good  for  the  expositors  of  a  statute  to  ap- 
proach as  near  as  they  could  to  the  reason  of  the  common  law ; 
and  the  resolution  of  the  barons  of  the  Exchequer,  in  HeydovCi 
case,  (J)  was  to  this  effect.  For  the  sure  and  true  interpretation  of 
all  statutes,  whether  penal  or  beneficial,  four  things  are  to  be  con- 
sidered :  What  was  the  conmion  law  before  the  act  7  what  was  the 
mischief  against  which  the  common  law  did  not  provide  ?  what  /  \ 
remedy  the  parliament  had  provided  to  cure  the  defect  ?  and  the 
true  reason  of  the  remedy  ?  It  was  held  to  be  the  duty  of  the 
judges  to  make  such  a  construction  as  should  repress  the  mischief 
and  advance  the  remedy,  (c) 

(d)  1  Burr.  445 ;  Dong.  28.    See,  also,  Vernon's  case,  4  Go.  4 ;  4  Term  Hep.  447, 
450 ;  5  lb.  417  ;  Dwarris  on  Statutes,  569 ;  Thompson  C.  J.,  15  John.  380,  S.  P. 
(a)  Plowd.  365.  (6)  3  Co.  7. 

(c)  This  is  especially  the  case  as  to  statutes  which  relate  to  matters  of  public  utility, 
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la  the  oonstractieii  of  statutes^  the  flense  whieh  the  oontempomry 
members  of  the  pro&ssiozi  had  put  upon  them  is  deemad 
*  465  of  some  importance,  according  to  the  maxim  that  *  ccmkm' 
poranea  esEpo9itio  eBtfartimma  m  Ug^.  (a)  Statutes  that  are 
remedial,  and  not  penal,  are  to  receiye  an  equitable  interpretation^ 
bj  vhich  tibe  letter  of  the  act  is  sometimes  restrained,  and  soma- 
times  enlarged,  so  as  more  effectually  to  meet  tlie  beneficial  end 
in  view,  and  preyent  a  failure  of  the  remedy.  They  are  construed 
liberally,  and  ubbra  but  not  ixtnira  the  strict  letter,  (b)  This  may 
be  illustrated  in  the  case  of  &e  registry  acts,  for  giving  priority 
to  deeds  and  mortgages,  according  to  the  dates  of  the  registry. 
If  a  person  claiming  und^  a  register  deed  or  mortgage  had  notice 
of  the  unre^stered  prior  deed  when  he  took  his  deed,  and  pro- 
cured the  registry  of  it  in  order  to  defeat  the  prior  deed,  he  shall 
not  prevail  with  his  prior  registry,  because  that  would  be  to  coua^ 
teract  the  intent  and  policy  of  the  statutes,  which  were  made  to 
prevent  and  not  to  uphold  frauds.  Statutes  are  sometimes  merely 
directory,  and,  in  that  case,  a  breach  of  the  direction  works  no 
forfeiture  or  invalidity  of  the  thing  done ;  but  it  is  otherwise  if 
the  statute  be  imperative.  {cY 

as  to  establuhments  of  piet^,  eharitj,  edacadon,  and  poUic  improTements.  Magda- 
len College  caac,  11  Co.  71  b. 

(a)  VThere  the  penning  of  a  statate  is  dnbions,  long  nsage  is  a  jnst  medinm  to  ex- 
pound it  by ;  for  jus  et  norma  loquendi  are  governed  by  nsage.  The  meaning  of  thiagt 
spoken  or  written  most  be,  as  it  hath  been  constantly  received  to  be,  taken  from  coid* 
mon  acceptation.  Ch.  J.  Vaughan^  in  Sheppaid  v.  Gosnold,  Vaugh.  169.  A  con- 
temporary exposition,  even  of  the  constitution  of 'the  United  States,  practised  and 
acquiesced  in  for  a  period  of  years,  fixes  the  construction.  Stuart  o.  Laird,  1  Cranch, 
299 ;  Martin  v.  Hunter,  1  Wheaton,  304 ;  Cohens  v.  Virginia,  $  Wheaton,  S64.> 

(6)  D warns  on  Statutes,  615  sf  seq. 

(c)  To  interpret  a  statute  stricdy,  is  to  adhere  precisely  to  the  words  or  letter  of 
the  law,  which  include,  of  course,  fewer  particulars  than  a  freer  construction.  To 
interpret  it  liberally,  largely,  or  comprehensively,  is  to  carry  the  meaning  of  the  law> 
giver  into  more  complete  eflbct  than  a  confined  interpretation  would  allow.    It  ma^ 

I  People  V.  Cook,  14  Barb.  (N.  Y.)  S59 ;  for  the  force  of  aifirmatiye  or  negative 
words  in  determining  the  imperative  or  directory  character  of  statutes,  see  Savage  v. 
Walshe,  26  Ala.  619. 

Penal  statutes  are  to  be  construed  stricdy.  By  this  is  meant  only  Uiat  they  ase  not 
to  be  so  extended  by  implication,  and  beyond  the  legitimate  import  of  the  words  used 
as  to  embrace  cases  or  acts  not  clearly  described  by  such  word3.  They  are  not  to  be 
made  to  involve  an  absurdity,  or  frustrate  the  design  of  the  legislators.  Bawson  i^ 
The  State,  19  Conn.  299 ;  United  States  v.  Gooding,  12  VTheaton,  460. 

s  See  Myrick  v.  Hasey,  27  Mame,  9;  Whitcomb  v.  Bood*  SO  Vermont,  49. 
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If  an  act  be  penal  and  temporary  by  the  t^ms  or  na-  ^g^^f^g^^ 
ture  of  it,  the  party  offending  mnst  be  prosecuted  and  ponrjr  atat- 
punished  before  the  act  expires  or  is  repealed.^  Though  ""^ 
the  offence  be  committed  before  the  expiration  of  the  act,  the  party 
cannot  be  punished  after  it  has  expired,  unless  a  particular  pro- 
vision be  made  by  law  for  the  purpose^  (d)  If  a  statute  be  re* 
pealed,  and  aftervards  the  repealing  act  be  repealed,  this  reviyes 
the  original  act;  (e)^  and  if  a  statute  be  temporary,  and  limited 
to  a  giyen  number  of  years,  and  expires  by  its  own  limitation,  a 
statute  which  had  been  repealed  and  supplied  by  it,  is  ipm>  facto 
revived.  (/)  If,  before  the  expiration  of  the  time,  a  tenqiorary 
statute  be  continued  by  another  act,  it  was  formerly  a  qu/estion 
under  which  statute  acts  and  proceedings  were  to  be  oonsidi^red 

be  termed  the  rational  interpretation.  Bntherforth's  Inst  b.  2,  c.  7,  sees.  3-11.  The 
general  mle,  even  in  the  construction  of  a  constitution  is,  that  where  it  gives  a  general 
power,  or  enjoins  a  duty,  it  gives  by  implication  every  particular  power  necessary  for 
the  exercise  of  the  one,  or  the  performance  of  the  other.  But  if  the  means  for  the 
exercise  of  the  power  be  also  granted,  bo  other  or  different  means  or  powers  can  b^ 
implied.    Field  v.  The  People,  2  Scam.  79. 

((f)  Miller's  case,  1  Wm.  Blacks.  451 ;  Marshall  C.  J.,  in  Yeaton  v.  United  States, 
5  Cranch,  281 ;  The  Irresistible,  7  Wheaton,  551 ;  The  United  States  v.  Passmore,  4 
Dallas,  372  ;  United  States  v.  Preston,  3  Peters  U.  8.  57 ;  The  State  v.  Cole,  8 
M'Coid,  1 ;  Anon.  1  Wash.  C.  C.  84 ;  The  State  v.  The  Tombeckbee  Bank,  1  Stewart 
(Ala.)  347;  Pope  o.  Lewis,  4  Ala.  {S.  S.)  487;  Commonwealth  p,  Marshall,  11 
Pick.  350 ;  Allen  v.  Farrow,  2  Bayley  (S.  C.)  584.  The  same  as  to  judicial  proceed- 
ings begun  under  an  act,  and  not  finished  when  it  is  repealed.  They  cannot  be  pui^ 
sued.  1  Wm.  Blacks.  451 ;  4  Teates,  392;  Wharton's  Dig.  tit  Statates  A.,  n.  6; 
Butler  V.  Palmer,  1  HiU  (N.  Y.)  324.  The  proceeding  must  hare  he&a,  executed, 
and  not  executory,  to  save  it  from  being  lost  by  the  repeal.  But  it  seems  that  a 
seaman  in  the  navy,  put  under  arreet  before  his  term  of  service  expired,  may  hs 
retained  for  trial  by  a  oonrt-martial  after  his  term  has  ei^ired.  TUs  rule  of  ooo* 
strnction  is  indispensable  to  the  discipline  of  the  navy.  Case  of  Walker  on  iab.  corp,, 
American  Jurist,  No.  6,  p.  281. 

(e)  Case  of  the  Bishops,  12  Co.  7 ;  2  Inst.  686 ;  Doe  v.  Naylor,  2  Blackf.  (Ind.) 
82 ;  M'Nair  i^.  Ragland,  1  Bad.  &  Deir.  £q.  525 ;  Commonwealth  v.  Churchill^  2 
Metcslf,  118  ;  Wheeler  v.  Roberts,  7  Cowen,  536.  A  statute  in  Ohio,  of  February 
14th,  1809,  and  of  Blinois  of  lith  of  January,  1826,  abolished  the  rule  of  the  oommoft 
law  stated  in  the  text,  as  to  the  constructive  revival  of  repealed  statutes. 

(/)  Collins  V.  Smith,  6  Wharton,  294. 

<  Fenelon's  Petition,  7  Barr,  173 ;  Begina  v.  Inhab.  of  Denton,  14  £.  L.  &  £.  B. 
124 ;  Saco  0.  Guracy,  34  Maine,  14 ;  State  v,  Youmans,  5  Porter  (Ind.)  280;  Eaton 
V.  Graham,  11  lU.  619.  The  repeal  of  a  penal  statute  does  not  afieet  rights  in  penalties, 
vested  in  private  individuals  under  the  provisions  of  the  statute.  Lakeman  v,  Moore, 
32  N.  Hamp  410. 

*  The  original  statute  is  revived  even  where  it  was  repealed  by  implication  only. 
Hastings  v.  Aiken,  1  Gray,  163. 
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as  done.  In  the  case  of  The  College  <^  Phy^idane^  (g)  it  was  de- 
clared, that  if  a  statute  be  limited  to  seven  years,  and  afterwards 
by  another  statute  be  made  perpetual,  proceedings  ought  to  be 
referred  to  the  last  statute,  as  being  the  one  in  force.  But  this 
decision  was  erroneous,  and  contrary  to  what  had  been  said  by 
Popham,  Ch.  J.,  in  Dinghy  v.  Moor ;  {h)  and  all  acts,  civil  and 
criminal,  are  to  be  charged  under  the  authority  of  the  first  act. 
Thus,  in  the  case  of  Rex  v.  Morgan^  (t)  on  an  indictment  for  per- 
jury, in  an  affidavit  to  hold  to  bail,  it  was  laid  to  have  been  taken 
by  virtue  of  the  statute  of  12  Geo.  I.,  which  was  a  temporary  law 
for  five  years,  and  which  was  afterwards,  and  before  the  expiration 
of  it,  continued  by  the  act  of  5  Gteo.  H.,  with  some  alterations. 
Lord  Clnef  Justice  Ebxdwicke  said^  that  when  an  act  was  contin- 
ued by  .a  subsequent  act,  everybody  was  estopped  to  say  the  first 
act  was  not  in  force ;  and  as  the  act  in  question  was  not  altered  in* 
respect  to  bail,  the  ofience  was  properly  laid  to  have  been  done 
against  the  first  act.  In  Shipman  v.  Henbeet^  {j)  the  King's  Bench 
held,  that  if  a  statute  be  permitted  even  to  expire,  and  be  after- 
wards revived  by  another  statute,  the  law  derives  its  force  from 
the  first  statute,  which  is  to  be  considered  as  in  operation  by  means 
of  revival.  If,  however,  a  temporary  act  be  revived  after  it  has 
expired,  the  intermediate  time  is  lost,  without  a  special  provision 
reaching  to  the  intermediate  time,  {k) 

{g)  Littleton's  Rep.  S12.  (t)  Str.  1066. 

(A)  Cro.  Elk.  750.  (j)  4  Term.  Rep.  109. 

(ib)  Statutes  are  not  considered  to  be  repealed  by  implication,  unless  the  repugnancy 
between  the  new  proyision  and  a  former  statute  be  plain  and  unaYoidable.*  Foster's 
case,  11  Co.  56,  63  a;  1  Hoi.  91;  10  Mod.  118,  arg.;  Bacon's  Abr.  tit.  Statute 
D.  A  construction  which  repeals  former  statutes  or  laws  by  implication,  and  devests 
long-approved  remedies,  is  not  to  be  fEkvored  in  any  case.  Cowen  J.,  3  Hill,  472.  A 
statute  cannot  be  repealed  by  non-user :  White  v.  Boot,  2  Term  Rep.  274 ;  Dwarria 
on  Statutes,  529 ;  though  it  is  said  to  have  been  held  in  the  Scotch  law,  that  statutes 
lose  their  force  by  desuetude  after  sixty  years.  See  Dr.  Irving's  Introduction  to  th« 
Study  of  the  Civil  Law,  pp.  128-127,  on  the  doctrine  in  Scotland  derived  from  tho 
civil  law,  that  laws  may  be  abrogated  by  long  disuse.* 


*  Commonwealth  v.  HerriclL,  6  Cush.  465.  But  if  the  subsequent  statute  clearly 
prescribe  the  only  rule  to  be  observed,  the  former  stotote,  tliongh  not  repugnant,  is 
repealed.  Daviess  v.  Fairbalm,  3  How.  U.  S.  636.  Dexter  and  limerick  P.  R.  Co. 
v.  Allen,  16  Barb.  (N.  T.)  15. 

«  And  it  was  held  in  O'Hanlon  v.  Myers,  10  Rich.  Law  (8.  C.)  121,  that  an  act  may 
become  inoperative  from  non-user  and  from  disuse  of  the  punishment  prescribed,  imcb 
aa  "  dtting  publicly  in  the  stocks." 
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*  If  a  statute  inflicts  a  penalty  for  doing  an  act,  the  pen-  *  467 
alty  implies  a  prohibition,  and  the  thing  is  unlawful,  statatepen- 
though  there  be  no  prohibitory  words  in  the  statute.  Lord  •*«»• 
Holt,  in  Barttett  r.  Vmer^  (a)  applied  this  rule  to  the  case  of  a 
statute  inflicting  a  penalty  for  making  a  particular  contract,  such 
as  a  simoniacal  or  usurious  contract ;  and  he  held  that  the  con- 
tract was  Toid  under  the  statute,  though  there  was  a  penally  im- 
posed for  making  it.  The  principle  is  now  settled,  that  the  statu- 
tory prohibition  is  equally  efficacious,  and  the  illegality  of  a  breach 
of  the  statute  the  same,  whether  a  thing  be  prohibited  absolutely, 
or  only  under  a  penalty.  (J)  ^  The  New  York  Revised  Statutes,  (c) 
make  the  doing  an  act  contrary  to  a  statute  prohibition  a  misde- 
meanor, though  no  penalty  be  imposed.  Whether  any  other  pun- 
ishment can  be  inflicted  than  the  penalty  given  by  the  statute  has 
been  made  a  serious  question,  (d)    The  Court  of  K.  B.,  in  Bex  v. 

**^^— ^^^■^— ^"^"^    ■■■■»■■■  !■  I  ■■■■  I  ■■       ■■■■     I     ■■       I  ■      ■   I      I  1.^^^^— .— ^^^^^»^^M^i— i^a^^^M      ■      ■       ■       ^l^— ^H^^—^— — ^ 

(a)  Carth.  251  ;  Skinner,  322. 

(6)  Bensley  v.  Bignold,  5  B.  &  Aid.  335  ;  De  Begnis  r.  Armistead,  10  Bing.  107, 
8.  P. ;  Dwarris  on  Statutes,  536 ;  The  State  v.  Fletcher,  5  N.  Hamp.  257.  Evexy 
statate  made  to  redress  an  injnrj,  grieyance,  or  mischief  gives  on  action  to  the  part/ 
aggrieyed,  either  expresslj  or  by  implication.  Van  Hooh  v.  Whitlock,  2  Edw.  Ch. 
304.  Affinnatiyes  in  statutes  that  introduce  a  new  rule  imply  a  negative  of  aU  that 
is  not  within  the  purview.  Hob.  298.  And  when  a  statute  limits  a  thing  to  be  done 
in  a  particular  form,  it  includes  in  itself  a  negative,  viz.  that  it  shall  not  be  done 
otherwise.  Flowd.  206,  b.  Affirmative  words  in  a  statate  do  sometimes  imply  a 
negative  of  what  is  not  affirmed,  as  strongly  as  if  expressed.  Nott  J.,  in  Cohen  r. 
Hoff,  2  Tredway,  661.  The  word  may,  in  a  statute,  means  must  or  sAo//,  when  the 
public  interest  or  rights  are  concerned,  or  the  public  or  third  persons  have  a  claim, 
de  jure,  that  the  power  shall  be  exercised.  Aldennaa  Blackwell's  case,  1  Vom.  152 ; 
King  9.  Barlow,  2  Salk.  609;  King  v.  Inhabitants  of  I>erby,  Skinner,  370;  The 
King  V.  Mayor  of  Hastings,  1  Dowl.  &  By.  148 ;  Newbuigh  Turnpike  Co.  «.  Miller, 
5  Johns.  Ch.  113.  See,  also,  5  Cowen,  193 ;  1  Peters  U.  S.  64 ;  9  Porter,  390.^ 
Though  penal  statutes  are  said  to  be  construed  strictly,  yet  the  courts  are  bound  to 
giye  efifect  to  their  plain  and  obvious  meaning,  and  not  narrow  the  construction. 
They  must  search  out  and  follow  the  true  intent  of  the  lawgiver.  BuUcr  J.,  in 
1  Term  Rep.  101 ;  Story  J.,  in  8  Sumner,  209 ;  Pike  v.  Jenkins,  12  K.  Hamp.  255.' 

(c)  Vol.  ii.  p.  696,  sec.  39. 

(d)  If  a  statute  creates  an  offence,  and  does  not  make  it  indictable,  but  prescribes  a 
penalty,  a  resort  to  an  indictment  is  precluded.  The  State  v.  Maze,  6  Humph.  (Tenn.) 
17. 

^  But  when  the  object  of  the  law  is  merely  to  protect  the  revenue,  the  imposition  of 
a  penalty  is  not  intended  to  be  construed  as  a  prohibition  of  the  contract  Griffith  i;. 
Wells,  3  Denio,  226. 

'  Mason  v.  Fearson,  9  How.  U.  S.  248. 

*  In  construing  penal  statutes,  courts  cannot  take  into  view  the  motives  of  the 

lawgiver  further  than  they  are  expressed  in  the  statute.    State  v.  King,  12  La.  An. 

593. 

43* 
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Bobinson^  {e)  laid  down  ibis  dietiiictioii,  tlmt  where  a  statute  cre- 
ated a  new  oifenoe,  by  znaking  unlawful  what  was  lawful  before, 
and  presmbed  a  particular  sanction,  it  must  be  pursued,  and  none 
other }  but  whete  the  oflfence  was  punishable  at  common  law,  and 
the  statute  presmbed  a  particular  remedy,  without  any  negatiTe 
words,  express  or  implied,  the  sanction  was  cumulative,  and  did 
not  take  away  the  common-law  punishment,  and  either  remedy 
might  be  pursued.  (/)  The  same  distinction  had  been  declared 
long  before ;  (ff)  and  the  proper  inquiry  in  such  cases  is,  was  the 
dping  of  the  thing  for  which  the  penally  is  inflicted  lawful  or 
unlawful,  before  the  pasang  of  the  statute  ?  *  If  it  was  no  offence 
before,  the  party  ofiending  is  liable  to  the  penalty,  and  to  nothing 
else*  (A)  The  distinction  between  statutory  offences,  which  are 
mala  prohSnta  only,  or  mala  in  se,  is  now  exploded,  and  a 
*  468  breach  of  the  statute  law,  in  either  *  case,  is  equally  unlaw- 
ful and  equally  a  breach  of  duty ;  and  no  agreement  found- 
ed on  the  contemplation  of  either  class  of  offences  will  be  enforced 
at  law  or  in  equity,  (a)  ^ 


(e)  S  Burr.  799;  Almy  v.  Havris,  5  Jofans.  175 ;  SuAxd  9.  lagemAf  3  HiU,  88» 
S.  P. 

(/)  By  common  Ibiw,  acts  amtra  bono$  mares  wee  indictable ;  but  in  Lonfaiana  there 
is  no  SQch  mass  of  undefined  indictable  offences,  and  no  act  is  indictable  tbat  is  not 
made  a  statate  ofience  and  indictable.    The  State  v.  Williams,  7  Rob.  (Lonis.)  2SS« 

ig)  Castio's  case,  Cro.  J.  044 ;  Regina  o.  Wigg,  2  Salk.  460. 

(A)  A  question  was  raised  in  the  N.  Y.  District  Oonrt  of  the  United  States,  in  tbo 
case  of  The  United  States  o.  Gates,  (4  New  York  Legal  Observer  for  Jannary,  1846,) 
how  far  a  penal  statate  was  to  be  deemed  comvlatiTe,  or  a  mere  r^ieal  of  a  prior 
atatute,  and  only  the  substitution  of  another  penal^,  leaving  both  penalties  or  punish- 
ments to  be  inflicted.  The  question  in  most  cases  resolves  itself  into  an  inquiry  aa 
to  the  intention  of  the  snbsequent  law.  Cumulative  penalties  merely  do  not  repMl  a 
former  statute ;  but  when  new  qualiftcations  or  modifications  are  added>  the  repeal 
may  be  inferred ;  and  if  the  case  be  not  clear,  such  ought  to  be  the  inference,  lest  a  |K!r- 
son  might  be  twice  punished  for  the  same  ofience. 

(a)  Aubert  v.  Maae,  3  Boa.  &  Pull.  371 ;  Caunaa  «.  Bryce»  8  B.  &  Aid.  179 ;  Dan- 
iels, ex  parte,  14  Yesey,  191. 

*  This  is  the  settled  rule  in  Ae  State  of  Kew  York.  Behan  v.  People,  17  N.  T. 
516 ;  People  v.  Stevens,  18  Wendell,  341 . 

^  Recent  cases  in  the  New  York  Ck>urt  of  Appeals  which  were  carefully  considered 
would  seem  to  qualify  to  some  extent  the  general  proposition  of  the  text.  For  exam- 
ple, when  the  legislature  prohibited  corporations  under  a  penalty  ftrom  issuing  notes  of 
a  certain  form  or  description,  it  was  held  that  the  party  receiving  them  for  property 
sold  could  recover  the  price  against  the  ofiending  corporation,  although  the  notes  were 
void.  Tracy  v.  Tallmage,  14  N.  Y.  162 ;  Curtis  v.  Leavitt,  15  Id.  14,  95.  So  where  a 
banker  purchased  foreign  bank-notes  at  a  rate  of  discount  which  the  statute  prohibited 
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There  are  a  ntimbef  of  oflior  roleSy  of  iBinor  importance^  relative 
to  the  conetruction  of  statateB^  and  it  will  be  sufBeient  to  obserye, 
generally,  that  the  great  object  of  the  maxims  of  interpretation  is, 
to  discover  the  tnie  inten&m  of  the  law ;  and  whenever  that  in- 
tention can  be  indubitably  ascertained^  and  it  be  not  a  violation  of 
<kmstitutional  right,  the  eovrts  are  boimd  to  obey  it,  whatever  may 
be  their  opinion  of  its  wisdom  or  policy,  (b)  But  it  would  be 
quite  visionary  to  expect,  in  any  code  of  statute  law,  such  precision 
of  thought  and  perspicuity  of  language  as  to  preclude  all  uncer- 
tainty as  to  the  meaning,  and  exempt  the  community  from  the 
evils  of  vexatious  doubts  and  litigious  interpretations.  Lord  Ck^e 
complained,  (c)  that  in  his  day  great  questions  had  oftentimes 
arisen  "upon  acts  of  Parliament,  overladen  with  provisos  and 
additions,  and  many  times  on  a  sudden  penned  or  corrected,  by 
men  of  none,  or  very  little  judgment  in  law."  (d) 

(5)  Lord  Mansfield,  in  Pray  v.  Edie,  1  Term  Rep.  SIS  ;  WiDes,  897 ;  United  States 
V.  Fisher,  2  Cranch,  399.  pieties  in  verbis  nulla  est  antbiguitcu,  ibi  nttUa  erposiiio  contra 
verba  expressajienda  eat.  The  English  jndg;e8  have  freqnentlj  observed,  in  answer  to  the 
xonark  that  the  legislature  meant  so  and  so,  that  they  in  that  case  have  not  so  ex- 
inressed  themselves,  and  therefore  the  maxim  applied,  quod  voluit  non  dixit,  "  Where  I 
find  the  words  of  a  statute  perfectly  clear,  I  shall  adhere  to  the  words,"  said  Benman 
0.  J.,  in  4  Nev.  &  Man.  426. 

(c)  Pref.  to  2  Co. 

(d)  In  Doaglass  v,  Howland,  24  Wendell,  45-47,  liCr.  JnslSoe  Cowen  ha^  expressed 
hunself  with  a  jnstice,  strength,  and  tntth  on  ^e  snbjeet  of  the  interpretation  of 
statutes,  worthy  to  be  tranacribed.  **  We  cannot,''  he  observes,  "  escape  the  power  of 
constnxction,  so  long  as  we  have  a  judicial  system.  Well-known  roles  in  tiie  constmc- 
tion  of  statutes  ought  not  to  be  departed  ftom.  Statutes  in  affirmance  of  &e  com- 
mon law,  or  in  affirmance  of  judicial  construction  upon  a  former  statute,  ought  not 
to  be  holden  a  deviation  frcfm  the  former  law,  tmless  it  be  obviously  so.  There  is 
scarcely  any  branch  of  legal  policy  more  worthy  of  being  enforced,  than  that  which 
aims  to  keep  the  laws  of  a  nation  the  same  in  all  respects  from  one  age  to  another, 
eXicept  in  points  where  change  becomes  absolutely  necessary.  Time,  says  Lord  Hale, 
is  wiser  than  all  the  wits  in  the  world,  and  tiie  law  which  has  been  tried  by  it  has  the 
highest  possible  evidence  in  its  fkvor.  Time  is  the  schoolmaster  which  teaches  law 
most  effectually,  and  without  which  it  cannot  be  generally  known.  In  the  New  York 
Bevised  Statutes  of  1880,  a  vast  deal  is  made  up  of  enactments  intended  merely  to 
repeat  what  had  been  decided  by  our  own  or  the  English  courts.  But  changes  in  the 
language  of  the  reports,  or  rules  of  court,  or  the  old  statutes,  occur  at  erery  step  of 
the  revision.  All  the  general  acts  were  remodelled.  An  arrangement  more  scientific, 
a  style  improved  in  elegance  and  simplicity,  were  sought  to  be  introduced  throughout 

him  under  a  penalty  from  exacting  or  receiving,  it  was  held  that  the  seller  of  the  notes 
could  recover  the  price  agFeed.  Sackett's  Harbor  Bank  v,  Codd,  18  N.  Y.  240.  In 
these  cases  it  was  considered  that  the  statutes  creating  the  offences  had  marked  the 
o&nder,  and  that  the  other  party  was  not  in  pari  ddieto. 
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Yarious  and  discordant  readings,  glosses,  and  commentaries  will 
inevitably  arise  in  the  progress  of  time,  and,  perhaps,  as  often  from 
the  want  of  skill  and  talent  in  those  who  comment,  as  in  those 
who  make  the  law.  Though  the  French  codes,  digested  under  the 
rcTolutionary  authority,  are  distinguished  for  sententious  brevity, 
there  are  numerous  volumes  of  French  reports  already  extant, 
upon  doubtful  and  difficult  questions,  arising  within  a  few  years 

after  those  codes  were  promulgated,  (e) 
*  469       *  The  Emperor  Justinian,  in  one  of  the  edicts  which  he 

published  in  confirmation  of  the  authority  of  the  Pandects, 
and  prefixed  to  that  work,  expressly  prohibited  the  civilians  of  his 

the  whole ;  hence  short  paragraphs,  made  up  of  short  sentences,  generalities,  ellipses, 
complications,  equivalent  words  or  translations,  for  old  and  well-defined  technical 
terms.  In  short,  the  old  costume  was  dismissed,  and  that  of  the  civil  code  of  Fruice 
adopted  as  nearly  as  could  be.  Yet  I  take  it  that  the  main  substance  of  what  we  had 
before  was  always  intended  to  be  retained.  The  revision  was  mainly  a  re-enactment 
or  codification  of  the  substance,  the  principle  of  what  we  had  before,  though  I  admit 
the  identity  cannot  easily  be  ascertained  in  very  many  instances.  It  cannot  be  that 
the  formal  changes  I  have  mentioned  meant  a  chaxfge  in  substance.  The  transmuta- 
tion of  a  principle  of  the  common  law,  or  a  rule  of  practice,  into  a  statute,  or  an  old 
statute,  or  its  received  construction  into  a  new  one,  without  a  palpable  design  to  de- 
part from  the  former,  ought  not  to  be  considered  as  a  departure.  We  are  then  left 
where  we  were,  with  all  the  old  helps  about  us,  the  old  lights  burning.  It  has  been  a 
settled  rule,  in  respect  to  the  revision,  in  1801,  of  the  old  statutes  that  where  the  law 
was  antecedently  settled  by  clear  expressions  or  adjudications,  the  mere  change  of 
phraseology  was  not  to  be  construed  a  change  of  the  law,  unless  such  phraseology  evi* 
dently  purported  an  intention  to  work  a  change.  Case  of  Yates,  4  Johns.  359 ;  Taylor 
V.  Delancey,  2  Caines  Cases,  150, 151.*  If  such  was  the  rule  of  construction  under  the 
revision  of  1801,  which  proceeded  by  cautious  and  prudent  steps,  fearful  to  go  even  be- 
yond a  change  of  orthography,  what  shall  we  say  of  an  age  when  there  is  literally  a 
mania  for  changing  every  law  in  some  way  ?  " 

We  are  reminded  by  these  remarks  of  the  principles  of  Solon,  the  Athenian  law- 
giver, that  it  was  better  to  retain  old  laws,  even  though  in  some  respects  objection- 
able, than  to  be  always  eager  to  change  them  for  new  ones,  though  possibly  superior. 
Little  or  no  confidence  can  be  placed  in  the  authority  of  laws  which  are  incessantly 
altered,  remodelled,  and  exchanged ;  and  those  only  which  have  been  sanctioned  and 
established  by  long  usage,  and  under  which  the  citizens  had,  as  it  were,  been  bom  and 
educated,  are  likely  to  be  religiously  observed.  Schoman's  Dissertations  on  the  As- 
semblies of  the  Athenians,  Cambridge,  1837,  p.  240. 

(e)  The  Journal  du  Palais,  prcsentant  la  Jurisprudence  de  la  Cour  de  Cassation, 
et  des  Conrs  Boyales,  snr  Tapplication  de  tons  les  Codes  Fran^ais  aux  questions 
douteuses  et  difficiles,  had  amounted,  in  1818,  to  fifty  volumes  and  upwards.  From 
the  time  of  the  French  revolution  down  to  1828  there  were  one  hundred  volumes  of 
statutory  law  made  in  France. 

*  VHien  an  English  statute,  which  has  received  a  known  construction,  is  adopted 
the  construction  also  is  adopted.    Adams  v.  Field,  21  Vermont,  256. 
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time^  and  those  of  all  future  ages,  from  writing  any  commentary 
upon  his  laws,  (a)  The  history  of  Justinian's  reign  shows  the  folly 
and  absurdity  of  this  attempt  to  bar  all  future  innovation.  Greater 
changes  took  place  in  a  few  years  in  the  laws  and  jurisprudence 
of  Justinian,  said  Montesquieu,  than  in  the  three  hundred  years 
of  the  French  monarchy  immediately  preceding  his  time ;  and 
those  changes  were  so  incessant  and  so  trifling,  that  the  incon- 
stancy of  the  emperor  can  only  be  explained  by  haying  recourse  to 
the  secret  history  of  Prooopiu^,  where  he  is  charged  with  having 
sold  equally  his  judgments  and  his  laws,  (b) 

(a)  Becunda  Prsiktio  Digestomm,  sec  21.  In  imitation  of  Justinian/ the  King 
of  Bayaria,  by  his  royal  mandate  of  October  19th,  1813,  prohibited  the  publishing  of 
any  commentaries  on  his  penal  code,  by  officers  of  state  or  private  scholars.  The 
code  of  Frederick  II.  of  Prussia  referred  all  dubious  constructions  of  law  to  the  inter- 
pretation of  a  law  committee,  and  the  professors  of  law  were  not  allowed  to  lecture 
on  the  code.  Doctor  Lieber  says  that  M.  de  Savigny  was  the  first  Prussian  jurist 
who  delivered  lectures  on  that  code,  and  he  justly  observes  that  interpretation  cannot 
be  dispensed  with  wherever  human  language  is  used,  except  in  mathematics.  The 
necessity  of  it  lies  in  the  nature  of  things,  of  our  mind,  and  of  our  language.  No 
code  can  provide  for  all  specific  cases,  or  be  so  constructed  as  to  close  all  farther 
inquiry.  In  France,  Bavaria,  Austria,  Prussia,  &c.,  some  authori^  is  always  desig- 
nated, from  which,  in  doubtful  cases,  explanations  shall  be  obtained ;  and  in  France 
and  Prussia,  many  laige  volumes  of  additions  and  explanations  have  been  officially 
published  and  added  to  their  codes.  See  Leigal  and  Political  Hermeneutics,  by  Francis 
Lieber,  2d  edit.  Boston,  1839,  pp.  40  -  46,  and  which  is  a  treatise  replete  with  accurate 
logic,  and  clear  and  sound  principles  of  interpretation,  applicable  to  the  duties  of  the 
lawgiver,  and  the  science  of  jurisprudence. 

(6)  Grandeur  des  Bomains  et  leur  Decadence,  c  20.  The  best  digest  that  I  have 
seen  of  the  rules  and  of  the  examples  in  the  English  law  concerning  the  construction 
of  statutes,  is  to  be  found  in  Dwarris's  "  General  Treatise  on  Statutes,"  London,  1830, 
(2d  edit  1848,)  and  published  since  the  first  edition  of  these  commentaries.  The 
rules  are  illustrated  by  cases  drawn  from  the  whole  body  of  the  reports,  ancient  and 
modem,  in  a  full  and  satisfactory  manner.  See  Dwarris,  c.  9  and  10,  from  p.  550 
to  694.  Mr.  (now  Sir  F.)  Dwarris  has  added  to  his  work  an  excellent  statatoiy  his- 
tory of  English  law,  from  Magna  Charta  down  to  the  end  of  the  reign  of  George  IV. 
It  is  a  running  commentary  on  the  principal  statutes,  in  which  Lord  Coke's  cele- 
brated exposition  of  the  statutes,  in  his  3d  Institutes,  as  far  as  it  extends,  is  essentially 
incorporated. 
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LECTUBE   XXI. 

OF  BBPOBSB  OF  JKTBIGIAL.  DBCISIONB. 

Having  considered  the  nature  and  force  of  written  law,  and  the 
general  rales  wliioh  are  applied  to  the  interpretation  of  statutes, 
we  are  next  to  consider  tiie  character  of  unwritten,  or  common 
law,  and  the  evidence  by  which  its  existence  is  duly  ascertained. 

The  common  law  includes  those  principles,  usages,  and  rules  of 
action  applicable  to  the  government  and  security  of  person  and 
property,  which  do  not  rest  for  their  authority  upon  any  express 
and  positive  declaration  of  the  will  of  tlie  legislature.  According 
to  the  observation  of  an  eminent  English  judge,  (a)  a  statute  law 
is  the  will  of  the  legislature  in  writing,  and  the  common  law  is 
nothing  but  statutes  worn  out  by  time ;  and  all  the  law  began  by 
the  consent  of  the  legislature.^ 

This  is  laying  down  the  origin  of  the  common  law  too  strictily. 
^^^^  ^  A  great  proportion  of  the  rules  and  maxims  which  con- 
che  oomiBOD  stitute  the  immense  code  of  the  common  law  grew  into 
^^'  use  by  gradual  adoption,  and  received,  from  time  to  time, 

the  sanction  of  the  courts  of  justice,  without  any  legislative  act  or 
interference.  It  was  the  application  of  the  dictates  of  natural  jus* 
tice  and  of  cultivated  reason  to  particular  cases.  In  the  just  lan- 
guage of  Sir  Matthew  Hale,  (5)  the  common  law  of  England  is, 
"  not  the  product  of  the  wisdom  of  some  one  man,  or  society  of 
men,  in  any  one  age ;  but  of  the  wisdom,  coimsel,  experience,  and 
observation  of  many  ages  of  wise  and  observing  men."  And  his 
further  remarks  on  this  subject  would  be  well  worthy  the  consid- 
eration of  those  bold  projectors,  who  can  think  of  striking  off  a 
perfect  code  of  law  at  a  single  essay.  ^^  Where  the  subject  of  any 
law  is  single,  the  prudence  of  one  age  may  go  far  at  one  essay  to 
provide  a  fit  law ;  and  yet,  even  in  the  wisest  provisions  of  that 
kind,  experience  shows  us  that  new  and  unthought  of  emergencies 

(a)  Lord  Chief  Justice  VTilmot,  2  Wik.  a4S,  351. 
(6)  Pre&ce  to  Bolle's  Abridgment. 

1  See  Webster  v.  Beid,  11  How.  U.  S.  455. 
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x>ften  happen,  that  uecessiailj  requirQ  new  supplements,  abate- 
;rnente,  or  explanations.  But  the  body  of  laws  that  concern  the 
conunon  justice  applicable  to  a  great  kingdom  is  yast  and  compr^ 
hensive,  consists  of  infinite  particulars,  and  must  meet  with  various 
emergencies,  and  therefore  requires  much  time,  and  much  experi- 
ence, as  well  as  much  wisdom  and  prudence,  successively  to  dis- 
cover defects  and  inconveniences,  and  to  apply  apt  supplements 
and  remedies  for  them ;  and  such  are  the  common  laws  of  Eng- 
land, namely,  the  productions  of  much  wisdom,  time,  and  experi- 
ence." (e) 

But  though  the  great  body  of  the  common  law  consists  of  a  col- 
lection of  principles,  to  be  found  in  the  opinions  of  sages,  or 
deduced  from  universal  and  immemorial  usage,  and  receiving 
progressively  the  sanction  of  the  courts,  it  is,  nevertheless,  true, 
that  the  common  law,  so  far  as  it  is  applicable  to  our  situation  aii4 
government,  has  been  recognized  and  adopted,  as  one  entire  sjrs- 
tem,  by  the  constitutions  of  Massachusetts,  Now  York,  New  Jersey, 
and  Maryland.  It  has  been  assumed  by  the  courts  of  justice,  or 
declared  by  statute,  with  the  like  modifications,  as  the  law 
of  the  land  in  every  *  state.  It  was  imported  by  our  colo-  *  473 
nial  ancestors,  as  far  as  it  was  applicable,  and  was  sanc- 
tioned by  royal  charters  and  colonial  statutes,  (u)    It  is  also  the 

(e)  Cicero,  in  like  manner,  ascribed  the  excellent  Institatei  of  the  Boman  repuUie 
to  the  gradual  and  sncoessive  improyements  of  time  and  experience;  and  he  hdd 
that  no  one  mind  was  equal  to  the  task.  No$tra  retpubHoa  non  touus  estet  ingenio  sei 
miuUontm  f  nee  una  hoaUnia  vita  sed  aliquot  oonatituta  scbcuUb  et  cetatilnu  —  neque  ameta  vnr 
gettia  conlata  in  unum  tanttm  poue  loio  temport  promdertf  irt  <mimacompl0OtarmtiKr  sine  nrum 
ftftt  tt  vetuttaU.  I>e  Bepnb.  lib.  ii.  1.  iVec  temporiM  timw  nee  honUnis  eue  constihitionem 
reipubUoa,  lb.  2,  21.  The  Roman  system  of  law,  says  !M[.  Yalette,  was  not  Ihe  result 
of  philosophical  theories  conceived  a  priori,  but  slowly  elaborated  by  eyery-^y  experi- 
ence, and  conformed,  under  the  influence  of  magistrates  and  jurisconsults,  to  all  the 
necessities  of  society. 

(a)  Vide  fupra,  pp.  342, 343,  and  the  opinions  of  Judge  Chaee,  in  the  case  of  The 
United  Stotes  v.  WorraJl,  2  DaUas,  394,  and  of  M'Kean  C  J.,  in  Morris  v.  Vaa- 
deren,  and  Bespublica  v.  De  Longchamps,  1  Dallas,  67,  111 ;  Statutes  of  Pennsylvania 
171S,  1777  ;  Laws  of  Vermont,  c  6,  p.  57 ;  Statute  of  North  Carolina,  1778,  c.  6 ;  Re- 
vised Statutes  of  North  Carolina,  1S87,  vol.  i.  p.  110;  State  v.  Rollins,  8  N.  Hamp. 
550 ;  Statute  of  South  Carolina,  1712 ;  Parsons  C.  J.,  in  Commonwealth  v.  Knowlton,  2 
Mass.  C»34 ;  Story  J.,  in  Town  of  Pawlet  v,  Clark,  9  Cranch,  333 ;  State  v.  Buchanan, 
5  Harr.  &  Johns.  355,  356;  McLeam  v,  McLellan,  10  Peters  U.  S.  631,  635.  The 
constitution  of  New  York,  of  1777,  declared,  that  such  parts  of  the  common  law  of 
England,  and  of  the  statute  law  of  England  and  Great  Britain,  as,  together  with  the 
acts  of  the  colonial  legislature,  formed  the  law  of  the  colony  on  the  19th  of  April,  1775, 
should  continue  to  be  the  law  of  the  state,  subject,  &c.    So  the  comm<Mi  law  and 
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established  doctrine,  I2iat  English  statates,  passed  before  the  emi-* 
gration  of  our  ancestors,  and  applicable  to  our  situation,  and  lu 
amendment  of  the  law,  constitute  a  part  of  the  common  law  of 
this  country.  (6)  ^ 

■tatate  law  of  England  were  zeferred  to  in  ICiBsoiiri  hj  the  statate  of  14th  Janaary, 
1816,  as  part  of  the  known  and  existing  law  of  the  tenitoiy,  so  far  as  the  same  was 
consistent  with  the  law  of  the  territory,  and  which,  in  a  modified  degree,  was  the  Span- 
ish law.  The  common  and  statute  law  of  England,  prior  to  the  fouith  year  of  James 
L,  and  of  a  general  nature,  were  adopted  hy  the  conrention  of  ^rginia,  in  1776,  and 
in  1795  and  1805,  hy  the  gOYenunent  of  Ohio ;  and  such  is  the  suhetanee  of  the  statate 
law  of  Arkansas.  2  Ark.  R.  206.  But  the  Ohio  statute  was  repealed  in  1806.  In 
the  Bevised  Statutes  of  Illinois,  published  in  1829,  it  was  declared,  that  the  common 
law  of  England,  and  the  English  statutes  of  a  general  nature  made  in  aid  of  it,  prior 
to  the  fourth  year  of  James  I.,  with  the  exception  of  those  concerning  usuiy,  were  to 
he  rules  of  decision  until  repealed.  In  1818,  the  common  law  was  adopted  by  statute 
in  the  State  of  Indiana,  and  in  1835,  in  Missouri,  under  the  same  limitations  ;  and  it  la 
understood  that  the  common  law  and  the  statute  law  of  England,  down  to  the  year 
1776,  and  applicable  to  their  constitution  and  circumstances,  are  the  law  in  the  states 
of  Mississippi  and  Georgia.  In  the  latter  state  the  same  was  declared  to  be  in  force  by 
the  statute  of  February  25th,  1784.  So  the  common  law  of  England  and  the  statute 
law  of  England,  prior  to  1760,  were  adopted  by  statute  in  Vermont,  so  far  as  they  were 
not  repugnant  to  the  constitution  or  statute  law  of  the  state. 

(6)  Patterson  v.  Winn,  5  Peters  U.  S.  233 ;  Sackett  v.  Sackett,  8  Pick.  809 ;  Opinion 
of  Cranch  C.  J.,  in  the  case  Ex  parte  Watkins,  7  Peters  U.  S.  App.  pp.  676,  677 ;  Bo- 
gardus  r.  Trinity  Church,  4  Paige,  198 ;  The  heirs  of  Girard  v.  The  City  of  Philadel- 
phia, 4  Bawie,  333,  Gibson  <j.  J.  Statute  of  North  Carolina,  1778,  and  see  the  pro- 
foce  to  the  1st  rolume  of  the  ReTised  Statutes  of  North  Carolina,  1837.  About  the 
year  1750,  the  general  assembly  of  Rhode  Island  adopted  the  principal  statutes  of  Eng- 
land relative  to  property  and  to  the  colony,  from  the  statute  of  Merton  down  to  the  4th 
and  5th  Anne,  c.  16.  In  Georgia,  the  principal  English  statutes  relative  to  the  essential 
rights  of  person  and  property,  from  Magna  Charta  inclusiye  down  to  the  period  of 
colonial  legislation  in  this  country,  hare  been  copied  and  adopted  almost  literally.  It 
gives  the  appearance  of  stability,  dignity,  and  certainty  to  their  statutory  jurisprudence. 
Hotchkiss's  Codification  of  the  Statute  Law  of  Georgia,  1845.  The  Bevised  Statutes 
of  New  Jersey,  published  in  1847,  constitute  a  plain,  practical,  and  excellent  code  of 
statute  law,  incorporating  all  tbe  essential  parts  of  the  English  and  colonial  statutes 
prior  to  our  Bevolution,  applicable  to  our  circumstances,  and  leaving  the  settled  prin- 
ciples of  the  common  law  undisturbed,  or  more  accurately  defined.  This  has  been 
done  in  several  of  the  other  states,  with  great  ability,  and  under  the  same  enlightened 
and  chastened  spirit  of  moderation.  It  was  the  same  poUcy  that  dictated  the  statute 
revisions  of  New  York,  in  1801  and  1829.  The  rage  for  bold,  reckless,  and  presumptu- 
ous innovation,  so  prevalent  at  this  day,  acting  in  contempt  of  the  usages  and  wisdom 
of  the  common  law,  does  not  seem  to  havp  reached  those  statesmen  who  adopted  the 
statute  codes  to  which  I  have  alluded.    A  new  and  improved  digest  of  the  statute  law 

^  In  New  York  it  was  held  by  the  Court  of  Appeals  that  the  statute  of  Quia  Empeorat, 
passed  in  1290,  became  a  part  of  the  law  of  that  colony  and  state,  independent  of  the 
act  concerning  tenures,  enacted  by  the  legislature  in  1787.  Van  Rensselaer  v,  Hayes, 
19  N.  T.  68. 
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The  best  evidence  of  the  conuaon  law  is  to  be  foimd  in  the  de- 
cisions of  the  courts  of  justice,  contained  in  numerous  ^^^^  ^  ^ 
volumes  of  reports,  and  in  the  treatises  and  digests  of  ^s^  ^*<*- 
learned  men,  which  have  been  multiplying  firom  the  earliest  peri- 
ods of  the  English  history  down  to  tiie  present  time,  (c)  The  re- 
ports of  judicial  decisions  contain  the  most  certain  evidence,  and 
the  most  authoritative  and  precise  application  of  the  rules  of  the 
common  law.  A^udged  cases  become  precedents  for  future  cases 
resting  upon  analogous  facts,  and  brought  within  the  same  reason ; 
and  the  diligence  of  counsel,  and  the  labor  of  judges,  are  con- 
stantly required,  in  the  study  of  the  reports,  in  order  to  under- 
stand accurately  their  import,  and  the  principles  they  establish. 

IB  quite  a  practicable  and  salutaiy  refoim,  and  is  to  be  wholly  distingnished  from  the 
visionary  scheme  and  attempt  to  disturb  and  remodel  the  long^established  institutions 
and  nsages  of  the  whole  body  of  the  common  law,  as  is  now  directed  to  be  done  by  the 
leyised  constitution  of  New  York,  in  1846.  (See  if{/ra,  p.  475.)  The  Bevised  Statutes 
of  Massachusetts,  in  1836,  furnish  an  instmctiye  model  of  a  rerision  of  the  statute  law, 
with  such  arrangements  and  improvements  as  the  reasonable  spirit  of  reform  dictated. 
Though  I  would  rather  prefer  (perhaps  from  early  prepossessions)  the  old  and  simple 
division  of  statutes  into  chapters  and  sections,  with  the  title  and  date  of  each  law,  in 
historical  and  chronological  order  to  the  complex  subdivisions  into  parts,  and  titles,  and 
sections,  with  interminable  numbers,  on  the  plan  of  the  continental  civilians.  The 
Congress  of  1774  claimed  to  be  entitied  to  the  benefit,  not  only  of  the  common  law  of 
England,  but  of  such  of  the  English  statutes  as  existed  at  the  time  of  their  coloniza- 
tion, and  which  they  had  by  experience  respectively  found  to  be  ^yplicable  to  their 
several  local  and  other  circumstanoes.  Journals  of  Ck>ngres8,  Octobw  14, 1774.  This 
vras  only  declaratory  of  the  principle  in  the  English  law,  that  English  subjects  going 
to  a  new  and  un  inhabited  countiy  carry  with  them,  as  their  birthright^  the  laws  of 
England  existing  when  the  colonisation  takes  place.  Blankaid  v.  Galdy,  2  Salk. 
411 ;  The  Decision  of  the  Lords  of  the  Privy  Council,  3  F.  Wm.  75 ;  Dntton  v. 
Howell,  Show.  Pari.  Ca.  31, 82 ;  1  Blacks.  Comm.  108.  See,  also.  Commonwealth  v. 
I/each,  1  Mass.  60;  Same  v,  Knowlton,  2  Ibid.  534.  The  rule  is  difierent  upon  the 
conquest  of  the  countiy ;  the  conqueror  may  deal  with  the  inhabitants,  and  give  them 
what  law  he  pleases,  but  until  an  alteration  be  made,  the  former  laws  continue.  Cal- 
vin's case,  7  Co.  17.  The  civil  code  of  Louisiana,  art  3521,  and  the  statute  of  that 
state  of  1828,  repealed  the  Spanish,  Roman,  and  French  laws  in  force  when  Louisiana 
was  ceded  to  the  United  States.  But  it  was  held,  in  Reynolds  v,  Swain,  13  Louisiana 
Bep«  193,  tbat  this  repeal  only  extended  to  the  positive,  written,  or  statute  laws  of 
those  nations,  introductory  of  a  new  rule,  and  not  to  those  which  were  merely  declara- 
tory, and  that  it  was  not  intended  to  abrogate  those  jnindplet  of  law  which  had  been 
established  or  settied  by  the  decisions  of  the  courts  of  justice.  It  was  therefore  the 
daily  practice,  in  the  courts  of  Louisiana,  to  resort  to  the  laws  of  Borne  and  France, 
and  the  commentaries  on  those  laws,  for  the  elucidation  of  principles  applicable  to  anal- 
ogous cases. 

(c)  In  1840  the  legislature  of  Connecticut  declared,  tiiat  the  reports  of  the  judicial 
decisions  of  other  states  and  countries  should  be  Judicially  noticed  as  evidence  of  the 
common  law  in  such  state  or  country. 
TOL.  I.  44 
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But  to  attain  a  competent  knowledge  of  the  common  law  in  all  its 
branches  has  now  become  a  verj  serious  nndeftakiftg,  and  it  re- 
quires steady  and  lasting  perseverance,  in  consequence  of  the 
number  of  books  which  beset  and  incumber  the  path  of 

*  474    the  student,  (d)    *  Tlie  grievance  is  constantly  growing,  tot 

the  number  of  periodical  law  imports  and  treatises  which 
issue  from  the  English  and  American  press  is  continually  increas- 
ing ;  and  if  we  wish  to  receive  assistance  from  the  commercial  sys^ 
tern  of  other  nations,  and  to  become  acqtiainted  with  the  principles 
of  the  Roman  law,  as  received  and  adopted  in  continental  Europe, 
we  are  in  still  greater  danger  of  being  confounded,  and  of  having 
our  fortitude  subdued,  by  the  immensity  and  variety  of  the  labors 
of  the  civilians,  (a)  It  is  necessary  that  the  student  should  exer- 
cise much  discretion  and  skill  in  the  selection  of  the  books  which 
he  is  to  peruse,  ^o  encounter  the  whole  mass  of  law  publications 
/^  in  succession,  if  practicable,  would  be  a  melancholy  waste  or  mis- 
application of  strength  and  time.  ^ 

*  475       *  Lord  Bacon,  in  the  aphorisms  annexed  to  his  treatise 
De  Augmentis  Scientiarum,  speaks  of  the  necessity  of  a 

revision  and  digest  of  the  law,  in  order  to  restore  it  to  a  soimd 
and  profitable  state,  whenever  thero  has  arisen  a  vast  accumula* 


(</)  The  namber  of  rolnmefl  of  Englisli  reports,  exclusive  of  reports  reladng  to  the 
courts  of  ftdmindty,  electtons,  settleineiit  eases,  and  Irish  Tfsports,  amount  (1826)  to 
364 ;  and  to  render  their  oontents  accessible,  the  digested  indexes  of  the  modem  re- 
ports amount  to  33  volumes.  The  tex^book8  or  treatises  ainotint  to  184  volumes,  and 
the  digests  and  abridgments  to  67  volumes,  making,  in  the  Mrhole,  a  copious  library  of 
648  volumes,  in  addition  to  the  statute  law.  See  Humphrey  on  Real  Property,  p.  163. 
To  these  we  may  add  upwards  of  iOO  volumes  of  American  reports,  treatises,  and 
digests.    In  1839  there  were  536  volumes  of  American  reports. 

(a)  M.  Camus  annexed  to  his  Lettres  snr  la  Profession  d'Avocat  a  catalogue  of 
select  books  for  a  lawyer's  library,  which  he  deemed  the  most  useful  to  possess  and 
understand ;  and  that  catalogue,  in  the  edition  of  1772,  included  nearly  2,000  volumes, 
and  many  of  them  ponderous  folios,  and  not  one  of  them  had  anything  to  do  with  the 
English  statute  or  common  law.  It  is  now  a  complaint  In  France,  that  the  crowd  of 
reports  of  decisions  incumber  the  law  libraries ;  and  M.  Dupin,  in  his  Jurisprudence 
des  Arrets,  edit  1822,  alludes  to  the  inmiensity  of  such  collections,  and  the  great 
abuses  to  which  that  species  of  jurisprudence  is  subject.  His  select  law  library,  for 
the  use  of  law  students  and  young  advocates,  contained  343  volumes.  One  great 
abuse  in  the  practice  of  reporting  is,  that  there  is  no  very  careful  selection  of  decisions 
which  are  only  worth/  to  be  reported,  but  evcxy  adjudication,  (hough  upon  cotnmoif- 
ploce  learning,  and  upon  points  which  have  been  agtdn  and  again  decided,  is  usually 
given  in  one  promiscuous  mass.  Lord  Bacon,  in  his  proposition  for  the  amendment  of 
the  law,  wisely  recommended  "  that  homonymuB,  as  Justinian  called  them,  ihat  is,  cases 
merely  of  iteration  and  repetition,  be  purged  away." 
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tion  of  Talumes,  throwing  the  i^tem  into  confusion  and  uncer- 
tainty. He  even  made  a  proposition  to  King  James, "  touching 
the  compilmg  and  amendment  of  the  laws  of  Engbmd,"  and 
ofiered  his  services  ^^  to  compile  a  digest  of  the  laws."  The  evils 
resulting  from  an  indigestible  hei^  of  laws,  and  legal  authorities, 
are  great  and  manifest.  Thej  destroy  the  certainty  of  the  law, 
and  promote  litigation,  delay,  and  subtilty.  The  professors  of 
the  law  cannot  afford  the  expense  and  time  necessary  to  collect 
and  study  the  volumes,  and  they  are  obliged  to  rely  too  much  on 
the  second-hand  authority  of  Digests  —  ipse  advoeatus^  cum  tot 
libros  perUgere  et  vineere  nan  possit^  compendia  sectatur — ghssa 
fartasse  aliqua  bona,  (a)  The  period  anticipated  by  Lord  Bacon 
seems  now  to  have  arrived.  The  spirit  of  the  present  age,  and 
the  cause  of  truth  and  justice,  require  more  simplicity  in  the 
system,  and  that  the  text  authorities  should  be  reduced  within 
manageable  limits ;  and  a  new  digest  of  the  whole  body  of  the 
American  common  law,  upon  the  excellent  model  of  Gomyn's 
Digest,  and  executed  by  a  like  master  artist,  retaining  what  is 
applicable,  and  rejecting  everjrthing  that  is  obsolete  and  inappli- 
cable to  our  institutions,  would  be  an  immense  public  bless- 
ing, (b) 

A  solemn  decision  upon  a  point  of  law,  arising  in  ^  any  given 
case,  becomes  an  authority  in  a  like  case,  because  it  is  the  high- 


(a)  Bacon's  Aphorisms,  De  accumulatione  legum  nimiaf  Aph.  Ko.  53 -5S;  Ik  novis 
tUgetttts  legum,  Aph.  No.  59*64  ;  De  tcriptoribus  avtkentieis,  Aph.  Kb.  78. 

(b)  In  the  Bevised  Constitation  of  New  York,  of  1846,  art.  1,  sec.  17,  there  is  a  pro* 
vision  made  for  the  digest  of  the  whole  bod^  of  the  laws  of  the  state  which  makes  it 
the  duty  of  the  legislature  to  appoint  throe  commissioners,  to  reduce  into  a  written 
and  systematic  code  the  whole  body  of  the  law  of  the  state,  or  so  much  and  such  parts 
thereof  as  to  the  commissioners  shall  seem  practical  and  expedient,  and  to  report 
thereon  to  the  legisUtnre.  The  legislature  is  likewise  to  appoint  three  commission- 
ers, who  are  to  revise,  reform,  simplify,  and  abridge  the  rules  and  practice,  pleadings, 
forms,  and  proceedings  of  the  courts  of  record  in  New  York,  and  report  thereon.  Art 
6,  sec.  24.  In  Bngland,  the  statute  of  1  and  2  Vict  c.  110,  empowered  the  judges  to 
devise  and  frame  die  forms  of  writs  to  be  used  in  the  practice  of  the  courts.  This 
provision  in  the  English  statute  shows  wisdom  in  the  selection  of  the  agents  who  are 
to  reform  the  practice,  and  a  cautious  moderation  in  gtdding  and  Umiting  their  dis- 
cretion.  The  Beport  of  the  Commissioners  appointed  to  revise  the  civil  code  of 
Pennsylvania,  Jaauary,  1885,  also  showed  much  caution  in  touching  the  law  of  real 
property ;  and  they  appeared  soUdtons,  rather,  to  expand  and  mould  the  old  law  and 
the  old  actions  to  existing  circumstances  and  the  state  of  society,  than  to  abolish  them. 
Their  object  clearly  appeared  to  reform  and  not  to  innovate,  and  this  is  what  good 
sense  and  sage  experience  dictate. 
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est  evidenoe  which  we  can  have  of  the  law  applicaUe  to  the  sub* 
ject,  and  the  judges  are  bound  to  follow  that  decision  so  long  as 
it  stands  unreversed,  unless  it  can  be  shown  that  the  law  was 
misunderstood  or  misapplied  in  that  particular  case.  If  a  de- 
cision has  been  made  upon  solemn  argument  and  mature 
*  476  deliberation,  the  presumption  is  in  *  favor  of  its  correct- 
ness ;  and  the  community  have  a  right  to  regard  it  as  a 
just  declaration  or  exposition  of  the  law,  and  to  regulate  their 
actions  and  contracts  by  it.  It  would  therefore  be  extremely  in- 
convenient to  the  public,  if  precedents  were  not  duly  regarded 
and  implicitly  followed.  It  is  by  the  notoriety  and  stability  (^ 
such  rules  that  professional  men  can  give  safe  advice  to  tiiiose 
who  consult  them ;  and  people  in  general  can  venture  with  con- 
fidence to  buy  and  trust,  and  to  deal  with  each  other.  If  judicial 
decisions  were  to  be  lightly  disregarded,  we  should  disturb  and 
unsettle  the  great  landmarks  of  property.  When  a  rule  has  been 
once  deliberately  adopted  and  declared,  it  ought  not  to  be  dis- 
turbed, unless  by  a  court  of  appeal  or  review,  and  never  by  the 
same  court,  except  for  very  cogent  reasons,  and  upon  a  clear 
manifestation  of  error;  and  if  the  practice  were  otherwise,  it 
would  be  leaving  us  in  a  state  of  perplexing  uncertainty  as  to  the 
law.  (a)  The  language  of  Sir  William  Jones  (b)  is  exceedingly 
forcible  on  this  point.  ^^  No  man,"  says  he,  ^^  who  is  not  a  law- 
yer, would  ever  know  how  to  act ;  and  no  man  who  is  a  lawyer 
would,  in  many  instances,  know  what  to  advise,  unless  courtd 
were  bound  by  authority  as  firmly  as  the  Pagan  deities  were  sup- 
posed to  be  bound  by  the  decrees  of  fate." 

Throughout  the  whole  period  of  the  Year  Books,  from  the 
reign  of  Edward  III.  to  that  of  Henry  YII.,  the  judges  were  in- 
cessantly urging  the  sacredness  of  precedents,  and  that  a  coun- 
sellor was  not  to  be  heard  who  spoke  against  them,  and  that  they 
ought  to  judge  as  the  ancient  sages  taught.  If  we  judge  against 
former  precedents,  said  Ch.  J.  Prisot,  (c)  it  will  be  a  bad  exam- 
ple to  the  barristers  and  students  at  law,  and  they  will  not  give 

any  credit  to  the  books,  or  have  any  faith  in  them.    So  the  Court 

• 

(a)  16  Johns.  408 ;  SO  Id.  722 ;  Lord  ChanooUor  Parker,  1  P.  Wm.  458 ;  Ashurt  J^ 
7  Term  Bep.  419 ;  Lord  Tenterden,  3  B.  &  Adol.  17;  Beat  Ch.  J.,  a  Bing.  688; 
Cowen  J.,  83  Wendell,  341. 

(6)  Jones's  Essay  on  Bailment 

(c)  33  Hen.  VI.  41. 
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of  King's  Beneh  observed  in  tiie  time  of  James  I.,  (d)  that 
the.  point  vluoh  had  been  often  adjudged  *  ought  to  rest   *  477 
in  peace.    The  inviolability  of  precedents  was  thus  incul- 
cated at  a  period  which  we  have  been  accustomed  to  regard  as 
the  infancy  of  our  law,  witii  as  much  zeal  and  decision  as  at  any 
subsequent  period. 

Sut  I  wish  not  to  be  understood  to  press  too  strongly  the  doc- 
trine of  Btare  decisis^  when  I  recollect  that  there  are  more  than 
one  thousand  cases  to  be  pointed  out  in  the  English  and  Ameri- 
can books  of  reports,  which  have  been  overruled,  doubted,  or  lim- 
ited in  their  application.  It  is  probable  that  the  records  of  many 
of  the  courts  in  this  country  are  replete  with  hasty  and  crude  de- 
cisions ;  and  such  cases  ought  to  be  examined  without  fear,  and 
revised  without  reluctance,  rather  than  to  have  the  character  of 
our  law  impaired,  and  the  beauty  and  harmony  of  the  system  de- 
stroyed by  the  perpetuity  of  error.  Even  a  series  of  decisions  are 
not  always  conclusive  evidence  of  what  is  law ;  and  the  revision 
of  a  decision  very  often  resolves  itself  into  a  mere  question  of  ex- 
pediency, depending  upon  the  consideration  of  the  importance  of 
certainty  in  the  rule,  and  the  extent  of  property  to  be  affected  by 
a  change  of  it.  Lord  Mansfield  frequently  observed,  that  the  cer- 
tainty of  a  rule  was  often  of  much  more  importance  in  mercantile 
cases  than  the  reason  of  it,  and  that  a  settled  rule  ought  to  be  ob- 
served for  the  sake  of  property ;  and  yet,  perhaps,  no  English 
judge  ever  made  greater  innovations  and  improvements  in  the 
law,  or  felt  himself  less  embarrassed  with  the  disposition  of  the 
elder  cases  when  they  came  in  his  way,  to  impede  the  operation  of 
his  enlightened  and  cultivated  judgment.  The  law  of  England, 
he  observed,  would  be  an  absurd  science,  were  it  founded  upon 
precedents  only.  Precedents  were  to  illustrate  principles  and  to 
give  them  a  fixed  certainty.  His  successor,  Lord  Kenyon,  acted 
like  a  Roman  dictator,  appointed  to  recall  and  reinvigorate  tlie 
ancient  discipline.  He  controlled  or  overruled  several  very  im- 
portant decisions  of  Lord  Mansfield,  as  dangerous  innovations, 
and  on  the  groimd  that  they  had  departed  from  the  precedents 
of  former  times,  and  disturbed  the  landmarks  of  property,  and 
had  unauthorizedly  superadded  equity  powers  to  a  court  of  law. 
**  It  is  my  wish  and  my  comfort,"  said  that  venerable  judge,  "  to 


{d)  Cro.  Jac.  627. 
44* 
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Stand  8up^  anUquM  via$.    I  cannot  kgiskto,  but  by  my 

*  478    *  industry  I  ean  diseover  what  our  predecessors  have  done^ 

and  I  will  tread  in  their  footsteps,"  ^  The  English  coorts 
seem  now  to  consider  it  to  be  their  duty  to  adhere  to  the  author!^ 
of  adjudged  cases,  when  they  have  been  so  clearly,  and  so  ofteui 
or  so  long  established,  as  to  create  a  practical  rule  of  property^ 
notwithstanding  they  may  feel  the  hardship,  or  not  perceive  ibe 
reasonabl^iess  of  the  rule.  There  is  great  weight  in  the  maxisEi 
of  Lord  Bacon,  (a)  that  optima  e$t  lex,  qiue  minhnum  reUnquU  ar- 
bitrio  judieis  ;  optimm  judeXy  qui  minimwn  sibi.  The  great  diffi' 
culty  as  to  cases  consists  in  making  an  accurate  application  of 
the  general  principle  contained  in  them  to  new  cases,  presenting 
a  change  of  circumstances.  If  the  analogy  be  imperfect,  the  ap* 
plication  may  be  erroneous.  The  expressions  of  every  judge  must 
also  be  taken  with  reference  to  the  case  on  which  he  decided ;  and 
we  must  look  to  the  principle  of  the  decision,  and  not  to  the  man* 
ner  in  which  the  case  is  argued  upon  the  bench,  otherwise  the  law 
will  be  thrown  into  extreme  concision.  (()  The  exercise  of  sound 
judgment  is  as  necessary  in  the  use,  as  diligence  and  learning  are 
requisite  in  the  pursuit,  of  adjudged  cases,  (c) 

Considering  the  influence  of  manners  upon  law,  and  the  force  of 
opinion,  which  is  silently  and  almost  insensibly  controlling  the 

course  of  business  and  the  practice  of  the  courts,  it  is  inn 

•  479    possible  that  the  fabric  of  our  jurisprudence  should  ♦  not 

exhibit  deep  traces  of  the  progress  of  society,  as  well  as  of 
the  footsteps  of  time.  The  ancient  reporters  are  going  very  fast, 
not  only  out  of  use,  but  out  of  date,  and  almost  out  of  recolleo* 

(d)  Bacon's  Works,  rol.  ii.  p.  44S,  Aphor.  46« 

{b)  Beat  C.  J.,  a  Bing.  S29.    ManhftU  C.  J.,  6  WfaoatOD,  999. 

(c)  M.  Dupin,  in  his  Jarispmdence  des  Arrets,  has  g^yen  ns  manj  excellent  rales 
and  observations  on  the  value  and  on  the  abuse  of  the  authority  of  reports  of  judicial 
decisions.  He  admits  the  fofce  of  them  when  correctty  stated,  and  applied  with  dis- 
oemment  and  sobriety ;  and  that  they  hove  the  force  of  law  when  there  has  been  • 
series  of  uniform  decisions  on  thcf  same  point,  because  they  then  become  conclusive 
evidence  of  the  law.  The  immense  collection  by  M.  Merlin,  in  his  Repertoire,  and 
especially  in  his  Questions  de  Droit,  he  would  say,  had  the  stamp  of  Papinian,  if  it 
were  permitted  to  compare  any  lawyer  to  Papinian. 

1  In  regard  to  the  sacredness  of  precedents,  a  distinction  may  well  exist  between 
those  which  uphold  and  those  which  tend  to  subvert  contracts  and  titles.  More  of  the 
latter  class,  it  has  been  said,  can  be  re-examined  without  public  mischief,  and  if  found 
to  be  erroneous,  overruled.     Vide  Church  v,  Browni  21  N.  T.  334,  335. 
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tion.  Tlie  modern  reports,  and  the  latest  of  the  modern,  are  the^ 
most  tiseful,  because  they  oontam  the  last,  and,  it  is  to  be  pre^ 
sumed,  the  most  correct  exposition  of  the  law,  and  the  most  judi- 
cious api^cation  of  the  Ibbstract  and  eternal  principles  <^  right  to 
the  refinements  of  proper^.  They  are  likewise  accompanied  by 
illustrations  best  adapted  to  the  inquisitiye  and  cultivated  reason, 
of  the  present  age.  But  the  cdd  I'^rters  cannot  be  entirely  neg« 
lected,  and  I  shall  devote  the  remainder  of  this  lecture  to  a  short 
historical  review  of  the  prinoipal  reporters  prior  to  the  present 
times.  No  one  ought  to  read  a  book,  said  M.  Lami,  (a)  (and  the 
remark  has  peculiar  application  to  law  books,)  unless  he  knows 
something  of  the  author,  and  when  he  wrote,  and  the  character  of 
the  work,  and  the  character  of  the  edition. 

The  division  line  between  the  ancient  and  the  modem  English 
reports  may,  for  the  sake  of  convenient  arrangement,  be  placed  at 
the  revolution  in  the  year  1688.  The  distinction  between  the  old 
and  now  law  seems  then  to  be  distinctly  marked.  The  cumber- 
some and  oppressive  appendages  of  the  feudal  tenures  were  abol'* 
ished  in  the  reign  of  Charles  11.,  and  the  spirit  of  modem  improve- 
ment and  of  commercial  policy  began  then  to  be  more  sensibly 
felt  and  more  actively  difiiised.  The  appointment  of  that  great 
and  honest  lawyer^  Lord  Holt,  to  the  station  of  chief  justice  of 
the  King's  Bench  gave  a  new  tone  and  impulse  to  the  vigor  of 
the  common  law.  The  despotism  of  the  Stuarts  was  abolished 
forever,  and  the  civil  and  political  liberties  of  the  English  nation 
were  more  explicitly  acknowledged  and  d^ned,  at  the  a^y* 
cession  of  the  house  of  Orange.  The  old  reporters  *  will  *  480 
include  all  the  reports  from  the  Year  Books  down  to  that 
period ;  and  we  will,  in  the  first  place,  bestotr  upon  those  of  them 
which  are  the  most  distinguished  a  cursory  glance  and  rapid  ren 
•view.^ 

The  oldest  reports  extant  on  the  English  law  are  the 
Year  Books,  which  consist  of  eleven  parts  or  volumes, 
written  in  law  French,  and  extend  ft6m  the  beguming  of  the 

■        I  I  III  ■  ■■..■■■■■.—■■III  I  I.  ....-i  II  till! 

(a)  Entretieiii,  sur  les  Sci^noes,  et  siir  Ut  mani^  d'^tadier. 

1  The  Becord  ComtoiMion,  established  aboat  the  year  1800,  has  brought  to  light  a 
mass  of  jadicial  preoedents  and  records  cofttemporaneoiu  with,  and,  in  gome  iABtandes, 
anterior  to,  the  Year  Books.  Generallj  thej  are  of  no  groat  ralae,  except  to  the 
antiqoaiy. 


524  SOUBCES  OF  ICUKIdPAL  LAW.  [PART  m. 

reign  of  Edward  U.  to  tbe  latter  end  of  the  reign  of  Henry  YIU., 
a  period  of  about  two  hundred  years.  There  are  a  few  broken 
casesy  which  may  be  gleaned  from  the  old  abridgments,  and  par- 
ticularly from  Fitzherberty  which  go  back  to  the  reign  of  Henry 
ni.  The  Year  Books  were  first  printed  in  the  reign  of  James  I., 
land  were  again  printed  by  subscription  in  1679 ;  but  they  have 
never  been  translated,  and  they  are  not  worth  the  labor  and  ex* 
pense  either  of  a  new  edition  or  a  translation.  The  substance  of 
the  Year  Books  was  afterwards  included  in  the  great  abridgments 
of  Statham,  Fitzherbert,  and  Brooke,  and  those  compilations  su- 
perseded, in  a  considerable  degree,  the  use  of  them.  The  Year 
Books  were  very  much  occupied  with  discussions  touching  the 
forms  of  writs,  and  the  pleadings  and  practice  in  real  actions, 
which  have  gone  entirely  out  of  use.  In  a  late  case  in  the  C.  B., 
the  judges  spoke  with  some  sharpness  of  reproof  against  going 
back  to  the  Year  Books  in  search  of  a  {precedent  in  the  case  of 
levying  a  fine,  (a)  The  great  authenticity  and  accuracy  of  the 
Year  Books  arose  firom  the  manner  in  which  they  were  composed. 
There  were  four  reporters  appointed  to  that  duty,  and  they  had  a 
yearly  stipend  from  the  crown,  and  they  used  to  confer  together, 
and  the  reports  being  settled  by  so  many  persons  df  approved  dili- 
gence and  learning,  deservedly  carried  great  credit  with  them.  (6) 
But  so  great  have  been  the  changes  since  the  feudal  ages,  in  tbe 

character  of  property,  the  business  of  civil  life,  and  the 
*  481    practice  of  the  courts,  that  the  *  mass  of  curious  learning 

and  technical  questions  contained  in  the  Year  Books  have 
sunk  into  oblivion ;  and  it  will  be  no  cause  of  regret  if  that  lean^ 
ing  be  destined  never  to  be  reclaimed.  The  Year  Books  have  now 
become  nearly  obsolete,  and  they  are  valuable  only  to  the  anti- 
quary and  historian,  as  a  faithful  portrait  of  ancient  customs  and 
manners,  (a) 

The  Year  Books  ended  in  the  reign  of  Henry  VEI., 

because  persons  were  no  longer  appointed  to  the  task  of 

reporting,  with  the  allowance  of  a  fixed  salary.    Private  lawyers 

then  undertook  the  business  of  reporting  for  their  own  use,  or  for 

(a)  2  Taunt  201. 

(()  Preface  to  Plowden's  Reports. 

(a)  In  1  Bam.  &  Cress.  410,  the  Coort  of  King's  Bench  decided  a  case  chiefly  npon 
the  anthbritf  of  a  citation  fiom  the  Year  Book  of  42  Edw.  UL,  but  such  a  reft^renoo  is 
rare. 


^* 
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the  purpose  of  publication.  Many  English  lawyers  have  regretted 
that  the  practice  of  appointing  public  reporters,  with  a  stipulated 
compensation,  as  Is  now  the  American  practice,  was  not  continued, 
as  it  would  have  relieved  the  profession  from  many  hasty  and  in- 
accurate reports,  which  have  greatly  increased  the  uncertainty  of 
the  law.  The  Reports  of  Dyer  relate  to  the  reigns  of  Henry  YIII., 
Edward  YI.,  Mary,  and  Elizabeth.  They  have  always  been  held 
in  high  estimation,  for  Dyer  presided  as  chief  justice  in  the  G.  B. 
for  upwards  of  twenty  years,,  and  was  distinguished  for  learning, 
ability,  and  firmness.  His  reports  were  afterwards  enriched  by 
marginal  notes  of  Chief  Justice  Treby,  and  which  are  said,  by  Mr. 
Justice  Buller,  (()  to  be  good  law.  The  work  was  compiled  in 
law  French,  and  published  in  an  English  translation,  in  1798,  with 
the  notes. 

Flowden's  Commentaries  embraced  the  same  period  as 
the  reports  of  Dyer.    They  bear  as  high  a  reputation  for 
accuracy  as  any  ancient  book  of  reports,  though  Lord  Coke  said 
he  had  discovered  four  cases  in  Flowden  which  were  errone- 
ous, (c)     Plowden  gives  the  pleadings  in  those  cases  in 
*  which  judgment  was  Altered ;  and  the  arguments  of  coun-   *  482 
sel,  and  the  decisions  on  the  bench,  very  much  at  large. 
They  were  first  published  in  1578,  and  taken  originally,  as  he  says, 
for  his  private  use.    But  he  took  great  pains  in  rendering  his  work 
accurate,  and  he  reported  nothing  but  what  had  been  debated  and 
decided  upon  demurrer  or  special  verdict ;  and  his  reports  were 
likewise  submitted  to  the  inspection  of  the  sergeants  and  judges. 
The  work  is,  ther^ore,  distinguished  for  its  autlienticity  and  accu- 
racy ;  and  though  not  of  so  dramatic  a  character  as  much  of  the 
Year  Books,  it  is  exceedingly  interesting  and  instructive,  by  the 
evidence  it  affords  of  the  extensive  learning,  sotmd  doctrine,  and 
logical  skill  of  the  ancient  English  bar. 

Lord  Coke's  Reports,  in  thirteen  parts  or  volumes,  are  ook^Be- 
confined  to  the  reigns  of  Elizabeth  and  James,  and  de-  p<"^ 
servedly  stand  at  the  head  of  the  ancient  reports,  as  an  immense 
repository  of  common-law  learning.  The  first  eleven  books  of  his 
reports  contain  about  five  hundred  cases,  and  were  published  in 
his  lifetime,  and  he  took  care  to  report  and  publish  only  what 
he  calls  leading  cases,  and  conducive  to  the  public  quiet.    Lord 

(6)  S  Term  Bq>.  84.  (o)  Bacon's  Works,  toL  ti.  p.  122. 
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Bacon  said,  that  had  it  aot  been  for  Sir  Edward  Coke's  Seporte, 
the  law  in  that  age  vonld  have  bew  almost  like  a  diip  witliottt 
ballast ;  and  that  thou^  ^^  thej  had  extrajudicial  resolutions,  they 
did  oontain  infinite  good  decisions."  Much  of  the  various  and 
desultory  learning  in  these  reports  is  lair  to  this  day ;  and  the 
most  yaluable  of  the  oases  reported  have  been  selected,  and  rec- 
ommended to  the  attention  of  tiie  American  student,  by  Professor 
HofiEhian,  of  the  Uniyersity  of  Maryland,  in  his  ^^  Course  of  Legal 
Study."  When  these  r^orts  were  published,  between  1600  and 
1615,  there  were  no  other  prior  reports  but  the  Year  Books,  Dyer, 
and  Plowden.  Lord  Coke  said,  that  he  endeavored,  in  his  re- 
ports, to  avoid  obscurity,  ambiguity,  and  prolixity.  It  is  singu- 
lar that  he  should  have  so  egregiously  failed  in  his  purpose.    The 

want  of  methodical  arrangement  and  lucid  order  is  so 
*483    manifest  in  his  reports,  *and  he  abounds  so  greatly  in 

extrajudicial  dicta  and  cdlateral  discussions,  that  he  is 
distinguished  above  most  other  reporters  for  the  very  defects  he 
intended  to  avoid.  It  is  often  very  difficult  to  separate  the  ar- 
guments of  counsel  from  the  reasons  and  decisions  of  the  court, 
and  to  ascertain  i»*eci8dy  the  point  adjudged.  This,  probably, 
gave  occasion  to  Ireland  and  Mauley's  Abridgment  of  Lord 
Coke's  Reports,  in  which  they  imdertake  to  detach  from  the  work 
all  the  collateral  discussion  and  learning,  and  to  give  only  the 
^'  very  substance  and  marrow "  of  the  reports.  A  work  of  this 
kind  may  be  convenient  in  the  hurry  of  research,  but  I  believe 
no  accurate  lawyer  would  ever  be  contented  to  repose  himself 
upon  such  a  barren  account  of  a  decision,  wi&out  looking  into 
the  reason  and  authorities  on  which  it  was  founded,  (a)  With 
all  their  defects.  Lord  Coke's  Reports  are  a  standard  work  of 
that  age,  and  they  alone  are  sufficient  to  have  discharged  him 
from  that  great  obligation  of  duty  with  which  he  said  he  was 
bound  to  his  profession.  When  Coke's  Reports  were  first  pub- 
lished, they  gave  much  oflfence  to  King  James,  as  containing 
many  doctrines  which  were  deemed  too  free  and  injurious  to  the 
prerogative  of  the  crown ;  and  ihe  king  commanded  Lord  Coke 
to  strike  out  the  offensive  parts,  and  he  also  referred  the  work  to 

(a)  We  haTe  Lord  Coke's  aoUiority  on  the  veiy  point  "  The  advised  and  orderly 
reading  over  of  the  books  at  large,  I  absolntclj  determine  to  be  the  right  way  to  en- 
during and  perfect  knowledge ;  and  to  use  abridgments  as  tables,  and  to  tmst  only 
to  the  books  at  large/'    Dedication  of  Coke's  Reports  to  the  Reader,  p.  11. 
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his  judges  'to  bo  oorreoted.  (i)  But  Lord  Ooke  was  too  indepen- 
dent in  spirit,  and  he  had  too  hi^  a  regard  to  troth  and  law,  to 
gratify  the  king  oa  this  sulgeot ;  and  he  was,  for  this  and  other 
eauses,  removed  fiooa  ibe  office  of  chi^  justice  of  the  K.  B. 

Hobart's  Beports  of  cases  in  the  time  of  James  I.  were 
printed  in  1646,  and,  in  a  subsequent  age,  they  were 
revised  *  and  corrected  bj  Lord  OhaaceUor  Noitingham«  *  484 
Like  the  reports  of  Lord  Goke,  thej  are  defectiTe  in  method 
and  precision,  and  are  replete  with  copious  legal  discussions.'  Ho- 
bart  was  chief  justice  of  the  0.  B.,  and  a  great  lawyer.  Judge 
Jenkins,  the  contemporary  of  Ooke  and  Hobart,  has  given  us,  in 
the  preface  to  his  Beports,  an  exalted  eulogy  on  those  distin- 
guished men,  and  the  biographical  sketch  of  their  characters  is 
peculiarly  animated  and  lively.  Jenkins  compiled  his  reports  or 
centuries,  (as  he  quaintly  terms  them,)  during  the  tumtilt  of  the 
civil  wars  under  CSiarles  I.  and  the  commonwealth,  and  they  re- 
semble more  a  digest  of  decisions  after  the  manner  of  Fitzherbert 
and  Brooke  than  regular  reports  of  adjudged  cases.  From  his 
intemperate  language  and  hard  fate,  it  is  evident  he  was  a  zeal- 
ous royalist,  and  had  provoked  the  resentment  of  his  enemies. 
He  composed  his  wori:,  as  he  says,  whm  he  was  ^  broken  with 
pld  age  and  confinement  in  prison,  where  his  fellow-subjects, 
grown  wild  witii  rage,  had  detained  him  for  fifteen  years,  and 
that  he  was  surrounded  with  an  odious  multitude  of  barbarians." 
He  renders  a  just  tribute  of  veneration  to  the  memory  of  Lord 
Coke  and  Lord  Hobart,  as  two  men  who  had  furnished  surpass- 
ing light  to  the  professors  of  the  law.  They  were  judges  of  ^^eat 
authority  and  dignity,  who  to  the  most  accurate  eloquence  joined 
a  superlative  knowledge  of  the  laws,  and  consummate  integrity, 
and  whose  names,  he  said,  would  flourish  as  long  as  the  laws  and 
the  kingdom  should  endure.  Lord  Hobart,  as  he  continues  to 
observe,  was  adorned  with  the  brightest  endowments,  and  a  pier- 
cing understanding,  and  he  had  always  equity  before  his  eyes. 
Lord  Coke  was  a  judge  whom  power  could  not  break  nor  favor 
bend.  He  receljired  the  smiles  and  frowns  of  the  court  by  turns, 
and  possessed  an  immense  fortune,  which  he  had  honestly  ac- 
quired. The  only  thing  objected  to  him  as  a  fault  was,  that  he 
was  thought  to  go  too  great  lengths  with  the  republican  party ; 
but  he  admits  that  he  died  iu  the  highest  estimation. 

(6)  Lord  Baoon'8  Works,  vol.  yi.  pp.  121, 12S,  132, 173. 
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*  485       *  Groke's  Reports  of  decisions  in  the  courtb  of  law  in 

the  reigns  of  Elizabeth,  James,  and  Charles  are  a  work 

of  credit  and  celebrity  among  the  old  reporters*    Thej  com- 

_  menced  about  the  time  that  Dyer  ended,  and  were  firsi 

published  imder  the  protectorate  of  Cromwell.  From 
the  character  of  the  judge,  his  gravity,  learning,  diligence,  and 
advantages,  and  from  the  precision  and  brevity  of  his  cases,  these 
reports  have  sustained  their  character  in  every  succeeding  i^, 
and  are,  to  this  day,  familiarly  referred  to  as  an  authentic  depos- 
itory of  the  rules  of  the  common  law. 
The  Beports  of  Yelverton  are  a  small  collection  of  select  cases, 

in  the  latter  part  of  the  reign  of  Elizabeth,  and  the  first 

ten  years  of  the  reign  of  James.  He  was  a  judge  of  the 
C.  B.,  and  one  of  the  most  eminent  lawyers  of  that  age,  which 
was  truly  the  Augustan  age  of  the  old  common-law  learning. 
These  reports  have  been  lately  recommended  to  the  notice  of  the 
American  lawyer  by  a  new  edition,  published  in  this  country,  and 
enriched  with  copious,  valuable,  and  accurate  notes  by  Mr.  Met- 
cal£i 
In  the  reign  of  Charles  11.,  the  most  distinguished  of  the  Be- 
„    ^       ports  are  those  of  Chief  Justice  Saunders.    They  are 

confined  to  decisions  in  the  K.  B.  for  the  space  of  six 
years,  between  the  18th  and  24th  years  of  the  reign  of  Charles 
n.,  and  contain  the  pleadings  and  entries  in  cases  decided,  as 
weU  as  the  arguments  of  counsel,  and  the  judgments  of  the 
court.  They  are  recommended  for  the  accuracy  of  the  entries, 
and  the  concise,  dear,  and  pointed. method  of  decision ;  and  are 
particularly  valuable  to  the  practising  lawyer,  as  a  book  of  prece- 
dents as  well  as  of  decisions.  They  have  always  been  esteemed 
the  most  accurate  and  valuable  reports  of  that  age,  and  this  is  the 
character  which  has  been  repeatedly  given  of  them  by  the  judges 
in  modern  times,  (a)  A  new  edition  of  these  reports  was  pub* 
Hshed  in  1799,  by  Sergeant  Williams,  with  very  copious 
*486  notes,  which,  in  many  *  instances,  are  distinct  and  elab- 
orate essays  on  the  subjects  of  which  they  treat.  Lord 
Eldon  has  said,  in  reference  to  this  edition,  that  to  any  one  in  a 

.(a)  Bvrr.  17S0 ;  2  Bob.  &  PoU.  23. 

^  The  three  volmnos  of  Croke  are  cited  hj  the  names  of  the  leigiis  to  which  tfaef 
relate :  as  Cro.  Car.,  Cro.  Eliz.,  and  Cro.  Jac 
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judicial  situatioa,  it  would  be  sufficiently  flattering  to  have  it 
Baid  of  him,  that  he  was  as  good  a  common  lawyer  as  Sergeant 
Williams,  and  that  no  man  ever  lived  to  whom  the  character  of 
a  great  common  lawyer  more  properly  applied.  I  have  no  doubt 
of  the  merit  of  the  edition,  and  of  the  great  learning  of  the  editor. 
The  authorities,  new  and  old,  applicable  to  the  subject,  are  indus- 
triously collected  and  methodically  arranged.  But  with  all  the 
praise  justly  due  to  the  edition,  it  is  liable  to  the  great  objection 
of  making  one  of  the  old  reporters  the  vehicle  of  voluminous 
dissertations.  They  introduce  perplexity  and  confusion  by  their 
uumber  and  length.  If  such  treatises  were  published  by  them- 
selves, the  student  would  know  better  where  to  find  them ;  but 
when  appended  to  a  plain  reporter,  they  seem  to  be  out  of  place. 
Notes  would  appear  to  be  more  appropriate,  if  they  were  confined 
simply  and  diyly  to  the  illustration  of  the  case  in  the  text,  and 
to  diow,  by  a  reference  to  other  decisions,  how  far  it  might  still 
be  regarded  as  an  authority,  and  when  and  where  it  had  been 
confirmed,  or  questioned,  or  extended,  or  restricted,  or  overruled. 
The  convenience  and  economy  of  the  profession  would  certainly 
be  well  consulted  by  this  course.  This  edition  of  Saunders  so 
far  surpasses  in  extent  and  variety  of  learning  the  original  work, 
as  to  become  a  new  work  of  itself,  which  might  properly  be  de- 
nominated Williams's  Notes ;  and  the  venerable  simplicity  of  the 
reporter  is  obscured  and  lost,  in  the  commentaries  of  the  anno- 
tator.  (a)  ^ 

The  Beports  of  Chief  Justice  Yaughan  contain  some  very  inter- 
esting cases.  He  was  a  grave  and  excellent  judge,  and  bis 
reports  consist  chiefly  of  his  own  arguments  and  opinions, 
ddivered  while  he  was  chief  justice,  and  they  are  distinguished 
for  great  variety  of  learning.    The  Beports  of  Sir  Thomas  Jones, 

(a)  The  distingiiished  Reports  of  Saunders,  edited  bj  Sergeant  Williams,  appeared 
in  a  5th  edition,  by  Mr.  Justice  Paterson,  of  the  Q.  B.,  and  afterwards,  in  1847,  in  a 
6th  edition,  by  Edward  Yaughan  Williams,  in  3  toIs.  octaro. 

1  The  "Modem  Beports "  are  so  frequently  cited  as  to  desenre  a  notice.  Citations 
are  usually  made  from  a  publication  which  appeared  about  1793,  in  twelve  volumes. 
Originally  the  work  consisted  of  four  volumes,  the  last  of  whic^  appeared  in  1703. 
Between  this  time  and  1738  the  remaining  Tohones  were  published  at  different  periods. 
The  second  and  third  are  the  volnmes  of  most  authority,  the  others  having  been  con- 
demned by  different  judges.  The  authorship  of  vol.  i.  is  attributed  to  Joseph  Wash- 
ington, a  collateral  ancestor  of  George  Washington.  Sparks's  Lifb  of  Wash.,  App. 
600,501. 

VOL.  I.  45 
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who  was  also  chief  justice  in  the  reign  of  Charles  n. ;  of 

*  487    Sir  Creswell  Levinz,  who  was  a  judge  of  the  *  C,  B. ;  of  Sir 

Gefrey  Palmer,  who  was  attorney-general  under  Charles  11. ; 
of  Lord  Chief  Justice  PoUezfen,  whose  reports  consist  of  cases 
argued  by  him  while  he  was  at  the  bar ;  and  of  Sir  William  Jones, 
who  was  for  twenty-two  years  a  judge,  are  all  of  them  works  of 
authority,  though  a  considerable  part  of  the  discussions  and  decis- 
ions which  they  record  ceases  at  this  day  to  excite  much  atten- 
tion, or  to  be  very  applicable  to*the  new  and  varied  course  of 
Yaiaeorthe^^^^^^  afisdrs.  And,  indeed,  it  may  be  here  observed, 
old  reports,  that  a  Very  large  proportion  of  the  matter  contained  in 
the  old  reporters,  prior  to  the  English  revolution,  has  become 
superseded,  and  is  now  cast  into  the  shade  by  the  improvement  of 
modern  times ;  by  the  disuse  of  real  actions,  and  of  the  subtleties 
of  special  pleadings ;  by  the  cultivation  of  maritime  jurisprudence ; 
by  the  growing  value  and  variety  of  personal  contracts ;  by  the 
spirit  of  commerce,  and  the  enlargement  of  equity  jurisdiction ;  by 
the  introduction  of  more  liberal  and  enlightened  views  of  justice 
and  public  policy ;  and,  in  short,  by  the  study  and  influence  of 
the  civil  law. 

In  perusing  the  old  reports,  we  cannot  but  be  struck  with  the 
long,  laborious,  and  subtle  arguments,  and  the  great  delay  which 
accompanied  the  investigation  of  points  of  law.  Thus,  for  in- 
stance, the  case  of  Stowell  v.  ZotuAe,  in  Plowden,  was  argued  twice 
in  the  C.  B. ;  and  then  twice  in  the  Exchequer  chamber,  before 
all  the  judges  in  England.  OalmCs  case^  in  Coke,  was  argued  first 
at  the  ba.r  of  the  E.  B.  by  counsel,  then  in  the  Exchequer  cham- 
ber, first  by  counsel,  and  then  by  all  the  judges.  It  was  after- 
wards argued  by  counsel  at  twp  different  times,  and  then  by  all 
the  judges  at  the  next  term,  upon  four  different  days ;  and  at 
another  term  thereafter  by  all  the  judges  on  four  difierent  days. 
So  again  in  Manby  and  Michards  v.  Scoitj  in  Levinz,  the  case  was 
argued  at  the  bar  three  several  times,  by  distinct  counsel  each 
time,  and  afterwards  by  fvll  the  judges  at  the  bench.  It  was  quite 
common  in  former  times  to  have  a  case  spoken  to  at  two,  and 
three,  and  four  several  times,  and  each  time  at  a  different 

*  488    term,  before  judgment  was  rendered.    In  *  Lord  Chief  Jus- 

tice Willes's  Reports,  in  the  reign  of  George  11.,  we  find  a 
case  which  was  argued  five  times,  and  at  five  distinct  terms,  and 
the  judgment  was  not  rendered  until  the  space  of  five  years  had 


'• 
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elapsed  frcftn  the  first  argument.  It  was  not  until  the  time  of 
Loi*d  Mansfield,  that  such  repeated  arguments  were  disused,  and 
great  despatch  and  unexampled  facility  and  vigor  given  to  the 
administration  of  justice.  There  were  some  advantages  attending 
repeated  discussions,  which  served  as  a  compensation  for  the  delay 
and  expense  attending  them.  Tliey  tended  to  dissipate  shadows 
and  doubts,  and  to  unite  the  opinions  on  the  bench,  and  prevent 
that  constant  division  among  the  judges  which  has  much  weakened 
the  authority  of  some  of  our  American  courts. 

From  tlie  era  of  the  English  revolution,  the  reports  increase  in 
value  and  importance ;  and  they  deal  more  in  points  of  nodern  r«- 
law  applicable  to  the  great  change  in  property,  and  the  p<>^ 
commerce  and  business,  of  the  present  times.  I  shall  not  undei^ 
take  to  speak  critically  of  the  particular  merits  of  the  modern 
reports,  for  this  would  lead  me  into  too  extensive  details.  Those  of 
Lord  Raymond  and  Sergeant  Salkeld  embrace  the  reigns  of  Wil- 
liam and  Mary,  and  Queen  Anne ;  and  during  that  period  Lord 
Chief  Justice  Holt  gave  lustre  to  the  jurisprudence  of  his  country. 
The  Reports  of  Sir  John  Strange,  of  Lord  Chief  Baron  Comyns, 
of  Lord  Chief  Justice  Willes,  and  a  part  of  the  Reports  of  Ser- 
geant Wilson,  occupy  the  reigns  of  Geoige  I.  and  II. ;  and  they 
are  all  respectable,  and  the  Reports  of  Willes  and  Wilson,  in  par- 
ticular, very  accurate  repositories  of  the  judidal  decisions  of  those 
reigns.  The  Reports  of  Lord  Raymond  and  of  Sergeant  Wilson 
are  also  peculiarly  valuable  to  the  pleader,  for  the  many  useful 
entries  and  forms  of  pleadings  which  accompany  the  cases.  From 
that  period  the  English  Reports  are  to  be  read  and  studied  with 
profound  attention.  The  Reports  of  Burrow,  Cowper,  and  Doug- 
lass contain  the  substance  of  Lprd  Mansfield's  judicial  decisions, 
and  they  are  among  the  most  interesting  reports  in  the 
English  *  law.  All  the  courts  of  law  at  Westminster  have  *  489 
been  filled  with  very  eminent  men,  since  the  time  of  the 
accession  of  Qeorge  in. ;  and  we  need  only  refer  to  the  Term  Re- 
ports, and  to  East  and  his  successors,  as  reporters  to  the  King's 
Bench,  and  to  Wilson,  Henry  Blackstone,  Bosanquet  &  Puller, 
Taunton,  and  their  successors  in  C.  B.,  for  views  and  sketches  of 
the  English  law  in  its  most  correct  and  cultivated  state. 

A  still  deeper  interest  must  be  felt  by  the  American  lawyer  in 
the  perusal  of  the  judicial  decisions  of  his  own  country.  Our 
American  reports  contain  an  exposition  of  the  common  law,  a? 
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received  aiid  modified  in  reference  to  the  genius  of  onr  institu- 
tions. By  that  law  we  are  goyerned  and  protected,  and  it  cannot 
but  awaken  a  correspondent  attachment.  But  I  need  not  under- 
take the  inyidiouB  task  of  selection  and  discrimination  among  the 
numerous  volumes  of  the  reports  of  American  decisions.  Their 
relative  character  must  be  familiar  to  the  profession,  and  it  will  be 
sufficient  to  advise  the  student  to  examine  thoroughly,  and  obtain 
the  mastery  of  the  principles  of  law  as  expounded  and  declared 
by  our  more  important  tribunals,  whether  they  be  of  federal  or  of 
state  jurisdiction. 

We  have  hitherto  confined  our  attention  to  the  reports  of  cases 
in  the  courts  of  common  law.  But  the  system  of  equity  is  equally 
to  be  found  embodied  in  the  reports  of  the  adjudged  cases ;  and 
the  rules  and  usages  of  the  Court  of  Chancery  are  as  fixed  as  those 
which  govern  other  tribunals.  They  have  been  regarded  as  a  kind 
of  secondary  common  law,  framed  or  promidgated  by  the  Court 
ohanoeryde-of  Ohanccry  withiu  the  two  last  centuries.  That  court 
«*■*««»•  is  as  much  boimd  as  a  court  of  law,  by  a  series  of  decis- 
ions, applicable  to  the  case,  and  establishing  a  rule.  It  has  no 
discretioncuy  power  over  principles  and  established  precedents; 
and  chancery  has  grown  to  be  a  jurisdiction  of  so  much  strict 
technical  rule,  that  it  is  said  by  a  distinguished  writer  on  equity 
doctrines,  that  there  are  now  many  settied  rules  of  equity  which 
require  to  be  moderated  by  the  rules  of  good  conscience,  as  much 
as  the  most  rigorous  rules  of  law  did,  before  the  chancellors 
*  490  interfered  on  equitable  *  grounds,  (a)  A  court  of  equity 
becomes,  in  the  lapse  of  time,  by  gradual  and  almost  im- 
perceptible degrees,  a  court  of  strict  technical  jurisprudence,  like 
a  court  of  law.  The  binding  nature  of  precedents  in  a  court  of 
equity  was  felt  and  acknowledged  by  Lord  Keeper  Bridgman,  in 
tiie  reign  of  Charles  11. ;  (b)  and  in  the  case  of  The  Earl  of  Mmvr 
tague  v.  Lord  Bath^  (c)  soon  after  the  revolution.  Lord  Chief  Jus- 
tice Treby,  who  sat  for  the  lord  chancellor,  declared  that  the  Court 
of  Chancery  was  limited  by  the  precedents  and  practice  of  former 
times,  and  that  it  was  dangerous  to  extend  its  authority  further. 
At  this  day,  justice  is  administered  in  a  court  of  equity  upon  as 
fixed  and  certain  principles  as  in  a  court  of  law ;  and  Lord  Eldon 

(a)  Sogden's  Letters  to  a  Man  of  Property,  p.  i. 
(6)  1  Mod.  307. 
(c)  3  Cb.  Cfu.  95. 
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has  secured  to  himself  a  title  to  the  reverence  of  his  countrymen, 
by  resisting  the  temptation,  so  often  pressed  upon  him,  to  make 
principles  and  precedents  bend  to  the  hardship  of  a  particular 
ease.  (c2)  In  tim  country  it  is  at  least  as  important  as  in  any 
other,  that  the  administration  of  justice,  both  legal  and  equitable, 
should  be  stable  and  uniform ;  and  especially  if  there  be  .any 
weight  in  the  opinion  of  an  ancient  English  lawyer,  that  ^^  variety 
of  judgments  and  novelty  of  opinions  were  the  two  plagues  of  a 
commonwealth."  (e) 

We  have  no  reports  of  chancery  decisions  until  subsequent  to 
the  time  of  Lord  Bacon.^  Anciently,  the  Court  of  Ohancery  ad- 
ministered justice  according  to  what  appeared  to  be  the  dictate  of 
conscience  as  applied  to  the  case,  without  any  regard  to  law  or 
rule ;  and  great  inconvenience  and  mischief  must  have  been  pro- 
duced in  the  infancy  of  the  court,  by  reason  of  the  uncertainty 
and  inconsistency  of  its  decisions,  flowing  from  the  want  of  set- 
tled principles.  The  jurisdiction  of  the  court  was  greatly  enlarged 
in  the  time  of  Cardinal  Wolsey,  who  was  chancellor  under 
Henry  VIII. ;  *  and  he  maintained  his  equitable  jurisdio-  *  491 
tion  with  a  high  hand,  and  exercised  his  authority  over  ev- 
erything which  could  be  a  subject  of  judicial  inquiry,  and  decided 
with  very  little  regard  to  the  common  law«  This  conduct  in  his 
judicial  capacity  was  one  of  the  grounds  of  accusation  against 
him  when  he  was  impeached.  Under  his  successor.  Sir  Thomas 
More,  who  is  said  to  have  been  the  first  chancellor  that  ever  had 
the  requisite  legal  education,  (a)  business  rose  again  with  rapidity, 

(d)  Lord  Chanoellor  Hart  has  observed,  however,  (and  he  had  been  fiuniliar  with 
the  English  Chancery  practicei)  that  Lord  Eldonwas  not  the  slave  of  authority,  for 
his  doctrine  was,  that  everything  in  equity  turns  on  the  circumstances,  and  what  the 
court  had  to  see  was,  whether  the  cirenmstanoes  took  the  case  out  of  the  usual  rule. 
In  equity  there  is  no  role  so  inflexible  as  not  to  bend  to  the  special  drcnmstances  of  a 
particular  case.  Moore  v.  McKay,  2  MoUoy,  134.  See,  also,  Montesquieu  v.  Sandys. 
18  Vesey,  302. 

(e)  Pref.  to  Jenkins's  Centuries. 

(a)  Bat  Lord  Campbell,  in  his  Lives  of  tibe  Lord  Chaaoellors,  mentions  some  dis- 
tingnished  chancellors  taken  from  the  common-law  courts  in  much  earlier  times, 

1  The  "  Calendars  of  Proceeding  in  Chancery,"  published  by  the  Britbh  govern* 

ment  in  1827,  carry  the  history  of  equity  jurisprudence  back  to  a  very  early  period. 

The  precedents  brought  to  light  are  generally  of  little  present  value.    In  one  case  in 

this  conntry,  of  great  importance,  these  Calendars  were  copiously  refened  to  as  tending 

to  elucidate  the  history  and  law  of  charitable  uses.    Vidal  v.  The  City  of  Fhiladelphiay 

2  How.  196. 
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and  to  such  an  extent  as  to  require  the  assistance  of  a  master  of 
the  rolls.  He  allowed  injunctions  so  freely  as  to  displease  the 
common-law  judges,  though  he  acted  always  with  great  ability 
and  integrity,  (b)  To  show  how  wonderfdlly  business  in  chancery 
had  increased  by  the  time  of  Lord  Bacon,  we  need  only  recur  to 
the  fact  which  he  gives  us  himself,  (c)  that  he  made  two  thousand 
orders  and  decrees  in  a  year ;  and  yet  we  have  not  a  single  decis- 
ion of  his  reported. 

Those  decisions,  if  well  and  faithfully  reported,  would  doubtless 
have  presented  to  the  world  a  clear  illustration  and  masterly  dis- 
play of  many  principles  of  equity  since  greatly  considered  and  dis- 
cussed ;  for  even  upon  dry  technical  rules  and  points  of  law  he 
shed  the  illuminations  of  his  mighty  mind. 

In  West's  Symbolelography,  a  work  published  at  ihe  close  of 
Elizabeth's  reign,  we  have  divers  curious  and  authentic  prece-. 
dents  of  the  process,  and  bills,  and  answers  in  chancery,  prior  to 
the  time  of  Bacon.  We  have,  also,  in  the  same  work,  a  brief 
digest  of  the  powers  and  jurisdiction  of  the  court,  from  which  it 
would  appear,  that  equity  was  regarded  in  that  day  as  a  matter 
of  arbitrary  conscience,  unincumbered  by  any  rules  or  principles 
of  law.  No  cases  are  cited  to  show  what  the  authority  was,  but 
such  as  were  gleaned  firom  the  Year  Books,  and  the  trea- 
*  492  tises  of  the  Doctor  *  and  Student,  and  of  the  Diversity  ol 
Courts,  (a)  It  was  not  until  after  the  restoration  that  any 
x^^ci^^  reports  of  adjudged  cases  in  chancery  were  published.  The 
oery  reporu.  yolumcs  entitled  ^'  Bcports  of  Cases  taken  and  adjudged 
in  the  Court  of  Chancery,  in  the  reigns  of  Charles  I.,  Charles  II., 
James  11.,  William  III.,  and  Queen  Anne,"  commence  with  the 
reign  of  Charles  I.,  and  contain  the  earliest  adjudged  cases  in 
equity.  But  that  work,  and  another  contemporary  work  of  the 
same  character,  entitled  ^^  Cases  argued  and  adjudged  in  the  High 
Court  of  Chancery,"  ore  both  of  tiiem,  in  their  general  character, 
loose,  meagre,  and  inaccurate  reports,  of  not  much  weight  or  au- 
thority.   The  reports  of  some  cases  decided  by  Lord  Chancellor 

(6)  Reeyes's  Historj  of  the  English  Law,  tqI.  It.  pp.  S68-377. 

(c)  Bacon's  Works,  vol.  iv.  p.  530. 

(a)  The  Diyersity  of  Courts  and  their  Jnrisdlctions  is  a  very  brief  treatise,  compiled 
in  law  French,  under  Heniy  Vlll.,  and  translated  into  English  by  Wm.  Hughes, 
under  Charles  I.  It  stated,  that  in  chancery  "  a  man  shall  haTe  remedj  for  that  for 
which  he  can  have  no  remedy  at  the  common  law ;  and  it  is  called  by  the  common 
people,  the  court  ofamsdenee."    It  is  printed  at  the  end  of  the  Mirror  of  Justices. 
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Gowper,  in  the  third  and  last  Tolume  of  the  Reports  in  Chancery, 
and  the  great  case  of  The  Diike  of  NotfoUcy  and  the  case  of  Bath 
cmd  Matmtoffuej  at  the  conclusion  of  the  Cases  in  Chancery,  are 
distinguished  exceptions  to  this  complaint,  and  those  great  cases 
are  fully  and  very  interestingly  reported.  In  the  latter  part  of 
the  reign  of  Charles  11.^  Lord  Chancellor  Nottingham  raised  the 
character  of  the  court  to  high  reputation,  and  established  both  its 
jurisprudence  and  its  jurisdiction  upon  wide  and  ratijonal  founda- 
tions. We  have  but  few  reports  of  his  decisions  that  arc  worthy 
of  his  fame.  They  are  dispersed  through  several  works  of  inferior 
authority.  It  is  from  his  time,  however,  that  equity  became  a 
regular  and  cultivated  science,  and  the  judicial  decisions  in  chan- 
cery are  to  be  carefully  studied. 

Yemon's  Reports  are  the  best  of  the  old  reports  in  chancery. 
They  were  published  from  his  manuscripts,  after  his 
death,  by  order  of  Chancellor  King,  and  were  found  to 
be  quite  imperfect  and  inaccurate.    In  1806,  Mr.  Baithby  feivored 
the  profession  with  a  new  and  excellent  edition  of  Yernon,  enriched 
by  learned  notes  and  accurate 'extracts  from  tlie  register's  books, 
so  that  the  volumes  assumed  a  new  dress,  and  more  unquestiona- 
ble authenticity.    Those  reports  include  part  of  the  judicial  ad- 
ministration of  Lord  Nottingham,  and  the  whole  of  the 
time  of  Lord  Somers ;  *  but  they  give  us  nothing  equal  to    *  493 
the  reputation  of  those  great  men.    They  bring  the  series 
of  equity  decisions  down  to  the  conclusion  of  Lord  Chancellor 
Cowper's  judicial  life. 

Precedents  in  Chancery  is  a  collection  of  cases  between  1689  and 
1722  ;  and  the  author  of  those  reports,  and  of  the  first  praoedratain 
volume  of  Equity  Cases  Abridged,  is  generally  supposed  chwoery. 
to  be  the  same  person.    They  are  works  which  contain  very  brief 
cases,  in  comparison  with  the  voluminous  details  of  modern  re- 
ports ;  but  they  are  of  respectable  authority,  (a)    Peere  pem  wo- 
Williams's  Reports  extend  from  the  beginning  of  the  last  ^^'^' 
century  to  the  year  1735,  and  they  embrace  the  period  of  the  de- 
cisions of  a  succession  of  eminent  men,  who  presided  in  chancery 
in  the  former  part  of  that  century.    The  note  of  Mr.  Cox  to  the 
fourth  edition  of  these  reports  gave  to  that  edition  the  character 
of  being  the  best  edited  book  on  the  law.    Even  before  his  learn- 

(a)  I  Vesey,  547 ;  3  Vesey,  285;  5  Veaey,  664. 
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ing  and  industry  had  given  new  character  and  value  to  the  reports 
of  Feere  Williams,  they  were  regarded  as  one  of  the  most  per- 
spicuouSy  useful,  and  interesting  repositories  of  equity  law  to  be 
found  in  the  language. 

Moseley's  Beports  of  cases  during  the  time  of  Lord  King  have 
received  a  various  and  contradictory  character  and  treat- 
ment. Lord  Mansfield  said  it  was  a  book  not  to  bo 
quoted ;  but.  Lord  Mdon,  who  is  presumed  to  have  been  a  better 
judge  of  the  merits  of  the  work,  says  that  Moseley  is  a  book  of 
considerable  accuracy,  (b)  It  is  fortunate  that  we  have  even  so 
imperfect  a  view  of  the  decisions  of  Lord  £jng,  who  was  an  emi- 
nent scholar,  and  to  whom  Mr.  Locke  bequeathed  his  papers  and 
library. 

Lord  Talbot  presided  in  chancery  but  a  very  few  years.    He  was 
a  pure  and  exalted  character,  who  died  in  the  vigor  of 
his  age,  and  his  loss  was  lamented  as  a  great  national 
calamity.      The  cases  during  his  time,  imder  the  title  of  Gases 
tempore  Talbot,  are  well  reported,  and  have  a  reputation  for  ac- 
curacy. 
*  494       *  Lord  Hardwicke,  the  successor  of  Lord  Talbot,  held  the 
great  seal  for  upwards  of  twenty  years,  and  the  present  wise 
and  rational  system  of  English  equity  jurisprudence  owes  more 
to  him  than  perhaps  to  any  of  his  predecessors.    His  decisions  are 
ve«5y»nd  Tcportod  in  the  elder  Vesey  and  Atkjrns,  and  partly  in 
Atkyni.        Ambler  and  Dickens ;  and  though  none  of  them  are  emi* 
nent  reporters,  either  for  accuracy  or  precision  in  the  statements 
of  the  cases,  or  in  giving  the  judgment  of  the  court,  (a)  yet  the 
value  of  his  opinions,  and  the  great  extent  of  his  learning,  and 
the  solidity  of  his  judgment,  have  been  sufficiently  perceived  and 
imderstood.    There  is  no  judge  in  the  judicial  annals  of  England 
whose  judicial  character  has  received  greater  and  more  constant 
homage.    His  knowledge  of  the  law,  said  a  very  competent  judge, 
was  most  extraordinary,  and  he  was  a  consummate  master  of  the 
profession,  (b)    His  decisions,  at  this  day,  and  in  our  own  courts, 
do  undoubtedly  carry  with  them  a  more  commanding  weight  of 
authority  than  those  of  any  other  judge ;  and  the  best  editions  of 

(b)  8  Anst.  861;  5  Burr.  2629 ;  I  Merir.  92. 

(a)  Boiler  J.,  in  6  East,  28  n. ;  Sir  J.  Manafield,  in  5  Taont.  64;  4  Yeaej,  138,  n.,' 
Preface  to  Eden's  Bep. ;  1  Sch.  &  Lef.  240. 
(6)  Lord  Eenyon,  7  Term  Bep.  416. 
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the  elder  Yesey  and  Atkyns  will  continue  to  fix  the  attention  and 
study  of  succeeding  ages. 

Eden's  Reports  of  the  decisions  of  Lord  Northington,  the  suc- 
cessor to  Lord  Hardwicke,  are  very  authentic,  and  highly     ^^ 
esteemed.    They  surpass  in  accuracy  the  reports  either 
of  Ambler  or  Dickens  within  the  same  period ;  and  the  authority 
of  Lord  Northington  is  very  great,  and  it  arose  &om  the  uncom* 
men  vigor  and  clearness  of  his  understanding.    The  next  book  of 
reports  of  deserved  celebrity  is  Brown,  commencing  with 
Lord  Thurlow's  appointment  to  the  office  of  chancellor ; 
and  the  liigh  character  of  the  court  at  that  period  gave  to  those 
reports  a  very  extensive  authority  and  circulation,  for  which  they 
were  indebted  more  to  the  reputation  of  the  chancellor  than  to 
any  merit  in  the  execution  of  tiie  work.    Cox's  Cases  in 
Chancery  give  us  the  *  decisions  of  Lord  Eenyon,  while  he    *  495 
was  master  of  the  rolls  under  Thurlow,  as  well  as  the  de- 
cisions of  the  Lord  Chancellor  durmg  the  same  period.       ^^^ 
They  were  intended  as  a  supplement  to  the  reports  of  Brown  and 
the  younger  Vesey,  so  far  as  thdse  reports  covered  the  period  em- 
braced by  the  cases,  and  they  are  neat,  brief,  and  perspicuous 
reports,  of  unquestionable  accuracy.    A  new  and  greatiy  improved 
edition  has  lately  been  published  in  New  York,  under  the  superin- 
tendence of  one  of  the  masters  in  chancery. 

The  Reports  of  the  younger  Yesey  extend  over  a  large  space  of 
time,  and  contain  the  researches  of  Sir  Richard  Pepper  Younger 
Arden,  as  master  of  the  roUs,  and  the  whole  of  the  decis-  ^^^x* 
ions  of  Lord  Loughborough,  and  carry  us  far  into  the  time  of  Lord 
Eldon.  These  reports  are  distinguished  for  their  copiousness  and 
fidelity.  The  same  character  is  due  to  the  reports  of  his  suc- 
cessors ;  and  though  great  complaints  have  been  made  at  the 
delay  of  causes,  arising  from  the  cautious  and  doubting  mind  of 
the  present  (a)  venerable  Lord  Chancellor  of  England,  it  seems  to 
be  universally  conceded,  that  he  bestows  extraordinary  diligence 
in  the  investigation  of  immense  details  of  business,  and  arrives  in 
the  end  at  a  correct  conclusion,  and  displays  a  most  comprehensive 
and  familiar  acquaintance  with  equity  principles.  It  must,  never- 
theless, be  admitted  that  the  reports  of  Lord  Mdon's  administra- 
tion in  equity,  amoimting  to  perhaps  thirty  volumes,  and  replete 

(a)  1826. 
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with  attenuated  discussion,  and  loose  soj^estions  of  doubts  and 
difficulties,  are  enough  to  task  yery  sererely  the  patience  of  the 
profession. 

There  are  recent  reports  of  decisions  in  other  departments  of 
equity  which  are  deserving  of  great  attention.  The  character  of 
those  branches  of  the  equity  jurisdiction  is  eminently  sustained ; 
and  the  reported  decisions  of  Lord  Bedesdale  and  Lord  Manners, 
in  the  Irish  Court  of  Chancery,  are  also  to  be  placed  on  a  leyel, 
in  point  of  authority,  with  the  best  productions  of  the  EngUsh 
bench,  (b) 

Upon  our  American  equity  reports  I  have  only  to  observe, 
that,  being  decisions  in  oases  arising  under  our  domestic 
*  496    *  laws  and  systems,  they  cannot  but  excite  a  stronger  in- 
terest in  the  mind  of  the  student ;  and  from  tlieir  more 
entire  application  to  our  circumstances,  they  will  carry  with  them 
the  greater  authority.^ 

(b)  The  Lives  of  the  Lord  ChanoeUors  of  England,  from  the  earliest  times  tiU  the 
reign  of  Qeoige  IV.,  in  5  vols.  8to,  London,  1846,  by  Lord  Campbell,  is  the  most 
InstmctiYe  and  attractive  work  on  legal  biography  that  is  extant,  and  equally  distin- 
guished for  its  truth,  its  candor,  and  its  freedom. 

^  The  reports  of  judicial  decisions,  to  which  the  attention  of  the  American  lawyer  is 
directed,  have  become  too  numerous  even  to  be  designated  in  a  limited  note.  The 
English  Reports  still  retain  their  high  rank  in  the  lawyer's  library.  The  alterations 
of  our  forms  of  pleadings,  and  in  the  rules  of  procedure,  and  the  dlfierences  of  our 
political  systems,  indeed,  render  many  of  the  English  decisions  inapplicable  to  our 
circumstances;  but  the  mass  of  legal  questions  will  always  remain  alike  in  both 
countries.  The  essential  principles  of  civil  liberty  belong  to  both;  the  mode  of 
legislation  in  each  is  the  same ;  and  the  system  of  evidence,  the  rights  of  persons, 
and  the  great  body  of  commercial  law,  are  common  to  England  and  America.  The 
reports  of  the  courts  of  England  seemed  for  a  while  to  languish,  after  the  retirement 
of  Lord  Ellenborough,  but  they  never  exhibited  the  science  of  the  law  in  so  high  and 
cultivated  a  state  as  at  the  present  time.  If  it  be  not  presuming  in  an  American 
annotator  to  pretend  to  discriminate  among  the  contemporary  decisions,  he  may  point 
out  to  the  student,  among  the  common-law  reports,  the  decisions  of  the  Court  of 
Exchequer,  since  Baron  Parke  and  his  very  learned  associates  became  the  judges,  as 
worthy  of  the  brightest  period  of  English  jurisprudence. 

Since  the  last  edition  of  the  Commentaries  appeared,  the  Court  of  Chancery  of 
New  York  has  ceased  to  exist,  and  with  it  has  closed  a  series  of  Equity  Reports  which 
reflected  lustre  on  the  state,  and  the  influence  of  which  has  pervaded  the  jurisprlidence 
of  the  nation.  The  reports  containing  the  decisions  of  the  two  most  distinguished 
Chancellors  of  New  York,  Johnson's  Reports,  Paige's  Reports,  and  Barbour's  Chan- 
cery Reports,  comprise  the  whole  system  of  equity  law,  and  will  always  be  the  resort 
and  study  of  the  American  lawyer. 

Of  the  first  of  those  Chancellors  it  is  unnecessaxy  to  speak  to  the  reader  of  his 
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I  have  now  finished  a  succinct  detail  of  the  principal  reporters ; 
and  when  the  student  has  been  thoroughly  initiated  in 
the  elements  of  legal  science,  I  would  strongly  recom-  ,^J^J^^J^[' 
mend  them  to  his  notice.  The  old  cases,  prior  to  the 
year  1688,  need  only  be  occasionally  consulted,  and  the  leading 
decisions  in  them  examined.  Some  of  them,  however,  are  to  be 
deeply  explored  and  studied,  and  particularly  those  cases  and 
decisions  which  have  spread  their  influence  far  and  wide,  and 
established  principles  which  lie  at  the  foundations  of  English 
jurisprudence.  Such  cases  have  stood  the  scrutiny  of  contem- 
porary judges,  and  been  illustrated  by  succeeding  artists,  and 
eSre  destined  to  guide  and  control  the  most  distant  posterity. 
The  reports  of  cases  since  the  middle  of  the  last  century  ought, 
in  most  instances,  to  be  read  in  course,  and  they  will  conduct  the 
student  over  an  immense  field  of  forensic  discussion.  They  con- 
tain that  great  body  of  the  commercial  law,  and  of  the  law  of 
contracts,  and  of  trusts,  which  governs  at  this  day.  They  are 
worthy  of  being  studied  even  by  scholars  of  taste  and  general 
literature,  as  being  authentic  memorials  of  the  business  and  man- 
ners of  the  age  in  which  they  were  composed.  Law  reports  are 
dramatic  in  their  plan  and  structure.  They  abound  in  pathetic 
incident,  and  displays  of  deep  feeling.  They  are  faithful  records 
of  those  ^'  little  competitions,  factions,  and  debates  of  mankind  " 
that  fill  up  the  principal  drama  of  human  life ;  and  which  are 
engendered  by  the  love  of  power,  the  appetite  for  wealth,  the 
allurements  of  pleasure,  the  delusions  of  self-interest,  the  melan- 

Tolames.  Most  of  his  decisions  have  been  transferred  to  his  Cprnmentaiies.  "  Lector, 
si  momtmentum  requiriSf  circmnspice  I " 

Bat  it  may  be  permitted  to  the  Editor  to  render  his  tribute  of  homage  to  Chancellor 
Walworth.  It  has  been  his  privilege  to  practise  under  the  Chancellor  during  his  whole 
term  of  office,  and  to  obserr e  those  h^h  judicial  qualities  which  have  rarely  been 
equalled.  If  in  his  demeanor,  on  the  bench,  the  Chancellor  was  sometimes  open  to 
criticism,  it  was  that  only  which  has  been  applied  to  kindred  genius,  that  "  he  was 
preTented,  by  his  inoonceiyable  rapidity  in  apprehending  the  opinions  of  others,  from 
judging  accurately  of  their  reasonableness/'  This  criticism,  however,  nerer  ap- 
proached his  matured  decisions,  embracing  the  whole  circle  of  equity.  Never,  per- 
haps, were  so  many  decisions  made,  where  so  few  were  inaccurate  as  to  fiatcts  or 
erroneous  in  law. 

If  it  was  destined  that  the  Court  of  Chanceiy  should  fall  under  a  reform  which 
apparently  designs  to  obliterate  the  history  as  well  as  the  legal  systems  of  the  past, 
it  is  a  consolation  to  reflect  that  it  fell  without  imputation  on  its  purity  or  useftdness, 
and  that  no  court  was  ever  under  the  guidance  of  a  judge  purer  in  character  or  more 
gifted  in  talent  than  the  last  Chancellor  of  New  York. 
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choly  perversion  of  talent,  and  the  machinations  of  fraud.  They 
give  us  the  skilful  debates  at  the  bar,  and  the  elaborate  opinions 
on  the  bench,  deliyered  with  the  authority  of  oracular  wisdom. 
They  become  deeply  interesting,  because  they  contain  true  por- 
traits of  the  talents  and  learning  of  the  sages  of  the  law. 
*  497  *  We  should  have  known  but  Tery  little  of  the  great  mind 
and  varied  accomplishments  of  Lord  Mansfield,  if  we  had 
not  been  possessed  of  the  faithful  reports  of  his  decisions.  It  is 
there  that  his  title  to  the  character  of  '^  founder  of  the  commercial 
law  of  England  "  is  verified.  A  like  value  may  be  attributed  to 
the  reports  of  the  decisions  of  Holt,  Hardwicke,  Willes,  Wilmot, 
DeGrey,  Camden,  Thurlow,  Buller,  Kenyon,  Sir  William  Scott, 
Grant,  and  many  other  illustrious  names,  which  will  be  immortal 
as  the  English  law.  Nor  is  it  to  be  overlooked  as  a  matter  of 
minor  importance,  that  the  judicial  tribunals  have  been  almost 
uniformly  distinguished  for  their  immaculate  purity.  Every  per- 
son well  acquainted  with  the  contents  of  the  English  reports,  must 
have  been  struck  with  the  unbending  integrity  and  lofty  morals 
with  which  the  courts  were  inspired.  I  do  not  know  where  we 
coiQd  resort,  among  all  the  volumes  of  human  composition,  to 
find  more  constant,  more  tranquil,  and  more  sublime  ntianifesta- 
tions  of  the  intrepidity  of  conscious  rectitude.  If  we  were  to  gp 
back  to  the  iron  times  of  the  Tudors,  and  follow  judicial  history 
down  fix)m  the  first  page  in  Dyer  to  the  last  page  of  the  last  re- 
porter, we  should  find  the  higher  courts  of  civil  judicature,  gen- 
erally, and  with  rare  exceptions,  presenting  the  image  of  the 
sanctity  of  a  temple,  where  truth  and  justice  seem  to  be  en- 
throned, and  to  be  personified  in  their  decrees. 
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•   LECTURE  XXII. 

I 

OF  THE  PBINGIPAL  PUBLICATIOKB  ON  THE  COMHON  LAW. 

The  reports  of  adjudged  cases  are  admitted  to  coatain  the  high- 
est and  most  authentic  eyidence  of  the  principles  and  rules  of  the 
common  law ;  but  there  are  numerous  other  works  of  sages  in 
the  profession  which  contribute  very  essentially  to  facilitate  the 
researches  and  abridge  the  labor  of  the  student.  These  works  ac- 
quire by  time,  and  their  intrinsic  value,  the  weight  of  authority ; 
and  the  earlier  text-books  are  cited  and  relied  upon  as  such,  in 
the  discussions  at  the  bar  and  upon  the  bench,  in  cases  where 
judicial  authority  is  wanting. 

One  of  the  oldest  of  these  treatises  is  Qlanville's  Trao- 

OlanTtUe. 

tatus  de  Legibus  Anglian,  composed  in  the  reign  of 
Henry  11.,  in  which  he  was  chief  justiciary,  and  presided  in  the 
avia  reffis.  It  is  a  plain,  dry,  perspicuous  essay  on  the  ancient 
actions  and  the  forms  of  writs  then  in  use.  It  has  become  al- 
most obsolete  and  useless  for  any  practical  purpose,  owing  to  the 
disuse  of  the  ancient  actions ;  but  it  is  a  curious  monument  of 
the  improved  state  of  the  Norman  administration  of  justice,  (a) 
It  is  peculiarly  venerable,  if  it  be,  as  it  is  said,  the  most  ancient 
book  extant  upon  the  laws  and  customs  of  England.  It  has  been 
cited,  and  commented  upon,  and  extolled,  by  Lord  Coke,  Sir 
Matthew  Hale,  Sir  Henry  Spelman,  Selden,  Blackstone,  and  most 
of  the  eminent  lawyers  and  antiquaries  of  the  two  last  centuries. 
Mr.  Reeves  says  that  he  incorporated  the  whole  of  Glanville  into 
his  History  of  the  English  Law. 

Bracton  wrote  his  treatise,  De  Legibus  et  Consuetu- 
dinibus  Anglise,  in  the  reign  of  Henry  H.,  and  he  is  said 
to  have  been  a  judge  itinerant  in  that  reign,  and  professor  of 

(a)  In  the  History  of  the  Boroughs  and  Municipal  Corporations  of  the  United 
Kingdom,  bj  Messrs.  Merewether  &  Stephens,  (vol.  i.  Int  18,)  all  that  is  contained 
in  the  earlier  Saxon  laws,  and  in  those  of  William  I.  and  Henrj  I.,  and  the  charters 
of  those  periods,  is  said  to  be  in  a  great  degree  repeated  in  Olanville,  and  again  in 
Britton.  Ibid.  yoI.  i.  p.  476.  Dr.  Irving,  in  his  Introduction  to  the  Study  of  the 
Civil  Law,  p.  93,  says  that  Glanville's  Treatise  is  under  considerable  obligation  to 
the  civil  law. 

VOL.  z.  46 
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*  500   law  at  *  Oxford.    He  is  a  clasEdcal  writer,  and  has  been 

called  by  a  perfect  judge  of  his  merits,  (a)  the  father  of 
the  English  law,  and  the  great  ornament  of  the  age  in  which  he 
lived.  His  work  is  a  systematic  performance,  giving  a  complete 
view  of  the  law  in  all  its  titles,  as  it  stood  at  the  time  it  was 
written ;  and  it  is  filled  with  copious  and  accurate  detaib  of  legal 
learning.  It  treats  of  the  several  ways  of  acquiring,  maintaining, 
and  recovering  property,  much  in  the  manner  of  the  Institutes  of 
Justinian.  The  style  clear,  expressive,  and  sometimes  polidied, 
has  been  ascribed  to  the  influence  of  the  civil  and  canon  law, 
which  he  had  studied  and  admired ;  and  the  work  evinces,  by  the 
freedom  of  the  quotations,  that  he  had  drank  deep  at  those  foun- 
tains. 

Sir  William  Jones  says,  he  is  certainly  the  best  of  our  juridi- 
cal classics,  though  he  is  perfectly  aware  that  Bracton  copied 
Justinian  almost  word  for  word,  (b)  In  the  reign  of  Edward  I., 
Bracton  was  reduced  into  a  compendium  by  Thornton,  which 
shows,  says  Selden,  (e)  how  great  the  authority  of  Bracton  was 
in  the  time  of  Edward  I.  He  continued  to  be  the  repository  of 
ancient  English  jurisprudence,  and  the  principal  source  of  legal 
authority,  down  to  the  time  of  the  publication  of  the  Institutes  of 
Lord  Coke. 

Staunforde,  in  his  Pleas  of  the  Crown,  published  about  the 
time  of  Philip  and  Mary,  bears  strong  testimony  to  the  merits 
and  to  the  authority  of  Bracton.  It  is  stated  in  Plowden,  (d) 
that  neither  Glanville  nor  Bracton  were  to  be  cited  as  author- 
ities, but  rather  as  ornaments  to  the  discourse ;  and  in  several 
other  books  the  same  thing  was  said,  (e)    But  Mr.  Beeves, 

*  501    in  his  History  of  the  English  Law,  (J)  justly  *  vindicates 

the  character  of  Bracton  from  such  unmerited  aspersion ; 
and  what  is  as  much,  and  perhaps  more  to  the  purpose,  the 
learned  Selden,  whose  knowledge  of  English  legal  antiquities 
was  unrivalled,  declares,  that  this  notion  is  founded  in  error. 

(a)  4  Reere'e  History  of  the  English  Law,  p.  570. 

(6)  Mr.  Spence,  in  his  Equitable  Jurisdiction  of  the  Conrt  of  Chanceiy,  vol.  i.  118- 
132,  considers  that  Bracton  drew  the  learning  of  his  treatise,  not  from  the  An^io- 
Saxon  or  Anglo-Norman  jurisprudence,  but  essentially  from  the  Roman  law. 

(c)  Dissertation  annexed  to  Fleta,  c.  ii.  sec  1. 

{d)  P.  357,  358, 

(€)  1  Show.  118;  11  St  Tri.  143. 

(/)  Vol.  iv.  pp.  570,  571. 
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Olanville  and  Bracton  are  authors  of  great  service  to  all  who 
apply  themselves  to  the  study  of  the  law,  and  are  desirous  of 
knowing  its  origin  and  progress  from  the  very  foundation,  {a) 
They  contain  numberless  things,  said  Selden,  which  in  his  day 
either  remained  entire,  or  were  only  partially  abrogated ;  and 
they  contain  such  information  on  ancient  customs  and  laws,  as 
to  carry  with  them  authority  as  well  as  illustration.  Lord  Holt, 
in  the  great  case  of  Ooggs  v.  Bernard^  made  free  use  of  Brae 
ton,  and  spoke  of  him  as  an  old  author  full  of  reason  and  good 
sense. 

Britton  and  Fleta,  two  treatises  in  the  reign  of  Edw.  urmon  ^a 
I.,  were  nothing  more  than  appendages  to  Bracton,  and  ^i*^ 
from  whom  they  drew  largely.  Lord  Coke  says,  (i)  that  Britton 
was  bishop  of  Hereford,  and  of  profound  judgment  in  the  com- 
mon law,  and  that  Fleta  was  written  by  some  learned  lawyer, 
while  in  confinement  in  the  Fleet  prison.  (<;)  The  dissertation 
which  Selden  annexed  to  the  edition  of  Fleta,  printed  in  his 
time,  is  evidence  of  the  high  estimation  in  which  the  work  was 
then  held ;  and  it  is  a  little  singular  that  President  Henault,  in 
Ixis  chronological  abridgment  of  the  History  of  France,  [d)  should 
refer  to  this  ancient  English  treatise  of  Fleta  as  an  historical  au- 
thority, (e) 

Sir  John  Fortescue's  treatise,  De  Laudibus  Legum  Angliao,  was 
written  in  the  reign  of  Henry  VI.,  under  whom  he  was  sirjoimFor- 
chief  justice,  and  afterwards  chancellor.  It  is  in  the  <*«»•• 
form  of  a  dialogue  between  him  and  the  yoimg  prince,  and  he 
luxdertakes  to  show,  that  the  common  law  was  the  most 
*  reasonable  and  the  most  ancient  in  Europe,  and  superior  *  502 
to  the  civil  law.    It  displays  sentiments  of  liberty,  and  a 

(a)  Selden'B  Dissertatioiifl,  c  1,  sec.  3. 
(6)  Ppef.  to  10  Co. 

(c)  Lord  Campbell,  in  his  very  interestdng  "  Liyes  of  the  Lord  Chancellors,"  says 
that  Britton  set  the  example  of  writing  law  books  in  French,  which  was  followed  for 
some  oentories. 

(d)  Tom.  i.  p.  258. 

(e)  The  Mirror  of  Justices  was  said,  recently,  by  Ch.  J.  Tindal,  (6  Bing.  N.  C. 
237,)  to  be  a  book  of  great  authority,  and  of  the  earliest,  though  uncertain  date. 
Lord  Coke  spoke  of  its  authority  and  antiquity  in  high  terms,  and  that  most  of  it 
was  written  before  the  conquest.  Pref.  to  9  Co.  and  Pref.  to  10  Co.  Mr.  Beeves, 
author  of  the  History  of  the  English  Law,  speaks  of  it  as  a  curious,  and  in  some  de- 
gree authentic  tract,  and  as  compiled  by  Home,  under  Edw.  II.,  firom  some  work  of 
that  kind,  and  legal  documents  in  the  Anglo-Saxon  times. 
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Bonse  of  a  limited  monarchy,  remarkable,  in  the  fierce  and  bar- 
barous period  of  the  Lancastrian  civil  wars,  and  an  air  of  probity 
and  piety  runs  through  the  work.  He  insisted,  for  instance,  that 
the  couTiction  of  criminals  by  juries,  and  without  torture,  -was 
much  more  just  and  humane  than  the  method  of  the  continental 
nations ;  and  that  the  privilege  of  challenging  jurors,  and  of 
bringing  writs  of  attaint  upon  corrupt  verdicts,  and  the  usual 
wealth  of  jurors,  afforded  that  security  to  the  lives  and  property 
of  English  subjects,  which  no  other  country  was  capable  of  afford- 
ing. He  run  a  parallel,  in  many  instances,  between  the  common 
and  the  dvil  law,  in  order  to  show  the  superior  equity  of  the  for- 
mer, and  that  the  proceedings  in  courts  of  justice  were  not  so  dil- 
atory as  in  other  nations.  Though  some  of  the  instances  of  that 
superiority  which  he  adduces  such  as  the  illegitimacy  of  ante- 
nuptial children,  and  the  doctrine  of  feudal  wardships,  are  of  no 
consequence,  yet  the  security  arising  from  trial  by  jury,  and  the 
security  of  life  and  property  by  means  of  the  mixed  government 
of  England,  and  the  limitations  of  the  royal  prerogative,  were 
solid  and  preeminent  marks  of  superiority. 

This  interesting  work  of  Fortescue  has  been  translated  from 
the  Latin  into  English,  and  illustrated  with  the  notes  of  the 
learned  Selden ;  and  it  was  strongly  recommended,  in  a  subse- 
quent age,  by  such  writers  as  Sir  Walter  Raleigh  and  St.  Ger- 
main. And  while  upon  this  author,  we  cannot  but  pause  and 
admire  a  system  of  jurisprudence  which,  in  so  uncultivated  a 
period  of  society,  contained  such  singular  and  invaluable  {provi- 
sions in  favor  of  life,  liberty,  and  property  as  those  to  which 
Fortescue  referred.  They  were  unprecedented  in  all  Greek  and 
Roman  antiquity,  and,  being  preserved  in  some  tolerable  degree 
of  freshness  and  vigor,  amidst  the  profound  ignorance  and  licen- 
tious spirit  of  the  feudal  ages,  they  justly  entitle  the  common 
law  to  a  share  of  that  constant  and  vivid  eulogy  which  the 
*503  English  lawyers  *have  always  liberally  bestowed  upon 
their  municipal  institutions. 

Littleton's  Book  of  Tenures  was  composed  in  the  reign  of  Edward 
IV.,  and  it  is  confined  entirely  to  the  doctrines  of  the  old 
English  law,  concerning  the  tenure  of  real  estates,  and 
the  incidents  and  services  relating  thereto.  In  the  first  book,  Lit- 
tleton treats  of  the  quantity  of  interest  in  estates,  under  the  heads 
of  fee  simple,  fee  tail,  tenant  in  dower,  tenant  by  the  curtesy,  ten- 
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ant  for  life,  for  years,  and  at  will.  In  the  second  book,  he  treats 
of  the  seyeral  tenures  and  services  by  which  lands  were  then  held, 
such  as  homage,  fealty,  viUenage,  and  knight  service.  In  the  third 
book,  he  treats  of  divers  subjects  relative  to  estates  and  their  ten- 
ures, under  the  heads  of  parceners,  joint  tenants,  estates  on  con- 
dition, releases,  warranty,  &c.  He  explained  the  learning  of  that 
period  on  the  subject  of  tenures  and  estates,  with  a  felicity  of  ar- 
rangement, and  perspicuity  and  precision  of  style,  that  placed  him 
above  all  other  writers  on  the  law.  No  work  ever  attained  a  more 
decided  and  permanent  reputation  for  accuracy  and  authority. 
Lord  Coke  says,  {a)  that  Littleton's  Tenures  was  the  most  perfect 
and  absolute  work,  and  as  free  from  error  as  any  book  that  ever 
was  written  on  any  human  science  ;  and  he  is  justly  indignant  at 
the  presumptuous  and  absurd  censures  which  the  celebrated  civil- 
ian, Hotman,  was  pleased  to  bestow  on  Littleton's  clear  and  accu- 
rate view  of  English  feudal  tenures.  He  said  he  had  known  many 
of  his  cases  drawn  in  question,  but  never  could  find  any  judg- 
ment given  against  any  of  them,  which  could  not  be  affirmed  of 
any  other  book  in  our  law.  The  great  excellence  of  Littieton  is 
his  full  knowledge  of  the  subject,  and  the  neatness  and  simplicity 
of  his  manner.  He  cites  but  very  few  cases,  but  he  holds  no  opin- 
ion, says  his  great  commentator,  but  what  is  supported  by  author- 
ity and  reason.  A  great  part  of  Littleton  is  not  now  law, 
or  is  entirely  *  obsolete  with  us ;  and  particularly  much  of  *  504 
the  matter  in  the  chapters  on  estates  in  fee  tail,  copyholds, 
feudal  services,  discontinuance,  attornment,  remitter,  confirmation, 
and  warranty.  But,  even  at  this  day,  what  remains  concerning 
tenures  cannot  be  well  imderstood  without  a  general  knowledge 
of  what  is  abolished  ;  and  even  tiie  obsolete  part  of  Littieton  can 
be  studied  with  pleasure  and  profit  by  all  who  are  desirous  to  trace 
the  history  and  grounds  of  the  law.  It  has  been  supposed  by  Mr. 
Butler  that  Littieton's  treatise  would  still  be  a  proper  introduc- 
tion to  the  institutes  of  the  English  law  on  the  subject  of  real 
estates. 

Perkins's  Treatise  of  the  Laws  of  England,  written  in  the  reign 
of  Henry  Vlil.,  has  always  been  deemed  a  valuable  book 
for  the  learning  and  ingenuity  displayed  in  it  relating 
to  the  titie  and  conveyance  of  real  property.    Coke  said  it  was 

(a)  Preface  to  Co.  Litt  and  to  10  Co. 
46* 
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ivittily  and  learnedly  composed ;  and  Lord  Mansfield  held  it  to  be 
a  good  authority  in  point  of  law.  It  treats  of  grants,  deeds,  feoff- 
ments, exchange,  dower,  curtesy,  devises,  surrenders,  reserrations, 
and  conditions ;  and  it  abounds  with  citations,  and  supports  the 
positions  laid  down  by  references  to  the  Year  Books,  and  Fitzher- 
bert*s  Abridgment. 

The  Dialogue  between  a  Doctor  of  Divinity  and  a  Student  in 
Doctor  and  ^^  was  Written  by  St.  Germain,  in  the  reign  of  Henry 
stodent  Vni.,  and  discusses,  in  a  popular  manner,  many  principles 
and  points  of  common  law.  The  seventeenth  edition  of  this  work 
was  published  in  1787,  and  dedicated  to  the  younger  students  and 
professors  of  law.  It  has  always  been  considered  by  the  courts, 
and  the  best  of  the  juridical  writers,  as  a  book  of  merit  and  au- 
thority. The  form  of  writing  by  dialogue  was  much  in  use  among 
the  ancients,  and  some  of  the  finest  treatises  of  the  Greeks  and 
Romans  were  written  in  that  form,  and  particularly  the  remains 
of  the  Socratic  school  in  the  writings  of  Xenophon  and  Plato,  and 
the  rhetorical  and  philosophical  treatises  of  Cicero.  The  three 
most  interesting  productions,  in  the  form  of  dialogue,  on 
*  605  the  English  law,  are  Portescue,  already  mentioned,  *  this 
work  of  St.  Germain,  and  the  elegant  and  classical  work 
entitled  Eunomus,  or  Dialogues  concerning  the  Law  and  Constitu- 
tion of  England,  by  Mr.  Wynne. 

But  the  legal  productions  of  the  preceding  ages  were  all  8ui^ 
passed  in  value  and  extent  in  the  reigns  of  Elizabeth  and 
James  by  the  results  of  the  splendid  talents  and  immense 
erudition  of  Bacon  and  Coke.  The  writings  of  Lord  Bacon  on 
the  mimicipal  law  of  England  are  not  to  be  compared  in  reputa- 
tion to  his  productions  in  physical  and  moral  science ;  but  it  is 
nevertheless  true,  that  he  shed  light  and  learning,  and  left  the  im- 
pression of  profound  and  original  thought  on  every  subject  which 
he  touched.  It  was  the  course  of  his  life  to  connect  law  with 
other  studies,  and,  therefore,  he  admitted  that  his  arguments  might 
have  the  more  variety,  and  perhaps  the  greater  depth  of  reason. 
His  principal  law  tracts  are,  his  Elements  of  the  Common  Law, 
containing  an  illustration  of  the  most  important  maxims  of  the 
common  law,  and  of  the  use  of  the  law  in  its  application  to  the 
protection  of  person,  property,  and  character,  and  his  Beading 
upon  the  Statute  of  Uses.  Lord  Bacon  seems  to  have  disdained 
to  cite  authorities  in  his  law  treatises ;  and  in  that  respect  he  ap- 
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proved  of  the  method  of  Littleton  and  Fitzherbert,  and  condemned 
that  of  Perkins  and  Staunforde.  (a)  He  admits,  however,  that  in 
his  own  private  copy  he  had  all  his  authorities  quoted,  and  that 
he  did  sometimes  "  weigh  down  authorities  by  evidence  of  rea- 
son " ;  and  that  he  intended  rather  to  correct  the  law  than  soothe 
received  error,  or  endeavor  to  reconcile  contradictions  by  unprofit- 
able subtlety.  He  made  a  proposal  to  King  James,  for  a  digest  of 
the  whole  body  of  the  common  and  statute  law  of  England  ;  and 
if  he  had  been  encouraged  and  enabled  to  employ  the  resources 
of  his  great  mind  on  such  a  noble  work,  he  would  have  done  infi- 
nite service  to  mankind,  and  have  settled  in  his  favor  the 
question,  *  which  he  said  would  be  made  with  posterity,  *  506 
whether  he  or  Coke  was  the  greater  lawyer.  The  writings 
of  Lord  Bacon  are  distinguished  for  the  perspicuity  and  simplicity 
with  which  every  subject  is  treated. 

Lord  Coke's  Listitutes  have  had  a  most  extensive  and  permsr 
nent  influence  on  the  common  law  of  England.  The  oake>»iiMti- 
fii'st  part  is  a  commentary  upon  Littleton's  Tenures;  and,  *°»<»- 
notwithstanding  the  magnitude  of  the  work,  it  has  reached  seven- 
teen editions.  Many  of  the  doctrines  which  his  writings  explain 
and  illustrate  have  become  obsolete,  or  have  been  swept  away  by 
the  current  of  events.  The  influence  of  two  centuries  must  in- 
evitably  work  a  great  revolution  in  the  laws  and  usages,  as  well 
as  in  the  manners  and  taste  of  a  nation.  Perhaps  everything  use- 
ful in  the  Listitutes  of  Coke  may  be  found  more  methodically  ar- 
ranged, and  more  interestingly  taught,  in  the  modern  compilations 
and  digests ;  yet  his  authority  on  all  subjects  connected  with  the 
ancient  law  is  too  great  and  too  venerable  to  be  neglected.  The 
writings  of  Coke,  as  Butler  has  observed,  (a)  stand  between  and 
connect  the  ancient  and  the  modem  law,  —  the  old  and  new  juris- 
prudence. He  explains  the  ancient  system  of  law  as  it  stood  in 
his  day,  and  he  points  out  the  leading  circumstances  of  the  imio- 
vation  which  was  begun.  We  have  in  his  works  the  begimiing  of 
the  disuse  of  real  actions ;  the  tendency  of  the  nation  to  abolish 
the  military  tenures ;  the  rise  of  a  system  of  equity  jurisdiction, 
and  the  outlines  of  every  point  of  modern  law. 

The  second  part  of  the  Listitutes  of  Coke  is  a  commentary  upon 
the  ancient  statutes,  beginning  with  Magna  Charta,  and  proceed- 

(a)  Preface  to  his  Law  Tracts.  (a)  Pref.  to  Co.  litt 
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ing  down  to  the  reign  of  Henry  VIII. ;  and  his  commentaries 

upon  the  ancient  statutes  consisted,  as  he  himself  declared,  of  the 

authentic  resolutions  of  the  courts  of  justice,  and  were  not  like 

the  glosses  of  the  civilians  upon  the  text  of  the  civil  law, 

*  507    which  contain  so  many  diversities  *  of  opinion  as  to  increase 

rather  than  to  resolve  doubts  and  uncertainties.  His  com- 
mentary upon  Magna  Charta,  and  particularly  on  the  celebrated 
29th  chapter,  is  deeply  interesting  to  the  lawyers  of  the  present 
age,  as  well  from  the  value  and  dignity  of  the  text,  as  the  spirit 
of  justice  and  of  civil  liberty  which  pervades  and  animates  the 
work.  In  this  respect.  Lord  Coke  eclipses  his  contemporary  and 
great  rival.  Lord  Bacon,  who  was  as  inferior  to  Coke  in  a  just 
sense  and  manly  vindication  of  the  freedom  and  privileges  of  the 
subject,  as  he  was  superior  in  general  science  and  philosophy. 
Lord  Coke,  in  a  very  advanced  age,  took  a  principal  share  in  pro- 
posing and  framing  the  celebrated  Petition  of  Right,  containing 
a  parliamentary  sanction  of  those  constitutional  limitations  upon 
the  royal  prerogative  which  were  deemed  essential  to  the  liberties 
of  the  nation. 

The  third  and  fourth  parts  of  the  Institutes  treat  of  high  treason 
and  the  other  pleas  of  the  crown,  and  of  the  history  and  antiqtd- 
ties  of  the  English  courts.  The  harshness  and  severity  of  the 
ancient  criminal  code  of  England  are  not  suited  to  the  taste  and 
moral  sense  of  the  present  age  ;  and  those  parts  of  the  Institutes 
are  of  very  inconsiderable  value  and  use,  except  it  be  to  enlighten 
the  researches  of  the  legal  antiquary.  In  this  respect,  Coke's 
Pleas  of  the  Crown  are  inferior  to  the  work  imder  that  title  by 
Staunforde,  who  wrote  in  the  age  of  Philip  and  Mary,  and  was  the 
earliest  writer  who  treated  didactically  on  that  subject.  Staun- 
forde wrote  in  law  French  ;  but  Lord  Coke,  more  wisely  and  be- 
nevolently, wrote  in  English,  because,  he  said,  the  matter  of  which 
he  treated  concerned  all  the  subjects  of  the  realm. 

Before  we  quit  the  period  of  the  old  law,  we  must  not  omit  to 

notice  the  grand  abridgments  of  Statham,  Fitzherbert, 

and  Brooke.     Statham  was  a  baron  of  the  Exchequer,  in 

the  time  of  Edward  lY.    His  abridgment  of , the  law  was  a  digest 

of  most  titles  of  the  law,  comprising  under  each  head  adjudged 

cases  from  the  Year  Books,  given  in  a  concise  manner.    The 

cases  were  strung  together  without  regard  to  connection 

*  508    of  matter.    It  is  doubtful  whether  it  was  *  printed  before 
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or  after  ntzherbert's  work,  but  the  latter  entirely  superseded 
it.    Fitzherbert  was  published  in  the  reign  of  Henry  ntiherbert 
VUi,,  and  came  out  in  1614,  and  was,  for  that  period, 
a  work  of  singular  learning  and  utility.    Brooke  was     Brooke, 
published  in  1573,  and  in  a  great  degree  superseded  the 
others.    The  two  last  abridgments  contain  the  substance  of  the 
Year  Books  regularly  digested ;  and  by  the  form  and  order  which 
they  gave  to  the  rude  materials  before  them,  and  the  great  facility 
which  they  afforded  to  the  acquisition  of  knowledge,  they  must 
have  contributed  very  greatly  and  rapidly  to  the  improvement  of 
legal  science.    Even  those  exceedingly  laborious  abridgments  were 
in  their  turn  superseded  by  the  abridgments  of  Bolle  and  his  suc- 
cessors.   Dr.  Cowell,  who  was  contemporary  with  Coke, 
published  in  Latin  an  Institute  of  the  Laws  of  England, 
after  the  manner  of  Justinian's  Listitutes.    His  work  was  found- 
ed upon  the  old  feudal  tenures,  such  as  the  law  of  wards  and  liv- 
eries, tenures  in  capite^  and  knight  service.     While  the  writings 
of  Lord  Coke  have  descended  with  fame  and  honor  to  pdl^terity,  it 
was  the  fate  of  the  learned  labors  of  Dr.  Cowell  to  pass  unheeded 
and  unknown  into  irreclaimable  oblivion,  (a)    And,  with  -respect 
to  all  the  preceding  periods,  Reeves's  History  of  the  Eng- 
lish Law  contains  the  best  account  that  we  have  of  the 
progress  of  the  law,  firom  the  time  of  the  Saxons  to  the  reign  of 
Elizabeth.    It  covers  the  whole  ground  of  the  law  included  in 
the  old  abridgments,  and  it  is  a  work  deserving  of  the  highest 


(a)  Dr.  Cowell  pablished  a  Law  Dictiomuy,  or  tbe  Interpreter  of  Words  and  Terms 
nsed  either  in  the  Common  or  Statute  Law,  and  in  the  Tenures.  CoweU's  Interprets 
is  frequently  cited  by  the  English  antiquarians,  and  Mr.  Selden  makes  much  use  of  it 
in  his  notes  to  Fortescue.  It  is  one  of  the  authorities  used  by  Jacob  in  compiling  his 
Law  Dictionary ;  but  the  first  edition  under  James  I.  met  with  the  singular  fate  of 
being  suppressed  by  a  proclamation  of  the  King,  at  the  instance  of  the  House  of  Com- 
mons, for  conjtaining  the  heretical  and  monstrous  doctrine  that  the  king  was  an 
absolute  monarch,  and  above  the  law,  which  he  might  alter  or  suspend  at  his  pleas- 


^  In  December,  1850,  a  new  ''Law  Dictionary  and  Glossary,  containing  fuU  Defi- 
nitions of  the  principal  Terms  of  the  Common  and  Ciyil  Law/'  by  Alexander  JlC. 
Buirill,  Esq.,  was  published  in  New  York.  This  work  exhibits  antiquarian  learning 
and  legal  erudition,  rare  in  American  productions ;  and,  while  its  accurate  definitions 
and  practical  suggestions  render  it  useful  to  the  lawyer,  its  historical  loie  and  re- 
aearehes  into  recondite  sources  of  learning  oonunend  it  to  a  place  in  ^e  library  of 
the  general  scholar. 
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*  509    commendation.    *  I  am  at  a  loss  which  most  to  admire,  the 

full  and  accurate  learning  which  it  contains,  or  the  neat, 
perspicuous,  and  sometimes  elegant  style  in  which  that  learning 
is  conveyed. 

The  treatise  of  Sir  Henry  Pinch,  being  a  discourse  in  four  books, 
Finch»iDto-0^  the  maxims  and  positive  grounds  of  the  law,  was  first 
wane.  published  in  French,  in  1613 ;  and  we  have  the  authority 
of  Sir  William  Blackstone  for  saying,  that  his  method  was  greatly 
superior  to  that  in  all  the  treatises  that  were  then  extant.  His 
text  was  weighty,  concise,  and  nervous,  and  his  illustrations  appo- 
site, clear,  and  authentic.  But  the  abolition  of  the  feudal  tenures, 
and  the  disuse  of  real  actions,  have  rendered  half  of  his  work 
obsolete. 

Sheppard's  Touchstone  of  Common  Assurances  was  the  pro- 
sheppard't  ductiou  of  Mr.  Justice  Dodderidge,  in  the  reign  of  James 
TouciwtoDe,  I.  It  is  a  work  of  great  value  and  authority,  touching 
the  commpn-law  modes  of  conveyUnce,  and  those  derived  from  the 
statute  of  uses.  It  treats  also  copiously  of  the  law  of  uses  and 
devises ;  but  the  great  defect  of  the  book  is  l^e  want  of  that  lucid 
order  and  perspicuous  method  which  are  essential  to  the  cheerful 
perusal  and  ready  perception  of  the  merits  of  such  a  work.  The 
second  volume  of  Collectanea  Juridica  has  an  analysis  of  the  the- 
ory and  pnu^tice  of  conveyancing,  which  is  only  a  compendious 
abridgment  of  the  Touchstone  ;  and  there  is  a  very  improved  edi- 
tion of  it  by  Preston,  who  has  favored  the  profession  with  several 
excellent  tracts  on  the  law  of  real  property. 
Rolle's  Abridgment  of  the  Law  was  published  soon  after  the 
noifc,,  restoration,  with  an  interesting  preface  by  Sir  Matthew 
Abridgmenu  Hale.  It  brings  down  the  law  to  the  end  of  the  reign 
of  Charles  I.,  and  though  it  be  an  excellent  work,  and,  in  point 
of  method,  succinctness,  and  legal  precision,  a  model  of  a  good 
abridgment.  Sir  Matthew  Hale  considered  it  an  unequal  monument 
of  the  fame  of  RoUe,  and  that  it  fell  short  of  what  might  have 
been  expected  from  his  abilities  and  great  merit.  It  is  also  deemed 
by  Mr.  Hargrave  a  great  defect  in  Viner's  very  extensive 

*  510    abridgment,  that  he  should  *  have  attempted  to  engraft  it 

on  such  a  narrow  substance  as  Rollers  work.  BoUe  was 
Chief  Justice  of  England  under  the  protectorate  of  Cromwell,  and 
under  the  preceding  commonwealth ;  but  as  his  abridgment  was 
printed  in  the  reign  of  Charles  H.,  he  has  no  other  title  annexed 
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to  his  name  than  that  of  Sergeant  Rolle^  and  his  republican  dig- 
nity  was  not  recognized. 

Since  the  period  of  the  English  revolution,  the  new  digests  have 
superseded  the  use  of  the  former  ones;  and  Bacon,  Yiner,  Comyns, 
and  Cruise  contain  such  a  yast  accession  of  modern  law  learning, 
that  their  predecessors  have  fallen  into  oblivion.     Yi- 
ner's  Abridgment,  with  all  its  defects  and  inaccuracies, 
is  a  convenient  part  of  every  lawyer's  library.    "We  obtain,  by  it 
an  easy  and  prompt  access  to  the  learning  of  the  Year  Books  and 
the  old  abridgments,  and  the  work  is  enriched  with  many  reports 
of  adjudged  cases  not  to  be  found  elsewhere ;  but,  after  all  that 
can  be  said  in  its  favor,  it  is  an  enormous  mass  of  crude,  undi- 
gested matter,  and  not  worth  the  labor  of  the  compilar     comyn'i 
tion.    The  Digest  of  Lord  Chief  Baron  Comyn  is  a  pro-  ^«^^ 
duction  of  vastly  higher  order  and  reputation,  and  it  is  the  best 
digest  extant  upon  the  entire  body  of  the  English  law.    Lord  Ken- 
yon  held  his  opinion  alone  to  be  of  great  authority,  for  he  was  con- 
sidered by  his  contemporaries  as  the  most  able  lawyer  in  West- 
minster Hall,  (a)    The  title  Pleader  has  often  been  considered  as 
the  most  elaborate  and  useful  head  of  the  work ;  but  the  whole 
is  distinguished  for  the  variety  of  the  matter,  its  lucid  order, 
the  precision  and  brevity  of  the  expression,  and  the  accuracy 
and  felicity  of  the  execution.     Bacon's  Abridgment  was  com- 
posed chiefly  from  materials  left  by  Lord  Chief  Baron    BMon's 
Gilbert.    It  has  more  of  the  character  of  an  elementary  ^*>'*«*k"«°*' 
work  than  Comyn's  Digest.    The  first  edition  appeared  in  1736, 
and  was  much  admired,  and  the  abridgment  has   maintained 
its  great  influence  down  to  the  present  time,  as  being 
*  a  very  convenient  and  valuable  collection  of  principles,    *  511 
arising  under  the  various  titles  in  the  immense  system  of 
the  English  law.    And  in  connection  with  this  branch  of  the  sub- 
ject, it  will  be  most  convenient,  though  a  little  out  of  the  order  of 
time,  to  take  notice  of  Cruise's  recent  and  very  valuable    cmise't  m- 
Digest  of  the  Laws  of  England  respecting  Real  Property.  «^^ 
It  is  by  far  the  most  perfect  elemientary  work  of  the  kind  which 
we  have  on  the  doctrine  of  real  property,  and  it  is  distinguished 
for  its  methodical,  accurate,  perspicuous,  and  comprehensive  view 
of  the  subject.    All  his  principles  are  supported  and  illustrated  by 

(a)  3  Tena  Bep.  64, 631. 
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(he  most  judicious  selection  of  adjudged  cases.    They  are  arranged 

with  great  skill,  and  applied  in  confirmation  of  his  doctrines  with 

the  utmost  perspicuity  and  force. 

The  yarious  treatises  of  Lord  Chief  Baron  Gilbert  are  of  high 

value  and  character,  and  they  contributed  much  to  ad- 

Barai  Gilbert.  ^-  .  «  i  .      .t        ^  m    ^       •» 

vance  the  science  of  law  m  tiie  former  part  of  the  last 
century.  His  treatise  on  Tenures  deserves  particular  notice,  as 
having  explained,  upon  feudal  principles,  several  of  the  leading 
doctrines  in  Littleton  and  Coke ;  and  it  is  a  very  elementary  and 
instructive  essay  upon  that  abstruse  branch  of  learning.  His 
Essay  on  the  Law  of  Evidence  is  an  excellent  performance,  and 
the  groundwork  of  all  the  subsequent  collections  on  that  subject ; 
and  it  still  maintains  its  character,  notwithstanding  the  law  of  evi- 
dence, like  most  other  branches  of  the  law,  and  particularly  the 
law  of  commercial  contracts,  has  expanded  with  the  progress  and 
exigencies  of  society.  His  treatise  on  the  Law  of  Uses  and  Trusts 
is  another  work  of  high  authority^  and  it  has  been  rendered  pe- 
culiarly valuable  by  the  revision  and  copious  notes  of  Mr.  Sug- 
den. 
The  treatises  on  the  Pleas  of  the  Crown,  by  Sir  Matthew  Hale 
Hale  and  ^^^  Sergeant  Hawkins,  appeared  early  in  the  last  cen 
Hawkine.  tury,  and  they  contributed  to«give  precision  and  certainty 
to  that  most  deeply  interesting  part  of  jurisprudence.  They  are 
both  of  them  works  of  authority,  and  have  had  great  sano- 
*512  tion,  and  been  uniformly  and  strongly  recommended  *to 
the  profession.  Sir  Martin  Wright's  Litroduction  to  the 
sir  Martin  ^^^.w  of  Tcuures  is  au  excellent  work,  and  the  value  of  it 
Wright  cannot  be  better  recommended  than  by  the  fact  that  Sir 
William  Blackstone  has  interwoven  the  substance  of  that  treatise 
into  the  second  volume  of  his  Commentaries.  Dr.  Wood  pub- 
lished, in  1722,  his  Listitutes  of  the  Laws  of  England.  His  object 
was  to  digest  the  law,  and  to  bring  it  into  better  order  and  system. 
By  the  year  1754,  his  work  had  passed  through  eight  folio  editions, 
and  thereby  afforded  a  decisive  proof  of  its  value  and  popularity. 
It  was  greatly  esteemed  by  the  lawyers  of  that  age  ;  and  an  Amer- 
ican judge,  (a)  (himself  a  learned  lawyer  of  the  old  school,)  has 
spoken  of  Wood  as  a  great  authority,  and  of  weight  and  respect  in 
Westminster  Hall. 

(a)  M'Eeaa  C.  J.,  1  Dallas,  357. 
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But  it  was  the  fate  of  Wood's  Institutes  to  be  entirely  super- 
seded hj  more  enlarged,  more  critical,  and  more  attractive  pub- 
lications, and  especially  by  the  Commentaries  of  Sir  William 
Blackstone,  who  is  justly  placed  at  the  head  of  all  the 

BlACkftOIM.' 

modern  writers  who  treat  of  the  general  elementary 
principles  of  the  law.  By  the  excellence  of  his  arrangement,  the 
variety  of  his  learning,  the  justness  of  his  taste,  and  the  purity 
and  elegance  of  his  style,  he  conmiunicated  to  those  subjects  which 
were  harsh  and  forbidding  in  the  pages  of  Coke  the  attractions  of 
a  liberal  science,  and  the  embellishments  of  polite  literature.  The 
second  and  third  volumes  of  the  Commentaries  are  to  be  thor- 
oughly studied  and  accurately  understood.  What  is  obsolete  is 
necessary  to  illustrate  that  which  remains  in  use,  and  the  greater 
part  of  the  matter  in  those  volumes  is  law  at  this  day,  and  on  this 
side  of  the  Atlantic.^ 

I  have  necessarily  been  obliged  to  omit  the  mention  of  many 
valuable  works  upon  law,  as  my  object  in  the  present  lecture  was 
merely  to  select  those  which  were  the  most  useful  or  distin- 
guished.   With  respect  to  the  modern  didactic  *  treatises    *  518 
on  various  heads  of  the  law,  and  which  have  multiplied 
exceedingly  within  the  period  of  the  present  generation,  Modentna- 
I  can  only  take  notice  of  a  few  of  tliose  which  relate  to  ^^ 
the  law  of  real  property,  and  are  deemed  the  most  important.  The 
numerous  works,  both  foreign  and  domestic,  on  various  branches 
of  the  law  of  personal  rights  and  commercial  contracts,  I  may 
have  occasion  to  refer  to  hereafter,  as  the  subjects  of  which  they 
treat  pass  under  consideration,  in  the  course  of  these  lectures. 
Any  critical  notice  of  them  at  present  would  lead  us  too  far  from 
the  general  purpose  of  this  inquiry,  and  many  of  them  are  not 
sufficiently  matured  by  time  to  become  of  much  authority. 

Sanders's  Essay  on  Uses  and  Trusts  is  a  comprehensive  and  sys 
tematic  treatise,  but  it  wants  that  fulness  of  illustration,  and  neat 
and  orderly  arrangement,  requisite  in  the  discussion  of  so  abstruse 
and  complicated  a  branch  of  the  law.  The  learned  Mr.  Butler  has 


1  '"Till  of  late,"  sayi  Lord  Mansfield,  "loonld  never,  with  any  satisfaction  to 
myself,  point  ont  a  book  proper  for  the  pemsal  of  a  student ;  bnt  since  the  publication 
of  Bir.  Blackstone's  Commentaries,  I  can  never  be  at  a  loss."  Holliday's  Li^  of  Mans- 
fleld«  89. 

"His  Commentaries,"  says  Sir  William  Jones,  "are  the  most  correct  and  beantiful 
outline  that  ever  was  exhibited  of  any  human  science." 
VOL.  I.  47 
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given  a  very  elaborate  note  oa  the  same  subject ;  (a)  and  there  is 
an  excellent  sununarj  of  the  law  of  uses  and  trusts  in  Cruise's 
Digest,  arranged  with  his  customary  skill,  and  supported  by  an 
accurate  analysish  of  adjudged  cases,  which  are  apposite  and  perti- 
nent to  the  inquiry. 

Sugden's  Practical  Treatise  on  Powers  is  the  best  book  we  have 
on  that  very  abstruse  title  in  the  law.  It  was  regarded  by  the 
author  as  his  favorite  performance,  and  he  is  entitled  to  the  grati- 
tude of  the  student  for  his  masterly  execution  of  the  work.  It  is 
perspicuous,  methodical,  and  accurate.  Mr.  Sugden's  Treatise  on 
the  Law  of  Vendors  and  Purchasers  is  also  a  correct  and  useful 
collection  of  equity  principles  on  a  subject  extremely  interesting, 
and  of  constant  forensic  discussion,  (b)  Roberts,  on  Fraudulent 
Conveyances,  covers  a  very  important  head  in  the  jurisprudence 
of  the  courts  of  equity.  He  has  collected  the  cases  arising  under 
the  statutes  of  18  and  27  Elizabeth,  respecting  conveyances 
*514  that  are  deemed  fraudulent  in  respect  to  creditors  *and 
purchasers ;  and  though  the  treatise  is  written  in  bad  taste, 
it  is  a  useful  digest  of  the  law  on  that  subject.  Powell's  Essay 
upon  the  Learning  of  Devises  contains  a  systematical  and  valuable 
view  of  an  important  branch  of  the  law  concerning  title  to  real 
property,  and  it  is  enlivened  with  some  spirited  discussions ;  but 
neither  the  essay,  nor  the  one  of  his  upon  Mortgages,  are  to  be 
compared  to  the  clear,  succinct,  and  masterly  analysis  of  the  cases 
imder  similar  titles,  in  the  great  work  of  Mr.  Cruise.  Feame's 
Essay  on  Contingent  Bemaindsrs  and  Executory  Devises  is  a  per- 
formance of  a  very  superior  character.  It  is  eminently  distin- 
guished for  the  ability  and  perspicuity  with  which  it  unfojds  and 
explains  the  principles  of  the  most  intricate  parts  of  the  law.  Mr. 
Preston's  recent  Essays  on  Estates  and  Abstracts  of  Title  contain 
sound  and  clear  views  of  the  law  of  real  property,  and  they  have 
already  attained  the  authority  of  works  of  established  reputation. 

I  have  thus  attempted,  for  the  assistance  of  the  student,  to 
tmfold,  in  this  and  tibe  preceding  lecture,  the  principal  sources 


(a)  Note  S81  to  lib.  S  Go.  Litt 

(5)  In  S  M0II07,  561,  Lord  Ch.  Hart,  as  late  as  1829>  spoke  very  dispangingly  of 
Sugden's  Treattse  on  Vendors  and  Purchasers,  bj  saying  tilial  it  was  not  to  be  cited 
as  an  authority  per  m.  This  was  going  qnite  as  far  as  deoonim  wonld  wanant,  con- 
sidering that  Mr.  Sngden  had  been  his  immediate  jnedeoessor  on  the  Irish  Chaaoeiy 
Bench. 
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from  which  we  derive  the  evidence  and  rules  of  the  common  law. 
There  is  another  source  still  untouched,  from  which  a  great  acces- 
sion of  sound  principles,  particularly  on  the  subjcfct  of  personal 
contract,  has  been  received,  to  enlarge,'  improve,  and  adorn  our 
municipal  codes.  I  allude  to  the  body  of  the  civil  law  contained 
in  the  Institutes,  Digest,  and  Code  of  Justinian ;  and  our  atten- 
tion will  be  directed  to  that  subject  in  the  next  lecture. 
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LECffURB  XXIII. 


OF  THE  CIVIL  LAW. 


The  great  body  of  the  Roman  or*  civil  law  was  collected  and 
digested  by  order  of  the  Emperor  Justinian,  in  the  former  part 
of  the  sixth  century.  That  compilation  has  come  down  to  mod- 
em times,  and  the  institutions  of  every  part  of  Europe  have  felt 
its  influence,  and  it  has  contributed  largely,  by  the  richness  of 
its  materials,  to  their  character  and  improvement.  With  most 
of  the  European  nations,  and  in  the  new  states  in  Spanish  Amer- 
ica, in  the  province  of  Lower  Canada,  (a)  and  in  one  of  the  United 
States,  (5)  it  constitutes  the  principal  basis  of  their  unwritten  or 
common  law.  It  exerts  a  very  considerable  influence  upon  our 
own  municipal  law,  and  particularly  on  those  branches  of  it  which 
are  of  equity  and  admiralty  jurisdiction,  or  fall  within  the  cogni- 
zance of  the  surrogate's  or  consistorial  courts,  (e) 

The  histovy'of  the  venerable  system  of  the  civil  law  is  pecu- 
liarly interesting.  It  was  created  and  gradually  matured  on 
the  banks  of  the  Tiber,  by  the  successive  wisdom  of  Roman 
statesmen,  magistrates,  and  sages ;  and  afier^  governing 
*516  *the  greatest  people  in  the  ancient  world  for  the  space 
of  thirteen  or  fourteen  centuries,  and  undergoing  extraor- 
dinary vicissitudes  after  the  fall  of  the  western  empire,  it  was 
revived,  admired,  and  studied  in  modern  Europe,  on  account  of 


(a)  Beal  property  law  in  Canada,  under  French  grants,  was  established  upon  tiie 
basis  of  the  Ck>ntame  de  Paris,  with  feudal  burdens.  The  French  ciyil  law,  as  it  ex- 
isted in  Canada  at  the  time  of  the  conquest  of  the  province,  still  prevails,  without  aaj 
of  the  ameliorations  of  the  code  Napoleon. 

(6)  See  the  Civil  Code  of  the  state  of  Loi;^iaaa,  as  adopted  in  1824. 

(c)  The  Boman  law  is  blended  with  that  of  the  Dutch,  and  carried  into  their  Asi- 
atic possessions ;  and  when  the  island  of  Ceylon  passed  into  the  hands  of  the  English, 
justice  was  directed  to  be  administered  according  to  the  former  i^stem  of  laws  in  the 
Dutch  courts ;  and  Van  Leeuwen's  Commentaries  on  the  Aoman  Dutch  law  were 
translated  into  English  in  1820,  expressly  for  the  benefit  of  the  English  judiciary  in 
thal^  island. 

For  a  masterly  account  of  the  history  and  character  of  the  Roman  civil  law,  the 
stndent  should  consult  the  44th  chapter  of  Gibbon's  Decline  and  Fall  of  the  Roman 
Empire. 
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the  variety  and  excellence  of  its  general  principles.  It  is  now. 
taught  and  obeyed,  not  only  in  France,  Spain,  Germany,  Hol- 
land, and  Scotland,  but  m  the*  islands  of  the  Indian  Ocean,  and 
on  the  banks  of  the  Mississippi  and  the»  St.  Lawrence.  So  true, 
it  seems,  are  the  words  of  D'Aguesseau,  that  ^^  the  grand  desti* 
nies  of  Rome  are  not  yet  accomplished ;  she  reigns  throughout 
the  world  by  her  reason,  after  having  ceiised  to  reign  by  her  au- 
thority." 

My  design  in  the  present  lecture  is  to  make  a  few  general  ob- 
servations on  the  history  and  character  of  the  civil  law,  in  order 
to  excite  the  curiosity  and  direct  the  attention  of  the  student  to 
the  proper  sources  of  information  on  the  subject.  The  acquaint- 
ance which  I  have  with  that  law  is  necessfiunly  very  imperfect ; 
and  I  am  satisfied  that  no  part  of  it  can  be  examined,  and  no  one 
period  of  its  history  can  be  touched,  by  a  person  not  educated 
under  that  system,  without  finding  himself  at  once  admonished 
of  the  difiiculty  and  delicacy  of  the  task,  by  reason  of  the  over- 
whelming mass  of  learning  and  criticism  which  presses  upon 
every  branch  of  the  inquiry. 

That  part  of  the  Soman  jurisprudence  which  has  been  denom 
inated  the  ancient,  embraced  the  period  from  the  foundation  of 
the  city  by  Romulus  to  the  establishment  of  the  twelve  tables. 

The  fragment  of  the  Enchiridion  inserted  in  the  Pandects,  (a) 
is  the  only  ancient  history  of  the  first  ages  of  the  Roman  EariyBomaa 
law  now  extant.    It  was  oomposed  by  Pomponius,  in**^* 
the  second  century  of  the  Christian  era,  and  rescued  from  ob- 
livion by  Justinian;    and  Bynkershoek   has  republished 
*it,  and  endeavors  to  restore  the  integrity  of  the  origi-    *517 
nal  text  by  emendations  and  a  critical  commentary,  (a) 
From  this  fragment  we  learn  that  Sextus,  or  Gains  Papirius,  who 
was  a  pontifex  maximus  about  the  time  of  the  expulsion  of  Tar- 
quin,  made  a  collection  of  the  leges  regioBy  or  laws  and  usages  of 
the  Romans  under  their  kings,  and  which  was  known  by  the 
name  of  the  Jus  Givile  Papirianum.    Very  few,  if  any  fragments 
of  this  original  collection  by  Papirius  now  remain,  though  efforts 
have  been  mad^  to,  restore,  if  possible,  some  portion  of  these  early 
Roman  laws.  (5)    Such  a  work  was  evidence  of  great  progress  in 

(a)  Big.  lib.  1,  tit  2.    Ih  origine  jtaria, 

(a)  Prcetermissa  ad  kg.  2D,    De  origitie  juris.    Opera,  torn.  i.  301. 

(5)  Heinecc  Antiq.  Rom.  Jur.  Fronm.  sec.  1  and  2.    Hist.  Jar.  Cir.  lib.  i.  sec  15, 16. 
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jurisprudence  under  the  kings,  and.  it  must  have  oontained  an 
account  which  would  have  been  at  the  present  day  most  deeply 
interesting  and  curious,  of  the  primitiye  institutions  of  a  city  des- 
tined to  become  the  mistress  of  the  world,  (e) 

The  genius  of  the  Roman  goyemment  and  people  had  displayed 
itself  by  the  time  of  the  expulsion  of  their  kings,  and  the  foxmda- 
tions  of  their  best  institutions  and  discipline  had  been  laid.  The 
Roman  people  were  or^nally,  or  very  early  in  their  history, 
divided  into  three  tribes  and  thirty  curiie,  and  the  patrician  order 
and  the  Roman  senate  were  instituted  under  Romulus,  and  that 
last  body  became  in  process  of  time  the  most  powerful  and  majes- 
tic tribunal  in  all  antiquity,  {d)  The  general  assemblies  of 
*  518  the  people  or  eamitia  were  *  a  part  of  the  primitive  gov- 
ernment, and  a  very  efficient  portion  of  the  legislative 
power,  and  they  met  in  their  curice,  parishes  or  wards,  and  the 
vote  of  every  citizen  belonging  to  the  curiad  was  equal  in  these 
camitia  curiata.  The  senate  was  a  select  body  of  three  hundred 
of  the  elder  citizens,  from  the  heads  of  the  clans  or  genteSj  and 
regard  was  had  to  rank,  birth,  property,  honor,  and  age.  The 
king  was  elected  for  life  by  the  curise,  upon  the  nomination  of  the 
senate,  and  the  laws  of  the  eamitia  conferred  upon  him  the  powers 
of  a  civil  and  military  chief,  (a)    The  fecial  and  other  colleges 

(c)  Gibbon,  in  his  Histoiy,  toI.  yiii.  p.  5,  note,  denies  altogether  the  fact  of  anj 
snch  original  compilation  bj  Papirins.  Niebuhr,  on  the  other  hand,  though  he  treats 
much  of  the  early  Roman  history  as  a  legend,  says,  that  the  high  antiquity  of  the  col- 
lection of  the  laws  of  the  kings,  compiled  by  Papirius,  seems  unquestionable.  Histoiy 
of  Rome,  vol.  i.  p.  211,  (£ng.  edit)  I  am  incompetent  to  decide  such  a  question. 
It  is  cited  as  an  original  and  authentic  work  by  Pomponins,  who  had  infinitely  better 
means  of  knowledge  than  any  modem  writer ;  and  it  is  assumed  to  be  so  by  such 
master  critics  as  Bynkershoek  and  Heineccius;  and  yet  the  singular  learning  and 
acuteness  of  Gibbon  give  almost  overbearing  weight  to  his  critical  opinions. 

{d}  Cic.  de  Bepublica,  b.  2.  In  hoc  crbis  terra  Btmctissimo,  ffravissinwgue  condlio. 
Cic.  in  Cat 

(a)  I  have  followed  Dionysius  of  Halicamassus,  Liyy,  Cicero,  and  the  other  authors 
of  the  classical  ages,  in  respect  to  the  early  political  and  legal  history  of  Borne ;  and 
I  have  not  been  inclined  to  adopt  the  historical  sceptidsihs  of  some  modem  anti- 
quaries, (of  whom  Niebuhr  may  be  placed  at  the  head,)  so  far  as  to  reject  as  fable 
what  the  classics  have  taught  us  concerning  the  civil  and  political  institutions  of  the 
earlier  Bomans.  The  account  in  the  text  of  the  mixed  monarchy  of  Rome,  under  the 
kings,  is  confirmed  by  Niebuhr  himself.  Hist  of  Rome,  vol.  i.  pp.  290-295,  Englbh 
edit  Camb.  1828.  He  holds,  however,  contrary  to  the  received  opinion,  that  the 
curicB  were  assemblies  of  the  patricians,  or  genta,  or  heads  of  families,  and  not  of  the 
whole  people;  and  that  the  PlAe  were  landholders  of  the  neighboring  towns  and 
country,  and  field-laborers,  who  were  free,  and  abov^  the  degree  or  condition  of  the 
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established  by  Numa  bound  the  Bonums  to  religious  discipline.  (() 
Servius  Tullius  divided  the  people  into  six  classes,  and  one  hun- 
dred and  ninety-three  centuries,  and  this  was  a  most  important 
change  in  the  Roman  polity.  The  •first  class  contained 
the  patricians,  knights,  and  rich  citizens,  *and  ninety-  *519 
eight  centuries;  the  Plebs  were  also  now  admitted  to  a 
vote  in  the  legislature,  and  when  the  people  assembled  by  cen- 
turies in  their  oomitia  eefUuriataj  (as  they  generally  did  thereafter 
when  called  by  the  consuls  or  senate,)  they  voted  by  centuries ; 
and  the  first  class,  containing  a  majority  of  all  the  centuries,  if 
unanimous,  dictated  the  laws.  This  arrangement  threw  the  pow- 
ers of  government  into  the  hands  of  the  patrician  order,  and  of 
men  of  property,  (a) 

After  the  establishment  of  the  republic,  all  the  higher  magis- 
trates were  elected  by  the  burghers  or  patricians  in  their  euricBj  or 
by  the  whole  people  in  the  comiUa  centuriata,  which  were  convoked 

cHents  attached  to  the  patridans,  bnt  that  thej  had  no  vote.  Niebnhr's  work  is  so 
intermixed  with  trae  and  fiibnloos  storf,  and  he  goes  so  deeply  into  the  ''tangled 
thickets  of  the  forest/'  that  it  becomes  rather  difficult  to  know  what  is  and  what  is 
not  to  be  deemed  genuine  history,  amid  his  incessant  scepticisms  and  complicated 
narration.  I  am  quite  reconciled  to  the  observation  of  Dr.  Arnold,  in  his  profound 
and  learned  "  History  of  Rome,"  vol.  i.  100,  that,  "  although  the  legends  of  the  early 
Roman  story  are  neither  historical  nor  yet  coeval  with  the  subjects  which  they  cele- 
brate, still  their  ikme  is  so  great,  and  their  beauty  and  interest  so  surpassing,  that  it 
would  be  unpardonable  to  sacrifice  them  altogether  to  the  spirit  of  inquiry  and  of 
fact,  and  to  exclude  them  from  the  place  which  they  have  so  long  held  in  Roman 
history." 

(6)  Numa  rdigumituB  et  divino  jure  popuhtm  detmxit.  Tac.  Ann.  3,  26.  According 
to  Cicero,  the  auspices,  religions  ceremonies,  courts  of  justice,  appeals  to  the  people, 
the  senate,  and  the  whole  military  discipline,  were  instituted  by  royal  authority,  as 
early  as  the  foundation  of  the  city.  He  imputes  the  institution  of  the  auspices  and 
the  senate  particularly  to  Romulus.  Tusc  Quest  lib.  iv.  1.  Be'Repub.  lib.  ii.  sec 
9, 10, 14.  He  says,  further,  that  JYunia  vxu  the  auAar  of  laum  which  were  then  extant ! 
Ibid.  lib.  y.  sec.  2.  He  regarded  the  office  of  augur  as  one  of  the  most  important  in 
the  commonwealth ;  for  the  augurs,  as  he  observed,  had  power  to  dismiss  the  eomitia, 
and  to  command  the  consuls  to  lay  down  their  office,  and  to  grant  or  refuse  permis- 
sion to  form  treaties,  and  to  abrogate  laws  not  legitimately  executed.  No  edict 
of  the  magistrates,  relating  to  domestic  or  foreign  affairs,  could  be  ratified  without 
their  authority.  Ibid.  lib.  2.  Fuss  on  Roman  Antiquities,  edit.  Oxf.  1S40,  pp. 
164,  165. 

(a)  Eoaque  ita  disparavU,  says  Cicero,  (that  is,  he  so  distributed  the  citizens  in  classes,) 
vi  sujffroffia  rum  in  multitudiniSf  ted  m  ktaqtletium  poUttate  estent;  eurauitque,  quod  temper  in 
repuhlica  tenendum  est,  ne  plurimum  txdeant  plurimi.  De  Repub.  lib.  ii.  sec.  22.  Cicero 
seems  to  have  been  aware  of  the  danger  to  property  from  universal  and  equal  suflfhige, 
-—Ita  nee  prohtbebatur  quitquam'Jure  tuffragii:  et  it  vdUbat  in  tujffhagio  plurimum,  cujut 
phaimum  inlererat  ette  in  Optimo  Statu  dvitatem*    Ibid. 
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by  the  consuls,  and  they  presided  in  them,  counted  the  votes,  and 
declared  the  result ;  and  their  resolutions  were  leges  of  the  highest 
authority,  and  binding  on  the  whole  community.  After  the  insti- 
tution of  tribunes,  the  assemblies  of  the  people  were  frequently 
convoked  by  tribes,  and  there  all  the  people  met  on  an  equality, 
and  voted  per  capita.  In  the  oomitia  trOnUa^  the  people,  after  vio- 
lent struggles,  elected  the  tribimes  and  subordinate  magistrates, 
and  enacted  plebisetta^  binding  on  the  plebeians  alone,  until  the 
Hortensian  law  made  the  decrees  of  the  people  in  their  comitia  trir 
buta  binding  equally  on  patricians  and  plebeians,  (b) 

As  the  whole  administration  of  justice,  civil  and  criminal,  had 
been  transferred  from  the  kings  to  the  consuls,  it  soon  became 

necessary  to  control  the  exercise  of  this  formidable  power. 
*620    This  was  done  by  the  Valerian  law,  proposed  by  *the 

consul  Valerius  PubUcola,  granting  to  persons  accused  of 
capital  crimes  a  right  of  appeal  from  the  judgment  of  the  consuls 
to  the  people.  It  then  became  an  established  principle  in  the 
Roman  constitution,  that  no  capital  punishment  could  be  inflicted 
upon  a  Roman  citizen  without  the  vote  of  the  people,  though  the 
consuls  retained  the  power  of  inflicting  very  severe  imprison- 
ment, (a)  The  Valerian  law  became  an  imperfect  palladium  of 
civil  liberty,  and  was  in  some  respects  analogous  to  the  habeas  oar- 

(6)  Dig.  1, 2, 2, 8 ;  GraTiiiA,  de  Orta  et  Prog.  Jar.  Ciy.  sec.  28.  The  pUbiscita,  prior 
to  the  Hortensian  law,  required  the  sanction  of  the  senate  and  of  the  assembly  of  the 
curia  to  be  binding  on  all  orders  in  the  state.  As  the  comitia  curiata  were  assemblies 
of  the  patricians  and  plebeians,  and  in  which  aU  the  great  offices  and  powers  of  sov- 
ereigntj  were  conferred,  the  comitia  tributa  were  assemblies  of  the  plebeians  only,  and 
were  held  independently  of  patrician  magistrates  and  influence.  They  could  be  held 
without  a  prerious  senatua  oonmltum,  and  were  not  subject  to  the  check  of  the  auspices, 
which  were  under  the  management  of  the  patricians.  The  comitia  centttriata  embraced 
all  the  orders  of  the  state,  and  all  persons  of  an  age  for  militaiy  service,  and  the  patri- 
cians and  their  clients,  and  plebeians,  all  found  a  place  in  them.  In  the  comitia  tribiaa 
the  votes  were  taken  by  tribes,  and  in  the  comitia  cwriata  by  curia.  The  patricians  ex- 
ercised  controlling  influence  in  the  comitia  caituriata  by  means  of  the  votes  of  their 
clients.  The  increase  of  the  numbers  and  wealth  of  the  dients  of  the  burghers  or  patri- 
cians gave  the  comitia  centuriata  in  which  they  voted,  in  the  progress  of  time,  a  popular 
character  and  influence ;  for  though  the  clients  lost  their  order  and  tribe  by  becoming 
dependent  clients,  they  became  wealthy,  for  they  could  follow  retail  trade  and  manu- 
factures ;  and  the  comitia  of  centuries,  in  which  the  commons  formed  every  century  ex- 
cept six,  grew  to  be  assimilated,  in  a  great  measure,  to  those  of  the  tribes.  Arnold's 
Hist,  of  Rome,  vol.  i.  140, 141. 

(a)  l)ig.  1,  2,  2, 16.  The  Roman  dominion  was  absolute  after  a  mile  beyond  the 
walls  of  the  city,  and  the  magistrates  wielded  the  sword  with  foil  sovereignty.  Ar- 
nold's Hist.  vol.  iii.  10. 
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ptu  act  in  the  English  law ;  but  the  appointment  of  a  dictator  was 
a  suspension  of  the  law.  (b) 

As  the  royal  laws  collected  by  Papirius  had  ceased  to  operate, 
except  indirectly  by  the  force  of  usag» ;  and  as  the  Romans,  for 
twenty  years  after  the.  expulsion  of  Tarquin,  had  been  governed 
without  any  known  public  rules,  (c)  they  began  to  suffer  the  evils 
of  uncertain  and  unsteady  laws,  and  of  the  absolute  and  capricious 
power  of  the  consuls  beyond  the  walls  of  the  city.  The  call  for  a 
written  law  was  a  long  time  resisted  on  the  part  of  the  magistrates 
and  senate ;  but  it  was  at  last  complied  with,  and  a  commission  of 
three  persons,  by  the  joint  consent  of  the  senate  and  tribunes,  was 
instituted  to  form  a  system  of  law.  This  commission  gave  birth 
to  the  twelve  tables,  which  form  a  distinguished  era  in  the  history 
of  the  Roman  law,  and  constitute  the  commencement  of  what  has 
been  called  the  middle  period  of  the  Roman  jurisprudence,  (d) 

{b)  This  great  law  of  appeal  was  re-enacted  in  the  fifth  consulship  of  M.  Yaleritis 
Conms. 

(c)  Ineerto  magUjure  et  conmuiudine  qttcan  per  latam  legem.    Dig.  1,  2,  3. 

(d)  The  Enchiridion  of  Pomponius  says,  that  the  deputies  were  commissioned  to 
seek  laws  from  the  Grecian  cities;  (Dig.  I,  2,  2,  4;)  and  the  original  historians, 
(liyy,  b.  8,  c.  31,  32,)  and  Dionysins  of  Halicamaasns,  (Antiq.  Bom.  b.  10,)  say, 
that  the  deputation  was  sent  to  Athens  to  learn  the  laws  and  institutions  of  Greece. 
Gravina,  (De  Ortu  et  Prog.  Jur.  Civ.  sec.  32 ;  and  De  Jure  Nat.  Gent,  et  xii.  tabula- 
rum,  sec.  23.)  Heineccius,  (Hist  Jur.  Civ.  sec  24 ;  and  Antiq.  Boman  Jur.  Prosm. 
sec.  3,)  Voet,  (Com.  ad  Pand.  1,  2,  1.)  Dr.  Taylor,  (Hist,  of  the  Roman  Law,  p.  8.) 
Pothier,  (Pricfatio  sen  Prolegomena  in  Pandectas  Justinianeas,  part  1,  c  1 ;  De 
IiCgibus  Antiquis,)  and  the  generality  of  modem  writers  on  Roman  histoiy  and  law, 
assume  it  to  be  a  conceded  fact,  on  the  authority  of  Livy,  Dionysius,  Cicero,  Pliny, 
and  others,  that  the  embassy  went  to  Athens.  Tacitus  (Ann.  3,  27)  observes  gen- 
eraUy,  acdtif  qucs  usquam  egregia,  and  the  deputies  must  have  visited  at  least  the  Gre- 
cian cities  in  lower  Italy.  M.  Bonaby,  a  learned  French  writer,  has,  however,  written 
three  dissertations  upon  the  origin  of  the  laws  of  the  twelve  tables,  and  he  considers 
the  story  of  a  Boman  deputation  to  Athens  as  fabulous.  He  endeavors  to  maintain, 
by  an  able  discussion  concerning  the  early  history  of  the  Boman  constitution  and 
laws,  and  by  a  critical  and  even  profound  examination  of  the  laws  of  the  twelve 
tables,  that  they  were  not  borrowed  from  the  jurisprudence  of  Athens,  but  that  they 
were  essentially  a  restoration  oi  the  ancient  Boman  laws  under  Bomulus,  Numa,  and 
Scrvius  Tullius,  and  which  had  gone  into  disuse  under  the  consuls.  He  admits,  how- 
ever, that  the  plan  of  the  mixed  monarchy,  and  many  of  the  Boman  usages  under  the 
kings,  had  their  origin  in  the  usages  of  Athens  and  Sparta.  (Mem.  de  TAcad.  dcs 
Inscriptions  et  Belles-Lettres,  tom.  xviii.  edit.  Amst.  1743.)  It  is  worthy  of  observa- 
tion, that  this  sceptical  as  well  as  learned  writer  does  not  hesitate  to  assume,  on  the 
authority  of  Dionysius  of  Hulicamassns,  the  authenticity  of  the  history  of  the  Boman 
kings.  Gibbon  (Hist.  vol.  viii.  p.  8)  is  also  decidedly  of  opinion  that  the  deputation 
never  visited  Athens,  and  he  gives  plausible  reasons  for  his  belief;  and  though 
Cicero  says,  (De  Leg.  b.  2,  c  23  and  25^)  that  the  regulations  in  the  twelve  tables 


562  SOURCES  OF  MUNICIPAL  LAW.  [PART  IIL 

The  twelve  tables  were  digested  by  ten  decemvirs,  appointed. 
The  twelve  ^^^  the  coHsent  of  the  commons,  out  of  the  patridto 
w>ies.  order,  on  the  return  of  the  deputies  from  Greece.  They 
were  ratified  by  the  consent  equally  of  the  patricians  and  ple- 
beians, (e)  and  they  consisted  partly  of  laws  transcribed  from  the 
institutions  of  other  nations,  partly  of  such  as  were  altered  and 
accommodated  to  the  manners  of  the  Romans,  partly  of  new  pro- 
visions, and  mainly,  perhaps,  of  laws  and  usages  imder  their 
ancient  kings.  (/)     They  were  written  in  a  style  exceedingly  brief, 


oonceming  AineraU  were  translated  from  the  laws  of  Solon,  and  the  deoeniTiri  had 
adopted  almost  the  yery  words  of  Solon,  jet  M.  Bonabj  veiy  ingeniooslj  relies  upon 
Cicero,  as  one  of  the  authorities  in  support  of  his  hypothesis.  Niebuhr,  in  his  History 
of  Rome,  (vol.  ii.  edit  Phfl.  1835,  by  Hate  and  Thiriwall,  pp.  228-231,)  concludes 
that  the  deputies  visited  Athens,  but  that  there  is  no  resemblance  between  the  Attic 
ciyil  law  and  the  twelve  tables,  either  as  to  personal  rights  or  judicial  proceedings. 
But  Niebnhr  was  evidently  in  an  error  when  he  says,  (vol.  ii.  231,  note  7,)  that  "  no- 
where does  Cicero  give  the  least  hint  that  there  was  any  Greek  element  in  the  twelve 
tables."  He  must  have  forgotten  the  passages  from  Cicero,  De  Legibus,  to  wludi  I 
have  referred. 

(e)  Niebuhr  (Roman  History,  vol.  ii.  p.  235,  edit.  Phil.  1835)  says  that  the  code  of 
the  decemvirs,  being  approved  by  the  senate,  was  brought  before  the  centuries,  and 
their  assent  was  ratified  by  the  curice,  under  the  presidency  of  the  colleges  of  priests, 
and  the  sanction  of  happy  auspices. 

(/)  Gravina,  de  Ortu  et  Prog.  J.  C.  sec.  32;  Niebuhr's  Hist,  of  Rome,  voL  ii.  248, 
251,  note,  253.  Niebuhr  says  Umt  the  twelve  tables  were  nothing  more  than  the 
ancient  statutes  consolidated.  A  learned  writer  of  our  own  countiy,  in  the  New  York 
Review  ibr  October,  1839,  who  avows  his  education  and  shows  his  acquirements  in 
the  European  schools  of  the  civil  law,  gives  very  solid  reasons  for  his  opinion  that  the 
code  of  the  twelve  tables'  was  essentially  declaratory  of  ancient  laws  and  usages. 
Fragments  of  the  twelve  tables  were  collected,  and  distributed  with  great  aocnracy 
under  their  original  and  proper  divisions,  by  J.  Gothofred,  in  a  work  entitled,  Quatuor 
Pontes  Juris  Civilis,  printed  in  1653 ;  and  his  collection,  Heineodus  says,  (Antiq.  Jur. 
Rom.  Pro»m.  sec.  5,)  is  to  be  preferred  to  that  of  all  others.  His  collection,  distribu- 
tion, and  interpretation  of  the  tables  has  been  followed  by  Gravina,  who  has  inserted 
the  originals  with  a  paraphrase  at  the  conclusion  of  his  treatise  De  Jure  Natural! 
Gentium  et  XII.  Tabularum.  He  has  also  given  a  copious  commentary  upon  that 
collection.  They  were  redigested  and  inserted  at  length  in  a  voluminous  L'Histoire 
Romaine  of  the  Jesuits  Cotrou  and  Rouillc,  and  copied  from  them  into  Hooke's  Ro- 
man History,  b.  2,  c.  27.  A  summary  of  this  curious  and  celebrated  code,  which  had 
such  permanent  influence  on  Roman  jurisprudence,  and  is  so  constantly  alluded  to  by 
Roman  jurists,  will  not  be  unacceptable  to  the  American  student 

The  1st  table  related  to  law  svuts,  and  regulated  the  right  of  citation  of  the  defendant 
before  the  prsBtor.  The  creditor,  of  his  own  authority,  seized  his  debtor,  where  he 
found  him  in  public,  and  carried  him  before  the  praetor,  and  if  the  debtor  resisted,  the 
creditor  might  seize  and  drag  him.  Andntia  injvs —  Te  in  jus  voeo;  and  if  old  or  in- 
firm, the  plaintiflTwas  to  provide  him  with  a  jumentum,  or  open  carriage.  (But  even 
this  iprovision  was  reprobated  in  after  ages  for  its  severity.    A.  GeO*  Noct  Att.  20, 
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elliptical,  and  obscure  ;  and  they  show  the  great  simplicity  of 
Boman  manners,  and  are  eyidence  of  a  people  tinder  a  rugged 


1.)  The  debtor,  if  he  wanted  time,  was  obliged  to  give  a  caution  or  bail  for  his  ap- 
pearance at  a  future  daj.  The  prsstor  was  to  decide  the  cause  promptly  by  daylight ; 
and  if  the  accuser  wanted  witnesses,  he  was  allowed  to  go  before  his  adversary's 
house,  and  to  repeat  his  demand  for  three  days  together  by  loud  outcry.  Mr.  Justice 
Ware,  of  the  District  Court  of  Maine,  has  given,  in  the  case  of  Lane  v,  Townsend, 
Ware,  299,  a  brief  account  of  the  commencement  and  progress  of  a  Boman  suit  in 
its  first  stages.  It  is  an  interesting  examination,  and  sheds  much  learning  and  light 
on  the  obscure  subject ;  and  points  out  inaccuracies  not  only  in  Brown's  Civil*  and 
Admiralty  Law,  but  in  Blackstone's  Commentaries,  in  respect  to  the  stipulation  or 
bail  required  of  the  defendant  in  the  suit.  Dr.  Arnold,  in  his  History  of  Bome,  vol.  i. 
280,  says,  that  our  whole  knowledge  of  the  old  actions  at  law  is  derived  from  the  Insti- 
tutes of  Gains,  which,  in  their  original  form,  were  discovered  by  Niebuhr  in  1816. 

The  2d  table  related  to  robbery,  theft,  tretpass,  and  breaches  of  trust.  It  allowed  the 
right  to  kill  a  robber  by  night  It  inflicted  corporal  punishment  and  slavery  on  con- 
viction of  robbeiy,  unless  the  parties  settled  with  each  other.  Slaves,  guilty  of  rob- 
bery, were  to  be  thrown  down  the  Tarpeian  rock.  Thefts  and  trespasses  were  pun- 
ished by  pecuniary  mulct.  Trespassers  by  night,  on  harvest  or  cornfields,  were  pun- 
ished capitally,  as  victims  to  Ceres.  No  term  of  prescription  gave  a  right  to  stolen 
goods,  nor  any  right  of  a  foreigner  to  the  goods  of  a  Boman  citizen.  Breaches  of 
trust  were  punished  with  the  forfeiture  of  double  the  value  of  the  deposit. 

The  3d  table  related  to  loans,  and  the  right  of  creditors  over  their  debtors.  It  prohib- 
ited more  than  one  per  cent  interest  for  money.  (The  weight  of  authority  would 
seem  rather  to  be  in  favor  of  one  per  cent  a  year,  though  Montesquieu  insists  that 
interest  at  the  time  of  the  twelve  tables  was  twelve  per  cent  a  year,  and  that  the  law 
reducing  it  to  one  per  cent  was  passed  many  years  afterwards.  Esprit  des  Lois,  Uv. 
22,  c.  22.  In  this  construction  he  is  supported  by  Livy,  b.  7,  c.  27.  But  Tacitus 
says,  that  the  twelve  tables  restrained  usury  to  one  per  cent  a  year.  Tacit.  Ann.  lib. 
vi.  16.  And  this  is  the  construction  given  to  the  words  Si  qui  undario/eeHore  amplius 
faenerassit,  by  the  generality  of  commentators.  Pothier's  Pandecte  JustinianesB,  tom. 
i.  Prag.  Xn.  Tab. ;  Gibbon,  vol.  vili.  p.  86,  note.  It  is,  however,  a  doubtfU  question 
whether  the  twelve  tables  allowed  only  one  or  twelve  per  cent  a  year.  Professor 
Hugo,  of  the  University  of  Gottingen,  in  his  History  of  the  Boman  Law,  sec.  126, 
inclines  to  the  latter  opinion.  A  recent  writer  on  this  vexatious  point  in  Boman  his- 
tory holds  it  to  be  quite  clear  that  the  unical  rate  of  interest  of  the  Bomans  was  an 
ounce  in  eveiy  as  fbr  *be  cylic  year  of  ten  months,  that  is,  eight  and  a  half  per  cent, 
equivalent  to  ten  per  cent  fbr  the  civil  year  of  twelve  months.  Foreign  Quarterly 
Bieview,  No.  S2,  art  6.  This  is  the  conclusion  to  which  Niebuhr  and  Dr.  Arnold  ar- 
rive. (Histoiy  of  Bome,  by  N.  vol.  iii.  53,  57 ;  History  of  Bome,  by  A.  vol.  i.  284.) 
The  debtor  was  to  have  thirty  days  after  judgment  to  pay  his  debt ;  and  if  he  did  not 
then  pay  or  give  security,  or  sell  himself  by  entering  into  the  nexum,  his  creditor  had  a 
right  to  seize  him,  load  him  with  chains  of  a  certain  weight,  and  treat  him  as  a  slave. 
on  a  prescribed  scanty  allowance ;  and  if  he  failed  to  pay  after  being  sixty  days  in 
prison,  he  was  to  be  brought  before  the  people  on  three  market  days,  and  the  debt 
proclaimed ;  if  no  friend  appeared,  he  was  either  to  be  put  to  death  or  sold  as  a  slave 
into  Etmria;  and  if  there  were  several  creditors,  he  might  at  their  election  be  sold 
beyond  the  Tiber,  or  his  body  cut  into  pieces.  Gibbon  (Hist.  vol.  vUL  p.  92)  takes 
this  law  in  the  literal  sense,  and  so  does  Gravina,  de  Jure  Nat  Gent  et  XII.  Tab. 
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police,  and  very  considerably  advanced  in  civilization.    They  con- 
tain a  great  deal  of  wisdom  and  good  sense,  intermixed  with  folly, 


sec.  72 ;  and  he  adopts  the  a]:^g;iiment  of  Sextos  Ceecilius,  in  A.  GeU.  Noct.  Att.  SO,  1, 
who  maintained  that  the  hiw  was  only  cruel  in  appeanmoe,  and  that  he  had  nerer 
read  or  heard  of  its  being  executed,  for  its  extreme  seYeritj  prevented  the  creation 
of  debt.  Montesqnien  well  obserres,  that,  upon  snch  reasoning,  the  most  cruel  laws 
woold  be  best ;  and  he  thinks  the  better  construction  to  be,  that  the  law  only  related 
to  the  division  of  the  debtor's  property  Esprit  des  Lois,  b.  29,  c.  2 ;  Bynkershoek, 
Observ.  Jur.  Rom.  lib.  i.  c.  1,  and  Heincccius,  Antiq.  Rom.  lib.  iii.  tit.  30,  sec.  4,  are 
of  the  same  opinion.  Pothier,  in  his  introduction  to  his  Pandectes  Justinianese, 
has  inserted  the  fragments  of  the  twelve  tables,  as  they  were  restored  by  Gotfaofredus, 
and  he  has  illustrated  them  by  brief  notes  and  commentaries.  He  is  for  a  literal  con- 
struction of  this  part  of  the  twelve  tables,  and  ho  says  this  was  the  construction  of  all 
the  vnriters  of  antiquity  who  make  mention  of  them,  such  as  Quintilian,  Tertullian, 
and  A.  Gellius.  Professor  Hugo  is  also  obliged  to  renounce  the  metaphorical,  and  fol- 
low, with  the  ancients,  the  literal  interpretation  of  the  twelve  tables  on  this  subject. 
Histoire  du  Droit  Romain,  par  6.  Hugo,  traduite  do  TAllemand  par  Jourdan,  torn.  i. 
p.  233,  sec.  149.  Niebuhr,  in  his  History  of  Rome,  vol.  ii.  p.  597,  takes  the  law  liter- 
ally, and  says  that  no  sound-headed  person  ought  to  construe  it  otherwise.  He  saya 
its  severity  was  designed  to  compel  the  debtor  to  redeem  himself,  or  enter  into  a  nextan, 
by  which  he  became  liable  to  pay  interest,  and  to  work  out  his  debt  by  labor.  Gra- 
vina,  De  Jure  Nat.  Gent.  sec.  21,  says,  there  are  grounds  to  conclude  that  the  leffis 
regies,  with  the  exception  of  such  as  relate  to  regal  domination,  were  incorporated  into 
the  first  three  of  these  twelve  tables. 

The  4th  table  related  to  the  rights  of  fathers  and  families.  It  gave  to  fathers  the 
power  of  life  and  death  and  of  sale  over  their  children,  and  the  right  to  kill  immedi- 
ately a  child  bom  deformed.  On  the  other  hand,  and  as  some  compensation  for  these 
atrocious  provisions,  it  declared,  that  if  a  father  neglected  to  teach  his  son  a  trade,  he 
was  not  obliged  to  maintain  his  father  when  in  want ;  nor  was  an  illegitimate  child 
bound  to  maintain  his  father. 

The  5th  table  related  to  inheritances  and  guardianships.  It  declared,  that  if  the  father 
died  intestate,  (for  he  had  a  right  to  dispose  of  his  property  by  will,)  and  had  no  chil- 
dren, his  nearest  relations  were  to  be  his  heirs ;  and  if  he  had  no  relations,  a  man  of 
his  own  name  was  to  be  his  heir.  He  had  the  right  to  appoint  guardians  to  his  chil- 
dren. If  a  freedman  died  intestate  and  without  heirs,  his  effects  went  to  the  family 
of  his  patron.  The  heirs  were  to  pay  the  debts  of  the  ancestor  in  proportion  to  their 
share  of  his  estate.  It  also  provided,  in  the  case  of  lunatics  and  prodigals,  that  the 
relations,  and  if  none,  that  one  of  the  name,  was  to  have  the  caro  of  the  person  and 
estate.  If  he  left  chOdren,  the  sons  and  daughters  inherited  equally ;  but  though 
daughters  inherited  on  an  equal  footing  with  the  sons,  yet  they  became  wards  to  their 
brothers ;  and  all  women  were,  at  all  times  of  their  lives,  and  under  all  ciroumstances, 
under  guardianship  and  civil  disabilities.  (Dr.  Arnold,  in  his  History  of  Rome,  vol.  i. 
257  -  295,  has  examined  the  state  of  the  Roman  law,  as  left  by  the  decemvirs,  with 
great  reeeareh  and  ability.) 

The  6th  table  related  to  propertg  and  possession.  It  declared  that  the  title  of  goods 
should  not  pass  on  sale  and  delivery,  without  payment.  Two  years'  possession 
amounted  to  a  right  of  prescription  for  lands  belonging  to  private  individuals,  pro- 
vided the  possession  was  not  obtained  by  force  or  fraud,  and  one  year  for  movables. 
It  likewise  declared,  that  in  litigated  cases,  the  presumption  should  always  be  on  the 
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injustice,  and  cruelty.    They  were  engrossed  on  tablets  of  wood, 
or  brass,  or  ivory,  (^)  and  were  exposed  to  destruction,  though  un- 


side  of  the  possessor ;  and  that  in  dispates  aboat  liberty  and  slaveiy,  the  presumption 
should  always  be  on  the  side  of  liberty.  All  soles  of  land  or  movables  were  by 
delivery  {mancipaiio)  verbally,  in  the  presence  of  witnesses. 

The  7th  table  related  to  trespasses  and  damages.  It  provided  that  compensation  be 
made  for  trespasses ;  and  that  for  arson  or  maliciously  setting  fire  to  a  house,  or  to 
grain  near  to  it,  the  offender  was  to  be  scourged  and  burnt  to  death.  The  lex  talionis 
was  applied  to  losses  of  limb,  unless  the  injured  party  accepted  some  other  satisfac- 
tion. A  pecuniary  fine  of  three  hundred  pounds  of  brass  was  declared  for  dislocating 
a  bone,  and  twenty-five  asses  of  brass  for  a  common  blow  with  the  fist  (It»is  related 
in  the  Noc.  Att  20, 1,  that  one  Lucius  Neratius,  in  after  times,  when  the  dty  became 
wealthy,  and  such  a  fine  insignificant,  amused  himself  with  striking  froedmen  in  the 
face  as  he  met  them  in  the  street,  and  then  ordering  his  servant,  who  foUowed  him  for 
the  purpose  with  a  bag  of  brass  money,  to  count  out  and  tender  the  twenty-five  pieces, 
as  the  compensation  fixed  by  law.)  It  was  provided,  also,  by  this  table,  that  slander- 
ers, by  words  or  verses,  should  be  beaten  with  a  dub.  False  witnesses  were  to  be 
thrown  headlong  from  the  capitol,  and  parricide^  were  to  be  sewed  up  in  a  sack  and 
thrown  into  the  Tiber.  Whoever  wilfully  kiUed,  or  poisoned,  or  prepared  poison  for 
a  fteedman,  or  used  magical  words  to  hurt  him,  was  punishable  as  a  homicide. 
Guardians  and  patrons  who  acted  fraudulently  in  their  trusty  were  to  be  fined  and  held 
odious. 

The  8th  table  related  to  estates  in  the  ctnoUry.  It  required  a  space  of  two  and  a  half 
feet  to  be  left  between  every  house ;  and  it  allowed  societies  or  private  companies  to 
make  their  own  by-laws,  not  being  inconsistent  with  the  public  law.  The  prastor  was 
to  assign  arbitrators  in  cases  of  disputes  about  boundaries;  and  it  provided  redress 
for  nuisances  to  fields  by  the  shade  of  trees,  or  by  watercourses.  It  required  roads 
to  be  eight  feet  wide,  and  double  at  comers.  It  allowed  travellers  to  drive  over  the 
adjoining  land,  if  the  road  was  bad. 

The  9th  table  was  concerning  the  oomnum  rights  of  the  people.  It  prohibited  all 
special  privileges  to  any  person,  and  it  restored  debtors,  who  had  been  i^eemed  from 
slavery,  to  their  former  rights.  It  made  bribery,  in  a  judge  or  arbitrator,  or  the  hold- 
ing or  attending  seditions  assemblies  in  the  city  by  night,  or  delivering  up  a  Roman 
citizen  to  a  foreigner,  or  soliciting  a  foreigner  to  declare  himself  against  Rome,  capital 
offences.  It  declared  that  all  causes  relating  to  the  life,  Liberty,  or  rights  of  a  Roman 
citisen  should  be  tried  in  the  comitia  ceiUuriata,  The  people  were  to  choose  qua^tors 
to  take  cognizance  of  capital  cases.  (The  burghers  of  the  dty  of  Rome,  in  the  eariy 
period  of  the  commonwealth,  engrossed  the  wealth  and  the  fordgn  commerce,  and 
were  the  patridans  and  money-lenders,  while  the  fiee  commoners,  who  were  agricultn-  • 
rists  on  smaU  farms  in  ^e  country,  adjoining  the  dty,  were  forbidden  to  engage  in 
commerce,  and  were  the  money-borrowers,  and  suffered  greatly  from  hostile  incur- 
sions, and  were  poor  and  oppressed.    Arnold's  History  of  Rome,  vol.  i.  185.) 

The  lOth  table  related  to  Junerals,  It  prohibited  the  dead  to  be  interred  or  burnt 
within  the  city,  or  within  sixty  fcet  of  any  house.  It  prohibited  all  excessive  wail- 
ings  at  Amends,  and  women  from  tearing  their  fiices  or  making  hideous  ontcries  on 

« 

{g)  Heineccii  Hist  Juris  Civilis,  lib.  I,  sec  26.    Niebuhr  says  they  were  graven  on 
ten  tables  of  brass,  and  posted  up  in  the  Comitium. 
VOL.  I.  48 
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questionably  preserved,  when  the  city  was  burned  by  the  Gauls,  {h) 
They  existed  entire  in  the  third,  but  did  not,  as  Heineccius  sup- 
poses, survive  the  sixth  century  of  the  Christian  era.  This  code 
obtained,  in  the  subsequent  ages  of  the  republic,  from  the 
*  526    most  distinguished  *  philosophers,  historians,  and  statesmen, 

Buch  occeaioiu.  It  reg^ated  and  limited  tbe  expense  of  (unenJ  piles,  and  all  costli- 
ness at  fanerals,  such  as  the  dress  of  the  deceased,  the  players  npon  the  flute,  the 
perfumed  liquors,  the  gold  thread,  the  crown,  festoons,  &c. 

The  11th  table  made  part  of  the  jus  sacrum,  or  pontificial  law.  All  the  other  tables 
related  to  ciTil  rights,  but  this  related  to  reUgion  and  tie  worship  of  the  gods.  It  re- 
quired all  persons  to  come  with  pnri^  and  pietj  to  the  assemblies  of  rdigion ;  and 
no  person  was  to  worship  anj  new  or  foreign  gods  in  private,  unless  authorized  bj 
public  authority.  Erery  one  was  to  observe  his  family  festivals,  and  the  rights  used 
in  his  own  fanuly,  and  by  his  ancestors,  in  the  worship  of  his  domestic  deities.  Honor 
was  to  be  paid  to  those  heroes  and  sages  whom  their  merit  had  raised  to  heaven. 
The  commendable  virtues  were  to  be  ranked  among  the  gods,  and  to  have  temples 
erected  to  them,  but  no  worship  was  to  be  paid  to  any  vice.  The  sacrifices  to  the 
gods  by  the  priests  were  to  be  the  fr^ts  of  the  earth  and  young  animals,  and  with  the 
most  authorized  ceremonies.  No  one  was  to  be  initiated  in  any  mysteries  but  those  of 
Ceres.  Stealing  of  what  was  devoted  to  the  gods,  and  incest^  were  declared  to  be 
capital  crimes. 

The  12th  table  related  to  marriage  and  the  rights  of  husbands.  It  prescribed  fireedom 
of  divorce  at  the  i^easure  of  the  husband;  and  it  allowed  the  husband,  with  the  con- 
sent of  his  wife's  relations,  to  put  her  to  death,  when  taken  in  adulteiy  or  drunkea- 
ness ;  and  it  declared  it  to  be  unlawful  for  patricians  to  intermaity  with  plebeians. 

Mr.  Presoott,  in  his  learned  and  excellent  History  of  the  Conquest  of  Mexico,  has 
given  a  short  but  interesting  view  of  the  judicial  system,  and  of  the  code  of  laws  in 
the  Aztec  or  Mexican  monarchy,  prior  to  the  overthrow  of  it  by  Fernando  Coit& 
He  says  that  the  Aztec  code,  though  stamped  with  the  ferocity  of  a  rude  people, 
evinced  a  profound  respect  for  the  great  principles  of  morality.  Their  military  usages 
had  a  remarkable  resemblance  to  those  of  the  early  Romans,  and  their  political  insti- 
tutions denoted  a  degree  of  civilization  not  much  short  of  that  enjoyed  by  the  Anglo- 
Saxons  under  Alfred.  I  should  think  that  their  legal  code  might  bear  a  favorable 
comparison  with  much  that  is  to  be  found  in  the  celebrated  twelve  tables  of  the  Roman 
law.  The  superior  judges  were  wholly  independent  of  the  monarch,  and  held  their 
offices  for  life,  and  were  maintained  from  the  produce  of  the  crown  lands.  Punish- 
ments were,  generally,  like  the  laws  of  Draco,  capital ;  but  their  application  to  crimes 
showed  a  solicitude  for  the  rights  of  property  and  good  order.  Murder,  even  of  a  slave, 
was  punished  with  death ;  so  was  the  conyiction  of  adoltery,  removing  the  boundaries 
of  another's  land,  altering  the  established  measure,  abuses  of  guardians'  trust,  drunk- 
enness, prodigal  waste  of  patrimony,  and  theft  Hospitals  were  established  in  the 
principal  dties  for  the  cure  of  the  sick,  and  the  permanent  refuge  of  the  disabled 
soldier.  Public  defhulters  were  liable  to  be  sold  as  slaves.  The  marriage  institation 
was  protected  and  respected.    Prescott's  Hist  vol.  i.  pp.  29-38, 44,  49. 

(A)  Livy,  b.  6,  c.  1,  says,  Qusb  in  commentaiiis  pontificnm,  aliisque  pnblicis  prrra- 
tisque  erant  monumentis,  incensa  urbe,  plerague  interiere.  N.  Hook's  Diss,  on  the 
credibility  of  the  first  five  c<Aturies  of  Rome.  Cicero  speaks  of  them  as  being  in  his 
time  on  tables  of  brass,  and  as  having  been  injured  by  lightning, — 20711m  oera  Uquefaeku 
Orat  in  Cat.  3,  4. 
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the  blind  tribute  of  patriotic  veneratioiiy  and  the  most  extrava- 
gant eulogjy  as  being  a  system  inculcating  the  soundest  princi- 
ples of  ethics  and  civil  polity,  and  surpassing  in  value  the  juris- 
prudence of  Solon  and  Lycurgus,  the  twelve  books  of  the  laws  of 
Plato,  and  whole  libraries  of  Grecian  philosophy,  (a)  As  Rome 
increased  in  territory,  wealth,  arts,  and  refinement,  her  laws  were 
progressively  enlarged  and  improved,  and  adapted  to  the  progress 
of  society,  and  its  increasing  wants  and  vices.  Tho  obligation  of 
the  twelve  tables  was  gradually  diminished  or  destroyed  by  the 
multitude  of  new  regulations,  and  the  history  of  the  Roman  law, 
from  the  time  of  the  twelve  tables  to  the  reign  of  Hadrian,  is  emi- 
nently instructive. 

*  After  many  struggles,  the  patricians  were  obliged,  by  *  527 
the  lex  HorteTisiay  to  submit  to  the  authority  of  the  plebUdta^ 
enacted  by  the  plebeians  alone  in  their  comitia  trUmta^  as  being  of 
equal  force  with  the  legeB^  passed  at  the  instance  of  a  consular  or 
senatorial  magistrate,  by  the  whole  aggregate  body  of  the  people, 
patricians  and  plebeians,  (a)  The  senate  also  frequently  promul- 
gated laws  under  the  name  of  Benatm  caniulta,  by  their  own  au- 
thority, (i)  A  8enatu9  conmUvm  was  allowed  to  continue  in  force 
only  one  year,  unless  ratified  by  the  common  course  of  rogatio  ad 
populum  ;  and  the  tribunes  could,  at  any  time,  by  their  vetOy  put 
a  negative  upon  any  projected  decree  of  the  senate.  That  body 
likewise  assumed  the  right  to  dispense  with  laws,  though,  by  a  law 
proposed  by  the  tribune  Caius  Cornelius,  the  senate  could  not 
exercise  their  dispensing  power,  unless  two  hundred  senators  were 
present.  By  the  Fublilian  law,  passed  in  the  year  of  the  city  416, 
the  comitia  of  the  curies  were  deprived  of  their  veto  or  power  as  a 

(a)  Cic.  de  Orat  b.  1,  c  43,  44;  De  Leg.  2,  sec.  23 ;  layy'a  Hist.  3,  34;  Tacit. 
Ann.  3,  27 ;  A  Gell.  NocL  Att.  20,  1.  In  the  newlj  discovered  treatise  of  Cicero, 
De  Bepublica,  lib.  ii.  c  36, 37,  he  insists,  that  the  ten  first  ti^bles  were  composed  with 
the  greatest  equity  and  prudence,  but  he  declares  that  the  two  last  tables,  added  by  the 
decemvirs,  were  iniquitous  laws,  and  that  the  law  prohibiting  marriages  between 
plebeians  and  senatorial  families  was  a  most  infamous  law. 

(a)  The  Hortensian  law  abolished  the  senate's  veto  upon  plebiacitaf  after  the  Fublil- 
ian law  had  done  away  with  the  authority  of  the  curia  respecting  them ;  and  Niebuhf 
considers  the  Hortensian  law  as  the  conunencement  of  the  destruction  of  the  constitn- 
tion.    Niebnhr's  Hist  vol.  iii.  419-421. 

(5)  Inst.  1,  2,  4;  Dig.  1,  2,  9.  The  proofs  are  abundant,  that  even  before  the  Au- 
gustan age,  the  tenOtus  contuha  had  become  one  of  the  regular  sources  of  the  Roman 
law.  Cicero,  De  Legibus,  b.  3 ;  Histoire  du  Droit  Bom.  par  Q.  Hugo,  sec.  174, 175, 
176.    Qui  consuUa  Patrum,  qui  leges  Juraqueservat,    Hor.  Epist  1, 16,  y.  41. 
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branch  of  the  legislature  in  passing  upon  laws  enacted  by  the  co- 
mitia  of  tribes,  and  their  consent  was  no  longer  requisite  to  laws 
submitted  by  the  senate  to  the  comitia  of  the  centuries.  But  the 
senate,  which  now  consisted  of  the  most  eminent  men,  and  was  a 
mixed  body  of  both  patricians  and  commoners,  continued  to  be 
the  great  national  council,  (c)  Within  a  very  few  years  after  the 
adoption  of  the  twelve  tables,  the  prohibition  of  marriages  between 
the  patricians' and  plebeians  was  abolished  ;  but  the  patricians  had 
the  address  to  retain  the  management  and  control  of  the  whole 
administration  of  justice.  This  was  effected  in  several  ways.  It 
was  effected  by  the  institution  of  legal  forms  of  judicial 
proceeding,  called  legis  aetiones^  and  by  means  of  the  panr 
UfieeSj  who  regulated  the  calendar,  and  were  the  repositories  of  the 
laws  and  annals,  and  assumed  the  power  of  fixing  the  lawful  days 
of  business,  and  dies  fasti  et  n^asti.  These  judicial  forms  and 
solemnities  gave  order  and  uniformity  to  the  administration  of 
justice ;  but  they  were  mysteries  of  jurisprudence,  confined  to  the 
learned  of  the  patrician  order,  and  locked  up  in  the  pontifical 
archives.     They  could  not  be  changed  at  the  pleasure  of  the 

people,  and  the  right  to  interpret  them  belonged  to  the 
*528    pontifical  college,  and  the  patricians  had  retained  *the 

exclusive  right  of  being  eligible  to  the  offices  of  the  priest- 
hood, (a)  The  forms  remained  confused  and  undigested  until 
Appius  Claudius  Ccecus,  a  member  of  the  pontifical  fraternity, 
reduced  them  into  one  collection,  which  his  scribe,  Cnsdus  Mavius, 
surreptitiously  published,  together  with  the  calendar,  or  fastij  to 
the  great  satisfaction  of  the  people,  (b)    It  acquired  the  title  of 


(c)  Arnold's  Hist  of  Borne,  vol.  ii.  155, 158.  It  was  the  proTinoe  of  the  eauon  to 
rerise  the  list  of  senators  and  add  to  the  roll,  as  well  as  to  revise  the  rolls  of  the  sereral 
tribes.  The  censorship  was  an  office  of  the  highest  rank  and  power,  with  a  oonunand 
of  the  public  moneys,  and  with  the  power  of  commencing  and  conducting  public  works, 
such  as  roads  and  aqueducts.  Id.  282  -  287 ;  Cicero,  De  Legibns,  b.  S.  With  respect 
to  the  senate,  the  Hortensian  law,  prior  to  the  year  of  Borne  474,  deprired  the  senate 
of  its  veto,  and  declared  the  people  assembled  in  their  tribes  to  be  a  supreme  legislatiTe 
power.  The  tribes  in  the  forum  and  the  senate  were  placed  on  a  footing  of  equality ; 
neither  had  a  veto  on  the  enactments  of  the  other,  and  the  tribunes  had  a  veto  upon 
both  alike.  The  enactments  of  both  were  considered  as  equal  to  laws.  The  senate, 
in  its  original  form,  was  only  a  select  assembly  of  the  patrea,  whose  great  assembly  was 
the  comiUa  atriata.    Id.  883  -  385. 

(a)  Dig.  b.  1,  tit  2 ;  De  Orig.  Jur.  sec.  6.  GraYina  says,  De  Ortn  et  Frog.  J.  C. 
sec  33,  that  they  were  established  by  the  policy  of  the  ancient  lawyers. 

(6)  Cic.  pro.  Murssna,  sec  11 ;  De  Orat  1, 41. 


LECT.  XJUL]  SOUBCaSS  OF  MUinGIPAL  LAW.  669 

the  Jus  civile  FUvianum ;  and  a  second  collection  of  these  legal 
precedents  afterwards  appeared,  and  was  called  the  Jus  civile 
JSlianum.  (c)  This  Roman  science  of  special  pleading  became  a 
subject  of  ridicule  by  Cicero,  as  being  a  cunning  and  captious 
verbal  science ;  and  these  forms  were  expressly  abolished  by  the 
Emperor  Constantine  as  insidious,  (d) 

The  edicts  of  the  praetor  became  another  very  impor- 
tant means  of  the  increase  and  improvement  of  the  Bo- 
man  law.  By  the  Licinian  law,  passed  in  the  year  of  Rome  884, 
the  office  of  consul  was  no  longer  confined  to  the  patrician  order, 
and  a  plebeian  consul  was  elected  in  the  centuries,  and  confirmed 
by  the  curicB.  But  as  a  compensation  for  this  loss  of  patrician 
power,  the  judicial  was  separated  from  the  consular  office,  and 
a  praetor  was  instituted,  who  was  always  to  be  a  patrician.  («) 
The  judicial  decisions  of  the  praetors,  or  edicta  prcetorunij  became 
of  great  consequence.  They  were  called  jus  honorarium^  or  patri- 
cian law,  derived  from  the  honor  of  the  praetor.  (/)  There  had 
been,  from  the  foundation  of  the  city,  a  magistrate  called  prctfeo- 
tiL9  urbia,  to  administer  justice  in  the  absence  of  the  king  or  con- 
sul ;  and  after  the  plebeians  obtained  a  share  in  the  consular  dig- 
nity, the  patricians  created  a  permanent  city  praetor,  and  they 
confined  his  province  to  the  administration  of  justice ;  and  such 
a  magistrate  was  indispensable,  as  the  consuls  were  engaged  in 
foreign  and  executive  duties,  {ff)  The  praetor  was  at  first 
a  patrician,  and  *  elected  in  the  camitia  centuriatay  though  *  529 
the  office  in  time  became  accessible  to  plebeians.  Business 
soon  required  a  second  praetor  to  preside  over  the  causes  of  for- 
eigners, called  proetor  peregriniu^  (a)  and  praetors  were  afterwards 

(e)  Dig.  1,  2,  7 ;  LiT^'s  Vjat  9,  46 ;  Grariiia,  de  Ortn  Jar.  Cir.  see.  S3,  and  De  Jnr 
Nat.  ct  Xn.  Tab.  sec.  79,  80. 

{d)  LegvUduB  qmdam  omOus  et  actvha  prweo  aetiomanf  eanior  fibakavm,  awxp$  sfflia- 
harum.  Cic.  de  Orat  1,  55.  See,  also,  Cod.  2,  58.  De  Jbrmuiii  et  impettntUmbua  ae^ 
thnnm  mMatia. 

(e)  Dr.  Arnold  giyes  an  interesting  histoiy  of  the  straggles  which  produced  this 
great  innovation  in  the  Roman  constitation.  Histoiy  of  Rome,  vol.  ii.  33-61.  The 
institution  of  the  office  of  pnetor  was  in  A.  U.  C.  387.  ^ 

(/)  Dig.  1, 1,  7,  and  1,  2, 10. 

{g)  Dig.  1,  2,  sec.  26,  28. 

(a)  Professor  Hngo,  in  his  History  of  the  Roman  Law,  sec.  158,  attributes  to  the 
institution  of  the  proBtor  pereffrintu  the  rise  and  growth  of  the  Jtts  gentium,  which  had 
a  propitious  influence  even  upon  the  Roman  municipd  jurisprudence.  The  civilians 
used  the  jus  gentium  as  sjnonymous  with  reason  and  natund  law,  and  in  contndis- 

48* 
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allotted  to  the  proTinoes  as  the  empire  widened*  Under  Angus 
tns  the  prastors  had  multiplied  to  sixteen ;  and  in  the  time  of 
Pomponius  there  were  eighteen,  and  one  of  them  judged  de  fideir 
eommuMo.  (b)  Every  prator,  on  entering  into  office,  established  and 
published  certain  rules  and  forms,  as  the  principle  and  method 
by  which  he  proposed  to  administer  justice  for  the.  year.  He  had 
no  power  to  alter  these  rules,  and  this  jtt^  prcetariwn  vd  hanara- 
Hum  tempered  the  ancient  law  by  the  spirit  of  equity  and  public 
utility,  and  it  was  termed  the  living  interpreter  of  the  civil  law.  (c) 
The  edicts  of  the  prastor  were  generally  declaratory  of  the  custom- 
ary or  imwritten  law  and  practice  of  his  predecessors.  But  as 
the  praetor  was  apt  to  vary  from  his  annual  edict,  and  to  change 
it  according  to  circumstances,  which  opened  the  way  to  many 
frauds,  it  was  provided,  by  a  law  enacted  at  the  instance  of  the 
tribune  Gains  Cornelius,  that  the  pr»tor  should  adhere  to  his 
edicts  promulgated  on  the  commencement  of  his  magistracy. 
These  prastorian  edicts  were  studied  as  the  most  interesting 
branch  of  Roman  law,  and  they  became  a  substitute  for  the 
knowledge  of  the  twelve  tables,  which  fell  into  neglect,  though 
they  had  once  been  taught  as  a  carmen  nece^^oHvm^  and  regarded 

as  the  source  of  all  legal  discipline.  ((2) 
*  580       *  The  opinions  of  lawyers,  called  the  re^pansa^  or  mter- 
g^^f^^^^^ru'PretaiianeB  prvdentvm,  composed  another  and  very  effi- 
dmiiMi.       cient  source  of  the  ancient  Roman  jurisprudence. 

The  most  ancient  interpreters  were  tlie  members  of  the  college 
of  p<mtifice9j  composed  of  men  of  the  first  rank  and  knowledge. 
Civil  statesmen  and  eminent  private  citizens  followed  their  ex- 
ample, and  sometimes  debated  in  the  forum.  Their  answers  to 
questions  put  were  gradually  adopted  by  the  courts  of  justice,  by 
reason  of  their  intrinsic  equity  and  good  sense ;  and  they  became 

tinction  to  the  Jut  civile,  which  was  considered  as  local,  pecnliar,  and  exdnaiTe  to  ono 
particular  people.    It  was  their  municipal  law ;  the  other  was  international.    To  the 
authority  of  the  jtts  proetorium  the  edicts  Of  the  prastor  wi)antu  and  ibtd  preelor  ptregrinm 
seem  to  have  equally  contributed.    Ibid.  sec.  188, 189. 
(6)  Dig.  1,  2,  82. 

(c)  Dig.  1,  1,  7,  8. 

(d)  Cic.  de  Leg.  b.  1,  c.  5,  and  b.  2,  c.  83;  Cic.  de  Orat  b.  1,  e.  10;  Grayina,  de 
Ortu  et  Prog.  J.  C.  sec.  38.  The  Edicta  Magistratunm  or  Jvs  Pnstoriom,  was  not 
only  a  fruitful,  but  a  legitimate  source  of  the  Boman  law^  as  Hugo  has  labored  to 
prore.  Hist,  du  Droit  Bom.  sec.  177, 178, 179.  He  compares  this  pratorian  law  U> 
the  English  equity  jurisprudence.  Many  of  the  edicts  bore  a  resemblaaoe  to  the 
modem  ordinances,  or  Codes  de  Procedure  CiTile. 
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incorporated  into  the  body  of  the  Roman  common  law  under  the 
name  oifori  di^putcMonei^  eoidjtts  civile^  or  resptmta  pnidenium.  (a) 
This  business,  undertaken  gratuitously  by  persons  of  the  highest 
distinction,  grew  into  a  public  profession,  and  law  became  a  reg^ 
ular  science,  taught  openly  in  private  houses  as  in  schools.  The 
names  of  the  principal  lawyers  who  became,  in  this  way,  public 
professors  of  the  law  are  to  be  found  in  the  work  of  Fompo- 
nius,  (6)  and  in  the  writings  of  Cicero,  Horace,  Tacitus,  and  the 
other  authors  of  the  classical  ages.  Their  opinions  were  pre- 
senred  by  their  successors,  and  fragments  of  them  are,  no  doubt, 
dispersed  in  different  parts  of  the  Pandects,  without  the 
sanction  of  their  names,  (c)  Cicero  speaks  of  *  this  em-  *  531 
ployment  of  distinguished  jurists  with  the  greatest  enco- 
miums, and  as  being  the  grace  and  ornament,  and  most  honora- 
ble business  of  old  age.  The  house  of  such  a  civilian  becomes  a 
living  oracle  to  the  whole  city ;  and  this  very  accomplished  orator 
and  statesman  fondly  anticipated  such  a  dignified  retreat  and 
occupation  for  his  declining  years,  (a)  The  philosophy  and  pol* 
icy  and  wisdom  of  Greece  were  collected  together,  says  Gra- 
vina,  (b)  by  the  Roman  civilians,  and  all  that  was  useful  intro* 
duced  into  the  Roman  law ;  and  if  it  were  reaUy  true  that  the 
twelve  tables  were  not  drawn  by  the  rough  agents  who  compiled 
them  directly  from  Grecian  fountains,  we  are  assured  that  the 
omission  was  abundantly  supplied  in  after  ages ;  and  the  institu- 
tions of  Greece  were  studied  by  more  enlightened  statesmen,  and 
contributed  to  perfect  and  adorn  the  Roman  law.  (c) 

(a)  Dig.  1,  2,  6. 

(6)  Dig.  1,  ?. 

(c)  In  the  times  of  the  republic,  the  practice  of  the  law  was  gratiiitoaB  and  highly 
honorary.  All  employment  for  hire  wa«  prohibited  by  a  law  enacted  in  the  year  <^ 
the  city  550,  at  the  instance  of  the  tribune  Marcus  Cincius.  The  profession  at  length 
became  a  business  of  gain,  and  waq  abused,  until  Augustus  revived  the  Cincian  law, 
widi  additional  sanction  by  a  decree  of  the  senate.  But  as  a  reasonable  compensation 
was  necessary  to  advocates  who  devoted  their  time  and  talents  to  the  profession,  the 
compensation  was  allowed  and  regulated  by  a  decree  of  the  senate  in  the  time  of 
Claudius  (Tacit.  Ann.  b.  11,  c.  5,  6,  7) ;  and  afterwards,  according  to  the  law  of  the 
Pandects,  b.  50,  tit.  13,  c.  1,  see.  5, 10, 18,  the  judges  in  the  province  were  to  determine 
on,  and  allow  a  reasonable  charge  to  the  advocate. 

(a)  Cic.  de  Orat.  1,  45 ;  De  Legibus,  b.  1.  See,  also,  Quintilian's  Inst  lib.  13,  ell, 
where  he  alludes  to  Cicero,  and  strongly  approves  of  this  employment  of  the  orator 
when  he  retires  from  practice  at  the  bar. 

{b)  Orig.  Jur.  Civ.  b.  1.    Prosem. 

(c)  The  Grecian  philosophy  was  not  more  fatal  to  the  andeat  Boman  superstition 
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In  the  Angustan  age,  the  body  of  the  Boman  law  had 
*  532  *  grown  to  immense  magnitade.t(a)  It  was  composed  of 
Ageof  An-  ^^  ^^9  or  will  of  tho  whole  Boman  people  declared  in 
p***^  the  eomitia  eenturiata  ;  the  plebiscita,  enacted  in  the  ea- 
mitia  trSmta;  the  Benatus  con$tdtaj  promulgated  by  the  single  au- 
thority of  the  senate ;  the  legis  aetumes  ;  the  eduAa  magistratmim  ; 
the  responm  prudentum  ;  and,  subsequent  to  the  age  of  Cicero,  is 
to  be  added  the  canstittUio  prmeipU^  or  ordinances  of  the  Boman 
emperors,  (h)  The  Boman  civilians  began  very  early  to  make 
collections  and  digests  of  the  law.  The  book  of  Sextus  jEiius 
contained  the  laws  of  the  twelve  tables,  the  forms  of  actions,  and 
the  rwpoMa  prudeTitwm.  Fublius  Mucins,  Quintus  Mucins,  Bru- 
tus, and  Manilius,  all  left  volumes  upon  law,  and  the  three  books 
of  the  latter  existed  in  the  time  of  Pomponius  as  monuments  of 
his  fame,  {c)  Servius  Sulpicius  left  behind  him  nearly  one  hun- 
dred and  eighty  volumes  upon  the  civil  law.  Many  distinguished 
scholars  arose  under  his  discipline,  who  wrote  upon  jurispru- 
dence ;  and  Aufidius  Namusa  digested  the  writings  of  ten  of  those 
scholars  into  one  hundred  and  forty  books.  Antistius  Labeo, 
under  Augustus,  surpassed  all  his  contemporaries,  and  he  com- 
piled four  hundred  volumes,  many  of  which,  Pomponius  says,  he 
possessed,  {d)  The  noble  design  of  reducing  the  civil  law  into  a 
convenient  digest  was  conceived  by  such  great  men  as  Cicero,  (e) 


thAn  Grecian  forensic  eloquence  was  to  the  sererity  of  the  Roman  ciyil  law.  Hugo's 
HiBtoire  da  Droit  Romain,  aec.  161.  Cicero  wafi  of  opinion  that  his  countiTmen  ex- 
celled the  Greeks  in  laws  and  institutions,  as  well  as  morals  and  manners.  Mortt  H 
intUtuta  viUE/reaque  domatioas  ae  Jhmiliare$  noe  profecto  et  mdttu  tvemwr  €t  hutiug  ;  rem 
vero  pubiicam  nottri  majoret  carte  mdionbus  ^emperaxxnmt  et  intHtutU  el  kgibus*  Tuseal. 
QuflBst  lib.  1,  c.  1.  He  supposes  that  the  early  Romans  had  imbibed  a  tinctnre  of  the 
philosophy  of  the  Greeks  from  the  doctrines  of  Pythagoras,  who  dwelt  in  southern 
Italy  at  tho  time  of  the  expulsion  of  tho  Tarquins.  Ibid.  lib.  4, 1.  But  it  was  Cicero 
himselfi  who,  by  his  writings,  transferred  into  his  own  remacular  tongue  the  great 
body  of  the  Grecian  philosophy. 

(a)  Immaisus  aUarum  super  dUaa  acervatarum  iegum  cumulus,  Livy  3,  84.  Heiseo- 
cius  applied  this  passage  of  Livy  to  the  civil  law,  but  Hugo  says  he  was  in  an  error, 
and  that  the  most  part  of  the  laws  referred  to  by  Liry  were  political  regulations,  and 
had  no  concern  with  prirate  right    Hist  du  Droit  Rom.  par  Hugo,  sec.  167. 

(6)  Dig.  1, 1,  7,  and*  1,  2,  13 ;  Inst  1,  S,  3 ;  Gains,  1,  S. 

(c)  Dig.  1.9,36,  and  89. 

{d)  Dig.  1,  2,  sec.  41,  43,  44,  46,  47. 

(€)  Cicero  says  he  had  long  thought  of  the  task  of  digesting  and  rediidng  the  dTil 
law  into  a  lew  elementazy  and  definite  principtos,  and  theroby  reliering  it  from  diffi- 
culty and  obscurity.    De  Orat  lib.  1,  c  .42. 
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Pompey,  and  Julius  Osesar ;  (/)  though  it  is  certain  that  no  sys- 
tematic, accessible,  and  aiuthoritative  treatise  on  the  civil 
law  appeared  during  *  the  existence  of  the  republic ;  and  *  533 
Cicero  says  that  the  law  lay  scattered  and  dissipated  in  bis 
time,  (a)  The  Roman  jurisprudence  was  destined  to  continue 
for  several  centuries  under  the  imperial  government^  a  shapeless 
and  enormous  mass,  receiving  continual  accumulations ;  but  it 
was  fortimately  cultivated  imder  the  emperors  by  a  succession 
of  illustrious  men,  equally  distinguished  for  their  learning,  wis- 
dom,  and  probity. 

'Before  the  time  of  Augustus,  the  reyxmsa  prudentum  were 
given  viva  voce,  and  they  had  not  the  force  of  any  authority  in  the 
forum,  and  the  business  was  free  to  all  persons.  The  character 
of  these  respansa  was  abused  and  discredited  by  the  crude  opin- 
ions of  pretenders,  and  Augustus  restrained  the  profession  of  the 
jurisconsults  to  such  as  he  should  select  as  most  worthy,  and  they 
were  to  be  first  approved  of  and  commissioned  by  him«  They 
then  began  to  give  their  opinions  in  writing,  with  their  reasons 
annexed,  {b)  This  raised  their  influence,  and  reduced  the  praetors 
to  a  state  of  comparative  dependence  upon  those  living  oracles  of 
law,  who  were  under  the  influence  of  the  emperor,  and  who  ob- 
tained, by  their  means,  the  control  of  the  administration  of  the 
law.  (c)  Heineccius  says  that  Augustus  instituted  this  college  of 
civilians  in  order  that  he  might  covertly  assume  legislative  power, 
and  adapt  the  republican  jurisprudence  to  the  change  in  the  gov-, 
ernment.  He  likewise  instituted  a  cabinet  council,  which  was 
called  the  consistory^  by  succeeding  princes.  It  was  composed  of 
the  consuls,  several  other  magistrates  and  jurists,  and  a  certain 
number  of  senators  chosen  by  lot.  (d)  Ulpian  was  a  mem- 
ber of  this  royal  council  under  Alexander  *  Severus.  It  *634 
was  the  imperial  legislature.  The  power  of  the  comitia 
was  transferred  to  this  shadow  of  a  Roman  senate,  for  the  old  con- 

(/)  Saet.  3.  Cssar,  sec.  44. 

(a)  Cic.  de  Orat  lib.  2,  c.  33 ;  HcineocHy  Elomenta  Jnris.  Inst.  Pro«em.  sec.  2 ; 
Dr.  Taylor's  Elements  of  the  Ciyil  Law,  p.  14. 

(6)  I>ig.  1,  2,  47  ;  Heinec.  Hist.  Jnr.  Ciy.  lib.  1,  sec.  157, 15S,  ISO. 

(c)  Gravina,  do  Ortn  et  Frog.  sec.  42,  43;  Heinecc  Antiq.  Bom.  lib.  1,  tit  2, 
sec.  39. 

(d)  Gravina,  de  Bomano  Lnperio,  sec.  17.  This  imperial  conslstorj  was  imitated 
by  the  proyindal  goremors.  BSstoiy  of  the  Boman  Law  daring  the  Middle  Ages, 
bj  Sayignj,  yd.  i.  p.  87. 
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stitational  senato,  not  being  able  conveniently  to  gorem  all  flic 
provinces,  (according  to  the  courtly  language  of  the  Pandects,)  (a) 
gave  to  the  prince  the  right  to  make  laws.  The  judgments  of  flie 
prince  were  caUed  imperial  constitutions,  and  ^ej  were  usoally 
enacted  and  promulgated  in  three  ways :  let.  By  rescript,  or  letter 
in  answer  to  petitions,  or  to  a  distant  magistrate.  (()  2d.  By  de- 
crees passed  by  the  emperor  on  a  public  hearing  in  a  court  of  jus- 
tice ;  and  Paulus  collected  six  books  of  those  decrees,  and  from 
which  he  for  the  most  part  dissented,  (c)  3d.  By  edict,  or  mere 
voluntary  ordinances.  Oravina  says  that  these  imperial  constitu- 
tions proceeded  not  as  from  a  single  individual,  but  as  from  the 
oracle  of  the  republic,  by  the  voice  of  the  senators,  who  were  con- 
sulted, and  were  the  visible  representatives  of  the  majesty  of  the 
commonwealth,  (d)  Many  of  these  imperial  ordinances  were  sug- 
gested by  the  best  of  the  civilians,  and  do  great  honor  to  their 
authors  ;  and  with  regard  to  private  and  personal  rights,  the  Ro- 
mans enjoyed,  to  a  very  great  degree,  under  the  emperors,  the 
benefit  of  their  primitive  ftmdamental  laws,  as  they  existed  in  the 
times  of  the  republic.  The  profession  of  the  law  was  held  in 
high  estimation  \mder  the  emperors  ;•  and  during  the  second  and 
third  centuries,  the  science  of  jurisprudence  was  elevated  higher 
than  it  ever  has  been  in  any  other  age,  or  among  any  other  peo- 
ple. Hadrian  took  off  the  restriction  of  Augustus,  and 
*  535  gave  the  privilege  of  being  *  a  public  interpreter  of  the  law 
to  the  profession  at  large,  {a)  It  was  restored  by  the  Em- 
peror Severus,  and  the  respansa  priidentum  assumed  an  air  of  great 
importance.  Though  in  the  first  instance  they  were  received  as 
mere  opinions,  they  gradually  assumed  the  weight  of  authority. 
The  opinions  were  sent  in  writing  to  the  judges,  and  in  the  time 
of  Justinian  they  were  bound  to  determine  according  to  those 
opinions.  (6)  These  responsa  (of  which  many  are  preserved  in  the 
Pandects)  were  not  of  the  same  authority  as  the  constitutional 
leges^  but  they  were  law  for  the  case,  and  they  were  applied  to  fu- 

(a)  Dig.  1,  2,  sec.  11. 

(6)  Code  1, 14,  3 ;  GraTina,  do  Orta  et  Prog.  sec.  123, 124. 

(c)  Oravina,  Ibid.  sec.  122 ;  De  Bomano  Imperio,  sec.  20. 

((f)  Gravina,  de  Bomano  Imperio,  Ibid.  The  imperial  rescripta  thus  assumed  the 
character  and  weight  of  judicial  precedents,  and  were  entitled  to  at  least  equal  au- 
thority with  the  responsa  prudeniwn, 

(a)  Dig.  1,  2,  2,  47. 

(b)  Inst  1,  2,  8. 


LECT.  XXm]  SOXJBCfal  OF  MUKIdPAL  LAW.  676 

ture  cases  under  the  character  of  principles  of  equity,  and  not  of 
precepts  of  lav.  In  the  ages  immediately  preceding  Justinian, 
the  civil  law  was  in  a  deplorable  condition,  by  reason  of  its  magni- 
tude and  disorder ;  and  scarcely  any  genius,  says  Heineccius,  was 
bold  enough  to  commit  himself  to  such  a  labjrrinth.  As  a  remedy 
for  the  eyU,  the  Emperor  Theodosius  the  younger  and  Yalentinian 
III.  addressed  to  the  senate  of  the  city  of  Rome  an  imperial  con- 
stitution, which  confirmed,  by  decree,  the  writings  of  Papinian, 
Paulus,  Gktius,  Ulpian,  and  Modestinus,  by  name,  and  directed 
that  they  alone  be  permitted  to  be  cited  in  the  courts  of  justice, 
with  the  exception  of  such  extracts  as  they  had  transferred  into 
their  books  from  the  ancient  lawyers,  and  with  some  other  quali- 
fied exceptions  in  favor  of  Sc»vola,  Sabinus,  Julianus,  and  Mar- 
cellus.  The  opinion  of  the  majority  of  these  five  legislative  char- 
acters was  to  govern ;  and  where  there  was  in  any  case  an  equal 
division  of  opinion,  that  of  Papinian  was  to  be  preferred,  (c) 

*  The  first  authoritative  digest  of  the  Roman  law  which    *  686 
actually  appeared  was  the  Perpetual  Edict,  compiled  by 
Salvius  Julianus,  under  the  orders  of  the  Emperor  Ha-   pj^esti  or 
drian,  and  of  which  nothing  now  remains  but  some  frag-  the  eiru  lav. 
ments  collected  and  arranged  by  Gothofrede,  and  published  along 
with  the  body  of  the  civil  law.    Hadrian  was  the  first  emperor 
who  dispensed  with  the  ceremony  of  the  senatus  consutta^  and  pro- 
mulgated his  decrees  upon  his  sole  authority,  (a)    The  prsetorian 
edicts  had  been  so  controlled  xmder  the  government  of  the  emper- 
ors by  the  opinions  of  the  civilians,  that  they  lost  the  greater  part 
of  their  ancient  dignity,  and  Hadrian  projected  the  design  of  re- 
ducing the  whole  Soman  law  into  one  regular  system.    All  that 
he  however  lived  to  perform,  was  to  procure  the  compilation  of 
those  edicts  of  the  prstors  which  had  stood  the  test  of  experience 

(c)  Heinec.  Antiq.  Rom.  Jnr.  lib.  1,  tit  2,  sec.  41 ;  Histor.  Jar.  Civ.  lib.  1,  sec.  878. 
Hcineccias  says,  that  Papinian  was  eveiTwbero  called  Juris  asylum  et  Doctrines  legalis 
thesaurus,  and  he  far  snrpassed  all  his  brethren,  omnes  longo  post  se  vntervaUo  rdiquerit. 
Gains  (Inst.  lib.  1,  sec.  S)  refers  to  a  rescript  of  the  Emperor  Hadrian,  in  which  the 
responsa  prudentum  were  to  be  receired  as  law,  if  thej  were  nnanimons,  and  if  not,  the 
judge  was  at  liberty  to  follow  his  own  judgment.  At  the  period  of  Yalentinian,  the 
writings  of  the  great  jurists  and  the  constitutionfl  of  the  emperors  were  alone  consulted 
as  authorities.    Savigny's  History  of  the  Boman  Law,  yoI.  i.  p.  7. 

(a)  Gibbon's  History,  vol.  viii.  p.  16.  The  pUbisdta  had  ceased  under  Augustus, 
but  the  senatus  consuUa  did  not  absolutely  oeaso  with  Hadrian.  They  continued  to 
enrich  the  civil  law  in  matters  of  private  right  long  afterwards.  Hugo,  Hist,  du  Droit 
Bom.  sec.  284,  807. 
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on  acconnt  of  their  authority  and  equity,  and  had  received  the 
illustrations  of  civilians,  (b)  Many  able  professors  undertook,  from 
time  to  time,  a  digest  of  the  civil  law.  Fapirius  Justus  collected 
some  of  the  imperial  constitutions  into  twenty  books,  and  Julius 
Paulus  compiled  six  books  of  decrees,  or  imperial  decisions.  Gre- 
gorius  made  a  collection  of  a  higher  character,  and  he  digested 
into  order  the  chief,  if  not  the  whole  of  the  imperial  rescripts, 
from  Hadrian  down  to  the  reign  of  Diocletian  and  his  colleagues, 
and  which  was  called  the  Gregorian  Code,  and  attained  great  au- 
thority in  the  forum.    Hermogenes  continued  this  collection  under 

the  name  of  the  Hermogenian  Code,  (c)  Theodosius  the 
*  537    younger  *  appointed  a  committee  of  eight  civilians  to  r^ 

duce  the  imperial  constitutions,  or  the  edicts  and  rescripts 
of  a  succession  of  emperors,  from  the  time  of  Gonstantine,  into  a 
methodical  compendium;  and  this  Theodosian  Code  became  a 
standard  work  throughout  the  empire,  and  it  was  published  in  six 
folio  volumes  in  1665,  with  a  vast  and  most  learned  commentary 
by  Gothofrede.  (a)  Another  century  elapsed  before  Justinian  di- 
rected Tribonian,  who  was  an  eminent  lawyer  and  magistrate,  to 
xmite  with  him  a  number  of  skilful  civilians,  and  to  assume  the 
great  task  of  collecting  the  entire  body  of  the  civil  law,  which  had 
been  accumulating  for  fourteen  centuries,  into  one  systematic  code. 
Whether  the  Soman  law  at  that  period  exceeded  or  fell  short  of 
the  number  of  volumes  in  which  the  English  law  is  now  embod- 
ied it  is  not  easy  to  determine.  Tribonia  represented  to  the  em- 
peror, that,  when  he  and  his  learned  associates  undertook  the 
business  of  digesting  the  civil  law,  he  found  it  dispersed  in  two 
thousand  books,  and  in  upwards  of  three  millions  of  verses,  (b) 
detached  from  the  writings  of  the  sages,  which  it  was  necessary  to 
read  and  understand  in  order  to  make  the  selections.  The  size 
of  these  volumes,  and  the  exact  quantity  of  matter  in  these  verses, 


{b)  Grravina,  de  Orta  et  Prog.  Jar.  Civ.  sec  38. 

(c)  Hdnec.  Hist.  Jar.  Ciy.  lib.  1,  sec.  368-372. 

(a)  The  great  merit  of  this  edition  of  the  Theodosian  Code,  and  the  fitness  of 
Gothofi:t)da8  for  the  task,  by  his  extraordinary  indostzy,  erudition,  and  jadgment» 
are  forcibly  stated  by  Dr.  Irving,  in  his  Introduction  to  the  Study  of  the  Ciyil  Law, 
4th  edit,  London,  1837, — a  work  well  worthy  of  the  attention  of  the  student  in  the 
ciyil  law,  for  its  historical  and  biographical  learning,  and  the  critical  sagacity  of 
the  author. 

(6)  Duo  pent  mUUa  librontm  esse  oo/waipta,  et  phu  quam  tmentienM  decern  milUa 
a  veteribus  efftua,    Second.  Pnef.  ad  Dig.  sec.  1. 
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we  cannot  ascertain,  (c)  It  is,  however,  a  fact  beyond  all  doubt, 
that  the  state  of  the  Roman  law  rendered  a  revision  indispensable. 
Justinian  himself  assures  us  (d)  that  it  lay  in  such  great  confusion, 
and  was  of  such  infinite  extent,  as  to  be  beyond  the  power  of  any 
human  capacity  to  digest. 

*  The  compilations  made  under  Justinian,  and  which  con-    *  588 
stitute  the  existing  body  of  the  civil  law,  consist  of  the  fol- 
lowing works,  and  which  I  shall  mention  in  the  order  in  Qorpu  Jvii 
which  they  were  originally  published.  ^▼""^  . 

(1.)  The  Code,  in  twelve  books,  is  a  collection  of  all  ^^^ 
the  imperial  statutes  that  were  thought  worth  preserving, 
from  Hadrian  to  Justinian.  In  the  revision  of  them,  the  direc- 
tion to  Tribonian,  and  his  nine  learned  associates,  was,  that  they 
should  extract  a  series  of  plain  and  concise  laws,  omitting  the  pre- 
ambles, and  all  other  superfluous  matter ;  and  they  were  likewise 
intrusted  with  the  great  and  hazardous  power  to  extend,  or  limit, 
or  alter  the  sense,  in  such  a  manner  as  they  should  think  most 
likely  to  facilitate  their  future  use  and  operation,  (a) 

(2.)  The  Institutes,  or  Elements  of  the  Roman  Law,  in  four 
books,  were  collected  by  Tribonian  and  two  associates. 
They  contain  the  fundamental  principles  of  the  ancient 
law  in  a  small  body,  for  the  use  and  benefit  of  students  at  law* 
This  work  was  particularly  adapted  to  the  use  of  the  law  schools 
at  Berytus,  Rome,  and  Constantinople,  which  flourished  in  that 
age,  and  shed  great  lustre  on  the  Roman  jurisprudence,  (b)  It 
is  such  an  admirable  compendium  of  the  elements  of  the  civil  law, 
that  it  has  in  modern  times  passed  through  numerous  editions,  and 
received  the  most  copious  and  laborious  illustrations.  It  has  been 
a  model,  by  reason  of  its  scientific  and  orderly  arrangement,  for 
every  modern  digest  of  municipal  law.  The  Institutes  were  com- 
piled chiefly  from  the  writings  of  Gains  ;  and  a  discovery  by  M. 
Niebuhr,  so  late  as  1816,  of  a  rewritten  manuscript  of  the  entire 

(e)  Professor  Hugo,  in  his  Histoiy  of  the  Romaii  Law,  sec.  SIS,  rednoes  hj  com- 
putation the  Roman  laws  to  580  rolnmes,  of  a  moderate  siie.  He  allows  84  of  the 
three  millions  of  verses  to  a  page,  and  400  pages  to  a  Yolnme.  The  2,000  books, 
judging  from  the  books  in  the  Pandects,  will  giro  only  980  Tolnmes.  This  reasonable 
estimate  takes  away  erery  appearance  of  the  manrellons  from  the  magnitude  of  the 
Boman  law. 

((f)  Prima  Pncf.  ad  Dig.  sec.  1. 

(a)  Pref.  Prima  ad  Cod.  sec.  2. 

(6)  Justinian  had  forbidden  all  schools  of  law  but  the  three  mentioned  in  the  text 
TOL.  I.  49 
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Institutioiis  of  Gaius  has  given  increased  interest  to  the  Institutes 

of  Justinian,  (c) 
*  539       *  (3.)  The  Digest,  or  Pandects,  is  a  vast  abridgment,  in 

fifty  books,  of  the  decisions  of  prastors,  and  the  writings 
and  opinions  of  the  ancient  sages  of  the  law.  This  is  the  woric 
which  has  principally  excited  the  study  and  reflections  and  com- 
mentaries of  succeeding  ages.  It  is  supposed  to  contain  the  em- 
bodied wisdom  of  the  Roman  people  in  civil  jurisprudence  for 
near  1200  years ;  and  the  European  world  has  ever  since  had  re- 
course to  it  for  authority  and  direction  upon  public  law,  and  for 
the  exposition  of  the  principles  of  natural  justice.  The  most  au- 
thentic and  interesting  information  concerning  the  compilation  of 
the  Pandects  is  to  be  found  in  the  ordinances  of  Justinian,  prefixed 
by  way  of  prefaces,  to  the  work  itself. 

In  the  first  ordinance  addressed  by  Justinian  to  his  qu»stor  Tri- 
bonian,  he  directs  him  and  his  associates  to  read  and  correct  the 
books  which  had  been  written  by  authority  upon  the  Soman  law, 
and  to  extract  from  them  a  body  of  jurisprudence  in  which  there 
should  be  no  two  laws  contradictory  or  alike,  and  that  the  collec- 
tion should  be  a  substitute  for  all  former  works ;  that  the  compilar 
tion  should  be  made  in  fifty  books,  and  digested  upon  the  plan  of 
the  perpetual  edict,  and  contain  sXL  that  is  worth  having  in  the 

Roman  law  for  the  preceding  1400  years,  so  that  it  might 
*540    *  hereafter  be  regarded  as  the  temple  and  sanctuary  of 

justice.  He  directed  that  the  selection  be  made  fi*om  the 
civilians,  and  the  laws  then  in  force,  with  such  discretion  and  sar 
gacity  as  to  produce  in  the  result  a  perfect  and  inmiortal  work. 

(c)  See  an  acooant  of  that  discovery  in  N.  A.  Beriew  for  April,  1821.  The  Insti 
tutes  of  Gains  are  the  prototype  of  Justinian's  Institntes.  They  were  diBcorerod  bj 
Niebuhr,  the  historian,  in  1816,  in  the  Cathedral  Library  at  Ycrona.  The  manascript 
was  a  codex  reacriptus,  and  in  62  oat  of  251  pages  iterum  reacripttu.  The  original  text 
had,  daring  the  dark  ages,  been  obliterated  for  other  matter,  which,  in  its  turn,  was 
supplanted  by  the  Epistles  of  St.  Jerome.  The  original  work  was  restored  to  Ae 
world  by  the  skill  and  perscTerance  of  Professors  Groschen,  Bakker,  and  HoUwcg,  of 
Berlin,  who,  upon  Niebahr's  report,  went  to  Verona.  The  work  appeared  for  the  first 
time  in  1820.  It  awakened  renewed  zeal,  bordering  on  enthusiasm,  in  Germany,  for 
the  study  of  the  civil  law.  It  led  to  dissertations  from  every  quarter ;  and  M.  Bonlet, 
in  the  preface  to  his  F|«nch  translation  of  Gaius's  Institutes,  says  that  no  work  ever 
produced  a  more  remarkable  revolution  in  the  study  of  the  Boman  law.  Institutes  de 
Gains,  par  J..  B.  E.  Boulet,  Pref.  Professor  Hugo  makes  great  use  of  the  Institutes 
of  Gains,  as  shedding  new  and  bright  light  on  many  branches  of  the  civil  law.  See 
Histoire  du  Broit  Bomain,  par  G.  Hugo,  sec.  329,  etpamm. 
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And,  in  the  anticipation  of  the  result,  he  declared  that  no  comment 
taries  were  to  be  made  upon  the  digest,  as  it  had  been  found  that 
the  contradictions  of  expositors  had  disturbed  the  whole  body  of 
the  ancient  law. 

In  about  three  years  after  the  publication  of  this  first  ordinance, 
Justinian  issued  another  upon  the  completion  of  the  work.  In 
the  latter  ordinance,  addressed  to  the  senate  and  people,  he  de- 
clared that  he  had  reduced  the  jurisprudence  of  the  empire  with- 
in reasonable  limits,  and  within  the  power  of  all  persons  to  f>os- 
sess  at  a  moderate  price,  and  without  the  necessity  of  expending 
a  fortune  in  acquiring  useless  volumes  of  law.  He  stated,  that 
in  the  compilation  of  the  Pandects,  Tribonian  and  his  associates 
had  drawn  from  authors  of  such  antiquity  that  their  names  were 
unknown  to  the  learned  of  that  age.  If  defects  should  be  discov- 
ered, recourse  must  be  had  to  the  emperor;  and  he  pointedly 
prohibited  all  persons  to  have  any  further  recourse  to  the  ancient 
laws,  or  to  institute  any  comparisons  between  them  and  the  new 
compilation.  And  to  prevent  the  system  from  being  disfigured 
and  disordered  by  the  glosses  of  interpreters,  he  declared  that  no 
citations  were  to  be  made  from  any  other  books  than  the  Insti- 
tutes, the  Pandects,  and  the  Code ;  and  that  no  commentaries 
were  to  be  made  upon  them,  upon  pain  of  being  subjected  to  the 
charge  of  the  crimen  falrij  and  to  have  the  commentaries  de- 
stroyed. 

The  Pandects  are  supposed  to  have  been  compiled  with  too 
much  haste,  and  they  were  very  defective  in  precision  and  me- 
thodical arrangement.  The  emperor  allowed  ten  years,  and  Tri- 
bonian and  his  sixteen  colleagues  finished  the  work  in  three 
years.  It  is  said  that  the  Pandects  were  composed  of  the  writ* 
ings  of  forty  civilians,  the  principal  part  of  whom  lived  under 
the  latter  Caesars;  and  the  doctrines  only,  and  not  the 
names  of  the  more  ancient  sages,  were  *  preserved,  (a)  *  541 
If  the  work  had  been  executed  with  the  care  and  leisure 

(a)  Professor  Hago  condades  that  the  compQers  of  the  Pandects  had  never  seen 
the  original  writings  of  Mucins  Scsevola,  though  they  are  referred  to  as  if  they  had 
really  been  read  and  consulted.  Hist  dn  Droit  Rom.  sec.  320.  He  is  further  of  ojnn- 
lon  that  the  merit  of  the  order  which  is  so  visible  in  the  dvil  law  is  to  be  attributed  to 
Servius  Sulpicius,  the  friend  of  Cicero.  Ibid.  sec.  322.  In  the  preface  to  Pothier's 
Pandects,  the  number  of  jurisconsults  whose  writings  were  employed  in  the  compilation 
of  the  Pandects,  or  whuxe  opinions  cart  therein  referred  to,  amounts  to  ninetj'two,  and 
sketches  of  their  lives  are  given. 
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that  Justinian  intended,  it  Trould  have  been  an  incomparable 
monument  of  human  wisdom.  There  are,  as  it  is,  in  the  com- 
pilation, a  great  many  contradictory  doctrines  and  opinions  on 
the  same  subject,  and  too  much  of  that  very  uncertainty  which 
Justinian  was  so  solicitous  to  avoid.  But  with  all  its  enters  and 
imperfections,  the  Pandects  are  the  greatest  repository  of  sound 
legal  principles,  applied  to  the  private  rights  and  business  of 
mankind,  that  has  ever  appeared  in  any  age  or  nation.  Jus- 
tinian has  given  it  the  venerable  appellation  of  the  temple  of 
human  justice.  The  excellent  doctrines  and  the  enlightened 
equity  which  pervade  the  work,  were  derived  from  the  ancient 
sages,  who  were  generally  men  of  distinguished  patriotism,  and 
sustained  the  most  unblemished  character,  and  had  frequently 
been  advanced  to  the  highest  offices  in  the  administration  of  the 
government.  The  names  of  Gains,  Scaevola,  Papinian,  Ulpian, 
Paulus,  and  Modestinus  may  be  selected  from  a  multitude  of 
civilians,  as  models  of  exalted  virtue,  and  of  the  most  cultivated 
reason  and  philosophy,  drawn  from  the  precepts  and  examples 
of  freer  and  better  ages.  It  is  owing  to  their  writings  that  the 
civil  law,  for  the  purity  and  vigor  of  its  style,  almost  rivals  the 

productions  of  the  Augustan  age.  {b) 
*  642  *  (4.)  The  Novels  of  Justinian  are  a  collection  of  new 
imperial  statutes,  which  constitute  a  part  of  the  body  of 
the  civil  law.  These  ordinances  were  passed  subsequent 
to  the  date  of  the  Code,  and  had  been  required  in  the  course  of 
a  long  reign  and  by  the  exigencies  of  succeeding  times.  They 
were  made  to  supply  the  omissions  and  correct  the  errors  of  the 
preceding  publications ;  and  they  are  said,  by  competent  judges, 
to  show  the  declining  taste  of  the  age,  and  to  want  much  of  that 
brevity,  dignity,  perspicuity,  and  elegance  which  distinguished  the 
juridical  compositions  of  the  ancients.  Some  of  these  novels  are 
of  great  utility,  and  particularly  the  118th  novel,  which  is  the 
groundwork  of  the  English  and  American  statutes  of  distribu- 
tion of  intestates'  eflfects.  (a)    The  Institutes,  Code,  and  Pandects 


(6)  According  to  Hommel,  a  writer  cited  by  Professor  Hugo,  of  the  1800  pages  of 
which  the  Pandects  are  composed,  600  were  taken  from  the  writings  of  Ulpian,  900 
from  Panlas,  100  from  Papinian,  90  from  Julian,  78  frt>m  Sdevola,  72  from  Pomponios, 
70  from  Gains,  41  from  Modestinus,  and  so  on  to  other  dyilians  of  less  note  in  dimio- 
ished  proportions. 

(a)  Sir  W^illiam  Blackstone,  Com.  toI.  ii.  p.  516,  does  not  seem  willing  to  admit 
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were  afterwards  translated  into  Greek,  and  the  Novels  were  gen- 
erally composed  iu  that  language,  which  had  beoome  the  vernac- 
ular tongue  of  the  eastern  empire ;  and,  as  evidence  of  the  univer- 
salitj  of  that  tongue,  Justinian  declared  that  one  of  his  constitu- 
tions^was  composed  in  the  Greek  language,  for  the  benefit  of  all 
nations,  {b) 

When  the  body  of  the  civil  law,  as  contained  in  the  iMsortSM 
Institutes,  the  Pandects,  and  the  Code,  was  ratified  and  <^^  ^^^ 
confirmed  by  Justinian,  it  became  exclusively  the  law  of* the 
land ;  and  the  various   texts  from  which  the  compilation  was 
made  fell  speedily  into  oblivion;  and  all  of  them  except  the 
Theodosian  code,  and  fragments  of  the  other  parts,  disap- 
peared *  in  the  wreck  of  the  empire,  (a)    The  great  work    *  643 
itself  was  in  danger  of  being  involved  in  the  general  de- 
struction which  attended  the  irruption  of  the  northern  barbari- 
ans into  the  southern  provinces  of  Europe.    The  civil  law  main- 
tained its  ground  a  long  time  at  Bavenna,  and  in  the  Illyrian 
borders ;  but  all  Italy  passed  at  length  under  the  laws,  as  well  as 
under  the  yoke  of  the  barbarians ;  —  beUuinaa  atque  ferinaa  immor 
nesqi^  Longobardorum  lege%  aecepU.  (b)     There  was  but  one  cir- 
cumstance that  could  give  anything  like  compensation  to  the 

that  the  statute  of  distributions  was  taken  firom  the  dvil  law ;  but  when  Lord  Holt 
and  Sir  Joseph  JekyU  declare,  (1  P.  Wms.  27  ;  Free,  in  Chan.  593,)  that  the  statute 
was  penned  by  a  ciyilian,  and  is  to  be  govemed  and  construed  by  the  rules  of  the  civil 
law,  and  when  we  oompare  the  provisions  in  the  English  statute  with  the  Boman  novel, 
the  conclusion  seevis  to  be  veiy  fair  and  very  strong,  that  the  one  was  bonowed  essen- 
tially from  the  other. 

(6)  Inst  3,  8,  3.  The  Latin  language,  in  the  time  of  Justinian,  was  the  official  lan- 
guage, but  it  was  spoken  only  by  a  small  portion  of  the  inhabitants,  and  the  language 
of  the  Church  and  of  literature  was  Greek. 

(a)  Fothicr,  in  his  preface  to  his  PandectsB  JustinianeiB,  has  given  a  rapid  view  of 
the  Progress  of  the  Boman  jurisprudence,  from  the  Jus  Civile  Papyrianum,  under 
Tarquinius  Priscus,  to  the  time  of  Justinian,  and  an  interesting  sketch  of  the  series 
of  Boman  lawyers,  from  the  earliest  notice  of  them  far  beyond  the  age  of  Cicero, 
down  to  the  compilation  of  the  Pandects.  And  notwithstanding  the  efforts  of  Justi- 
nian to  supersede  and  destroy  the  admirable  materials  of  the  civil  law,  from  which  he 
was  enabled  to  erect  the  splendid  and  ever«nduring  monument  of  his  nign,  yet  from 
the  remains  of  the  works  of  the  civilians  there  has  been  compiled  the  Jus  Civile  ante- 
Justinianeum,  which  is  a  collection  of  great  interest  and  currency  on  the  continent  of 
Europe.  It  has  now  received  an  addition  of  the  utmost  value  in  the  newly  discovered 
Institutions  of  Gains.  ^ 

(6)  Gravina,  de  Ortu  et  Prog.  Jur.  Civ.  sec  139.  The  law  school  at  Home  was 
transferred  to  Bavenna,  where  it  existed  even  in  the  11th  century,  and  was  then  re- 
moved to  Bologna. 

49* 
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inhabitants  of  Europe  tor  the  absence  or  silence  of  the  dvU  law, 
during  the  violence  and  confusion  of  the  feudal  ages ;  but  that 
circumstance  was  the  redeeming  spirit  of  civil  and  political  liber^ 
which  pervaded  the  Gbthic  institutions,  and  tempered  the  fierce- 
ness of  military  governments,  hj  the  bold  outlines  and  rough 

sketches  of  popular  representation,  (c)  It  was  an  indelible 
*  544    and  foul  blot  on  *  the  character  of  the  civil  law,  as  digested 

under  Justinian,  that  it  expressly  avowed  and  inculcated 
the  doctrine  of  the  absolute  power  of  the  emperor,  and  that  all 
the  right  and  power  of  the  Roman  people  was  transferred  to 
him.  (a)  This  had  not  till  then  been  the  language  of  the  Romim 
laws  ;  and  Gravina,  with  much  indignation,  charges  the  introduc- 
tion of  the  lex  regia  to  the  fraud  and  servility  of  Tribonian.  {b) 
Be  that  as  it  may,  the  claim  of  despotism  became  afterwards  a 
constitutional  principle  of  imperial  legislation.  It  has  been  made 
a  question,  whether  the  Pandects  were  for  many  ases 
so  entirely  lost  to  the  western  parts  of  Europe  as  has 
been  generally  supposed,  (c)    It  is  certain,  however,  that  about 

(c)  The  Gennan  natioiiB  were  associations  of  freemen  prior  to  their  invasion  of  the 
Soman  empire,  and  their  goyemments  were  mixed,  or  limited  and  elective  monarchies, 
which  continued  to  exist  for  a  time,  even  after  they  had  established  themselves  bj 
conquest  tin  the  Roman  provinces.  All  the  Gothic  governments  in  Europe,  whether 
in  Germanj,  Denmark,  France,  Spain,  or  England,  were  originally  under  the  control 
of  popular  assemblies,  or  national  councils  of  the  aristocratic  class,  which  gave  their 
assent  to  laws,  and  were  the  basis  of  all  lawful  authority. 

(a)  Inst.  1,  2,  6 ;  Prima  Prttf.  ad  Dig.  sec  7 ;  Fisef.  secnnd.  ad  Dig.  sec.  18,  21 ; 
Dig.  1,  4,  1 ;  Code,  1,  14,  12 ;  Dig.  32,  1,  23. 

(6)  De  Romano  Imperio,  sec.  23,  24.  Mr.  Gibbon,  in  his  Histoiy,  vol.  viii.  17, 18, 
seems  to  think  that  thvler  re^  was  created  hj  the  fancy  of  Ulpian,  or,  more  probably, 
of  Tribonian  himself.  The  kx  regia,  as  mentioned  in  the  Pandects,  1,  tit.  4,  de  ooastf- 
tutionibtts princijf>um,]ih.  l,and  in  the  Institutes,  1,  2,  6,  declares : — quod prineqn phumi 
legis  habet  vigorem  ;  utpaU  cum  lege  regia  qua  de  imperio  ejus  lata  eat,  popuhts  ei,  et  m  eum 
omne  suum  imperium  et  potestatem  eon/ereU,  Selden,  in  his  dissertation  annexed  to  ileta, 
c.  3,  sec.  2,  3,  4,  discusses  the  character  of  the  Ux  regia}  and  he  says  it  is  evident  that 
it  stripped  the  people  of  all  legislative  power ;  and  he  places  the  origin  of  it  back  to  the 
time  of  Augustus  Casar,  when  the  Roman  people  transfiened  all  their  power  and 
authority^  to  him.  In  the  Institutes  of  Chuus,  recently  discovered,  it  is  affinned  that 
tiie  iex  regia  was  not  an  interpolation  by  Tribonian,  but  was  a  law  actually  passed  nee 
unquam  dubitatum  est,  qmn  id  (conttiiuHo  prineipis)  legit  vioem  obtineai,  cum  ipte  imperator 
per  legum  imperium  accipiat.  Qtd.  Instit  Com.  lib.  1,  sec.  5.  But  Hugo,  in  his  Hist. 
du  Droit  Rom.  sec  277,confflders  the  question  on  the  origin  of  this  law  as  still  wrapped 
in  impenetrable  darkness.  < 

(c)  The  university  of  Bologna  had  its  professors  of  the  dvil  law,  and  the  Pandects 
were  the  subjects  of  legal  studies  there  and  elsewhere,  prior  to  the  era  of  the  discovery 
of  the  Florentine  copy  of  them  at  Amalphi,  about  the  year  1 135. 
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the  time  of  the  assumed  discovery  or  exhibition  of  a 
*  complete  copy  of  them  at  Amalphi,  in  Italy,  near  the  *545 
middle  of  the  twelfth  century,  the  study  of  the  civil  law 
revived  throughout  Italy  and  western  Europe  with  surprising 
ardor  and  rapidity.  The  impression  which  the  science  of  law, 
in  so  perfect  a  state  of  cultivation,  made  upon  the  progress  of 
society,  and  the  usages  of^  the  feudal  jurisprudence,  was  sudden 
and  immense,  (a)  In  defiance  of  the  command  of  Justinian  to 
abstain  from  all  notes  or  comments  upon  his  laws,  the  civil  law, 
on  its  revival,  was  not  only  publicly  taught  in  most  of  the  imiver- 
sities  of  Europe,  but  it  was  overloaded  with  the  commentaries  of 
civilians.  From  among  the  number  of  distinguished  names,  I 
would  respectfully  select  Vinnius  on  the  Institutes,  Voet  on  the 
Pandects,  and  Perezius  on  the  Code,  together  with  the  treatises  on 
the  civil  law  which  abound  in  the  works  of  Bynkershoek,  Heinec* 
cius,  and  Pothier,  as  afibrding  a  mass  of  instruction  and  criticism 
most  worthy  of  the  attention  and  diligent  examination  of  the  stu- 
dent, (b) 

The  civil  law  had  followed  the  progress  of  the  Roman  power 
into  ancient  Britain,  and  it  was  administered  there  by  Beceptionin 
such  an  illustrious  protorian  prefect  as  Papinian ;  and  s>b8|«^* 

(a)  Esprit  dee  Loi«,  lir.  8S,  c.  48.  The  original  oopj  of  the  Pandects,  rapposed  to 
have  been  found  at  Amalphi,  has  al^ntys  been  held  in  proionnd  reneration.  It  was 
carried  to  Pisa,  and  from  thence  removed  to  Florence,  and  vigilantly  guarded.  This 
celebrated  manuscript  reposes  at  this  daj  in  the  Lorenxo-Medicean  Library. 

(6)  Since  the  beginning  of  the  present  century,  a  new  historical  school  of  the  civil 
law  has  been  instituted  in  Germany,  which,  in  the  opinion  of  some  writers,  has  quite 
cast  into  the  shade  the  illustrious  jurisconsults  of  the  IStfa  century.  Among  the  most 
eminent  of  this  new  school  may  be  placed  the  names  of  Hugo,  Savigny,  Niebuhr, 
Eichhom,  Haubold,  &c.,  who  have  made  profound  researches  into  the  antiquities  of 
the  Roman  law,  as  well  prior  to  the  time  of  the  decemvirs  as  during  the  feudal  ages. 
They  have  undoubtedly  enriched  the  science  with  acute  and  searching  criticism,  and 
enlarged  and  philosophical  views,  which  shed  light  upon  the  character,  wisdom,  and 
spirit  of  the  more  ancient  institutions.  But  I  cannot  but  be  of  opinion  (though  with 
much  deference)  that  die  importance  of  the  new  Germanie  school,  as  contradistin- 
guished from  that  of  the  old  professors,  is  greatly  exaggerated;  and  that  the  Institutes 
and  Pandects  of  Justinian,  with  the  conmientaries  and  writings  of  Voet,  Vinnius, 
Heineccius>  Pothier,  and  other  illustrious  civilians  of  the  old  school,  furnish  quite  as 
much  matter  for  reflection  and  useful  application  as  the  American  student  of  our  own 
common  law  can  well  attend  to,  and  at  the  same  time  become  a  thorough  master  of 
his  profession.  It  is  said  that  Savigny  has  in  course  of  publication  a  large  work  on 
the  Pandects,  in  which  he  goes  over  the  wide  field  of  the  Roman  law.  Such  a  work, 
and  finom  so  distinguished  a  scholar  and  jurist,  will  undoubtedly  be  of  eminent  utility, 
and  a  gr^at  improvement  on  the  commentaries  of  the  old  civilians  to  whom  I  have  al- 
luded. 
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Seidell  tliinks  h6  was  also  assisted  by  Paulus  and  Ulpiau.  (e)  .After 
the  Roman  jurisprudence  had  been  expelled  hj  the  arms  of  the 
northern  barbarians,  and  supplanted  by  the  crude  institutions  of 
the  Anglo-Saxons,  it  was  again  introduced  into  the  island,  upon 
the  recovery  of  the  Pandects,  and  taught,  in  the  first  instance, 
with  the  same  zeal  as  on  the  continent. 

But  the  rivalship  and  even  hostility  which  soon  afterwards  arose 
between  the  civil  and  common  law,  between  the  two  imiverrities 

and  the  law  schools  or  colleges  at  Westminster,  between 
*546    the  clergy  and  laity,  tended  to  check  the  *  progress  of 

the  system  in  England,  and  to  confine  its  influence  to  those 
courts  which  were  und^r  the  more  immediate  superintendence  of 
the  clergy,  (a)  The  ecclesiastical  courts  and-  the  Court  of  Chan- 
cery accordingly  adopted  the  canon  and  Roman  law ;  and  the 
Court  of  Admiralty,  which  was  constituted  about  the  time  of  Ed- 
ward I.,  also  supplied  the  defects  of  the  laws  of  Oleron  from  the 
civil  law,  which  was  generally  applied  to  fill  up  the  chasms  that 
appeared  in  any  of  the  municipal  institutions  of  the  modem  Euro- 
pean nations.  (&)  A  national  prejudice  was  early  formed  against 
the  civil  law,  and  it  was  too  much  cultivated  by  English  lawyers. 
Lord  Coke  mentions,  by  way  of  reproach,  that  William  de  la  Pole, 
Duke  of  Sufiblk,  in  the  reign  of  Henry  YI.,  endeavored  to  bring 
in  the  civil  law,  which  gave  occasion  to  Sir  John  Fortescue  to 
write  his  work  in  praise  of  the  English  law  ;  and  the  same  charge 
was  made  one  of  the  articles  of  impeaclunent  against  Cardinal 
Wolsey.  (c)  But  the  more  liberal  spirit  of  modem  times  has  justly 
appreciated  the  intrinsic  merit  of  the  Roman  system.  Sir  Matthew 
Hale,  accordmg  to  the  account  of  Bishop  Burnet,  (d)  frequently 
said,  that  the  true  grounds  and  reasons  of  law  were  so  well  deliv- 
ered in  the  Digest,  that  a  man  could  never  well  understand  law  as 
a  science  without  first  resorting  to  the  Roman  law  for  information, 
and  he  lamented  that  it  was  so  little  studied  in  England.  And  in 
Lane  v.  Cotton,  (e)  that  strict  English  lawyer,  Lord  Holt,  admitted 

(c)  Selden's  Dissertatio  ad  Fletam,  c.  4,  sec.  3. 

(a)  Black's.  Com.  vol.  i.  Introdactory  Lecture ;  Reeyes's  History  of  the  English 
Law,  vol.  i.  pp.  81,  82 ;  Millar's  Historical  View  of  the  English  Government,  b.  2,  c.  7, 
sec.  3. 

(5)  3  Reeves's  Hist.  198. 

(c)  3  Inst.  208. 

{d)  Life  of  Sir  M.  Hale,  p.  24. 

(e)  12  Mod.  482. 
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that  the  laws  of  all  uatioiis  were  raised  out  of  the  ruins  of  the  civil 
law,  and  that  the  principles  of  the  English  law  were  borrowed  from 
tliat  system,  and  grounded  upon  the  same  reason.  (/) 

♦  The  value  of  the  civil  law  is  not  to  be  found  in  ques-   *  647 
tions  which  relate  to  the  connection  between  the  govern- 
ment and  the  people,  or  in  provisions  for  personal  secu- 
rity in  criminal  cases.    In  everything  which  concerns 
civil  and  political  liberty,  it  cannot  be  compared  with  the  free 
spirit  of  the  English  and  American  common  law.  (a)    But  upon 
subjects  relating  to  private  rights  and  personal  contracts,  and  the 
duties  which  flow  from  them,  there  is  no  system  of  law  in  which 
priQciples  are  investigated  with  more  good  sense,  or  declared  and 


(/)  'Ab  the  Roman  jarisprndence,  polity,  and  goyernment  existed  in  ancient  Britain, 
08  a  Koman  province,  for  upwards  of  three  oentories  and  a  half,  the  Boman  ciyiliza- 
tion,  with  its  laws,  usages,  language,  arts,  and  manners,  must  have  left  a  deep  and 
permanent  impression,  and  have  become  intermixed  and  incorporated  with  Saxon 
laws  and  usages,  and  constituted  the  body  of  the  ancient  English  common  law.  A 
learned  and  able  article  in  the  Law  Review  and  Quarterly  Journal  of  British  and  For- 
eign Jurisprudence,  vol.  t.>  for  November,  1S46,  entitled  "  Origin  of  the  CSommon  Iaw," 
concludes  that  the  political  government^  tlie  civil  jurisprudence,  and  the  judicial  estab- 
lishments which  prevailed  in  England  in  the  Anglo-Saxon  period,  had  their  main 
source  in  the  Roman  Law.  This  was  the  result  of  Mr.  Spenoe's  researches,  in  his 
Equitable  Jurisdiction  of  the  Court  of  Chancery,  and  which  the  very  learned  and  can- 
did author  to  whom  I  have  alluded  adopts,  after  a  fiill  investigation. 

(a)  The  principles  of  the  English  common  law,  and  the  freedom  and  spirit  which 
pervaded  its  institutions,  civil  and  political,  guided  and  sustained  the  American  Rev- 
olution. The  Congress  of  1774  claimed  and  asserted,  as  their  indubitable  right,  the 
rights  of  free  and  natural-bom  subjects,  —  such  as  the  rights  of  life,  liberty,  and  prop- 
erty, and  the  common  law  of  England,  to  which  their  ancestral  emigrants,  and  th<^, 
their  descendants,  were  entitled ;  the  right  of  the  people  to  participate  in  the  legislative 
power,  and  to  be  tried  by  their  peers  of  the  vicinage ;  and  the  benefit  of  such  English 
statutes  as  existed  at  the  time  of  their  coloniaation,  and  were  applicable  to  their  cir- 
cumstances. (Journal  of  Congress  of  October  14, 1774.)  The  fundamental  English 
statutes,  and  which  are  the  basis  of  English  freedom,  and  clothed  with  the  sanctity  of 
constitutional  provisions,  are  Magna  Charta,  the  abolition  of  military  tenures,  the  peti- 
tion of  right,  the  habeas  corpus  act,  the  bill  of  rights ;  and  if  I  were  reduced  to  the  alter- 
native of  choosing  fbr  my  protection  of  life,  liberty,  and  property,  between  the  Roman 
civil  law  and  those  common-law  and  statutory  institutions  to  which  I  have  alluded,  I 
should  infinitely  prefer  the  latter,  even  to  the  entire  compilation  of  the  Institutes,  the 
Pandects,  and  the  Code  of  the  Emperor  Justinian.  I  agree  entirely  with  the  English 
judges  at  Westminster,  in  their  answers  to  the  celebrated  articles,  the  carticuli  deri,  exhib- 
ited against  them  by  Archbishop  Bancroft,  in  the  time  of  James  I.,  in  which  they  assert 
the  superiority  of  trial  of  fact  by  a  jury,  and  the  viva  voce  evidence  of  witnesses  to  the 
paper  proofs  in  the  civil  law  courts,  and  in  their  duty  to  issue  writs  of  habeas  corpus  in 
cases  of  undue  imprisonment  See  2  Co.  Inst  on  the  statute  of  3  Ed.  III.,  where  a 
copy  of  the  articles,  and  the  answers  to  them,  are  given. 
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enforced  witb  more  accurate  and  impartial  justice.  I  prefer  the 
regulations  of  the  common  law  upon  the  subject  of  the  paternal 
and  conjugal  relations,  but  there  are  many  subjects  in  which  the 
civil  law  greatly  excels.  The  rights  and  duties  of  tutors  and 
guardians  are  regulated  by  wise  and  just  principles.  The  rights 
of  absolute  and  usufructuary  property,  and  the  various  ways  by 
which  property  may  be  acquired,  enlarged,  transferred,  and  lost, 
and  the  incidents  and  accommodations  which  fairly  belong  to 
property,  are  admirably  discussed  in  the  Boman  law,  and  the  most 
refined  and  equitable  distinctions  are  established  and  vindicated. 
Trusts  are  settled  and  pursued  through  all  their  numerous  modifi- 
cations and  complicated  details,  in  the  most  ratidnal  and  equitable 
manner.  So,  the  rights  and  duties  flowing,  from  personal  con- 
tracts, express  and  implied,  and  under  the  infinite  variety  of 
shapes  which  they  assume  in  the  business  and  commerce  of  life, 
are  defined  and  illustrated  with  a  clearness  and  brevity  without 
example.  In  all  these  respects,  and  in  many  others,  which  the 
limits  of  the  present  discussion  will  not  permit  me  to  examine,  the 
civil  law  shows  the  proofs  of  the  highest  cultivation  and  refine- 
ment ;  and  no  one  who  peruses  it  can  well  avoid  the  conviction, 
that  it  has  been  the  fruitful  source  of  those  comprehensive  views 
and  solid  principles  which  have  been  applied  to  elevate  and  adorn 
the  jurisprudence  of  modem  nations. 
The  Institutes  ought  to  be  read  in  course,  and  accurately  stud- 
ied, with  the  assistance  of  some  of  the  best  commentaries 
*  548  *  with  which  they  are  accompanied.  Some  of  the  tities  in 
the  Pandects  have  also  been  recommended  by  Heineccius 
to  be  read  and  re-read  by  the  indefatigable  student.  The  whole 
body  of  the  civil  law  will  excite  never-failing  curiosity,  and  receive 
the  homage  of  scholars,  as  a  singular  monument  of  wisdom.  It 
fills  such  a  large  space  in  the  eye  of  human  reason ;  it  regulates 
so  many  interests  of  man  as  a  social  and  civilized  being ;  it  em- 
bodies so  much  thought,  reflection,  experience,  and  labor ;  it  leads 
us  so  far  into  the  recesses  of  antiquity,  and  it  has  stood  so  long 
^^  against  the  waves  and  weathers  of  time,"  that  it  is  impossible, 
while  engaged  in  the  contemplation  of  the  system,  not  to  be  struck 
with  some  portion  of  the  awe  and  veneration  which  are  felt  in  the 
midst  of  the  solitude  of  a  majestic  ruin. 


PART   IV. 

OF  THE  LAW  CONCERNING  THE  RIGHTS  OF 

PERSON& 


LECJUEE  XXIV* 

OF  THE  ABSOLUTE  BIGHTS  OF  PEBSONS. 

The  rights  of  persons  in  private  life  are  either  absoIutOi  being' 
such  as  belong  to  individuals  in  a  single^  unconnected  state ;  or 
relative,  being  those  which  arise  from  the  civil  and  domestic  rela- 
tions. 

The  absolute  rights  of  individuals  may  be  resolved  into  the  right 
of  personal  security,  the  right  of  personal  liberty,  and  the  right  to 
acquire  and  enjoy  property.  These  rights  have  been  justly  consid- 
ered, and  frequently  declared,  by  the  people  of  this  country,  to  be 
natural,  inherent,  and  tmalienable.  The  effectual  security  and 
enjoyment  of  them  depend  upon  the  existence  of  civil  liberty ;  and 
that  consists  in  being  protected  and  governed  by  laws  made,  or 
assented  to,  by  the  representatives  of  the  people,  and  conducive  to 
the  general  welfare.  Right  itself,  in  civil  society,  is  that  which 
any  man  is  entitied  to  have,  or  to  do,  or  to  require  from  others, 
within  the  limits  prescribed  by  law.  The  history  of  our  colonial 
government  bears  constant  marks  of  the  vigilance  of  a  free  and 
intelligent  people,  who  understood  the  best  securities  for  political 
happiness,  and  the  true  foundation  of  the  social  ties.  The  inhab- 
itants of  the  colonies  of  Plymouth  and  Massachusetts,  in  the  in- 
fancy of  their  establishments,  declared  by  law  that  the  &ee 
enjoyment  of  the  liberties  *  which  humanity,  civility,  and  *2 
Christianity  called  for  was  due  to  every  man  in  his  place  and 

[*  In  the  prerioiiB  edidonB,  Lectare  XXIV.  waa  the  commencement  of  the  2d 
Tolnme.] 
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proportion,  and  ever  had  been,  and  ever  would  be,  the  tranquillity 
and  stability  of  the  commonwealth.  They  insisted  that  they 
brought  with  them  into  this  country  the  priyileges  of  English 
freemen ;  and  they  defined  and  declared  those  privileges  with  a 
caution,  sagacity,  and  precision  that  have  not  been  surpassed  by 
their  descendants.  Those  rights  were  afterwards,  in  the  year 
1692,  on  the  receipt  of  their  new  charter,  reasserted  and  declared. 
It  was  their  fundamental  doctrine,  that  no  tax,  aid,  or  imposition 
whatever  could  rightfully  be  assessed  or  levied  upon  them  without 
the  act  and  consent  of  their  own  legislature ;  and  that  justice 
ought  to  be  equally,  impartially,  freely,  and  promptly  admimstered. 
The  right  of  trial  by  jury,  and  the  necessity  of  due  proof  preced- 
ing conviction,  were  claimed  as  undeniable  rights ;  and  it  was 
further  expressly  ordained,  that  no  person  should  suffer  without 
express  law,  either  in  life,  limb,  liberty,  good  name,  or  estate ;  nor 
without  being  first  brought  to  answer  by  due  course  and  process 
of  law.  (a) 


(a)  Hazard's  State  Papers,  vol.  i.  pp.  408,  487,  edit  FhUad.  1792;  Hutchinson's 
Hist  of  Massachusetts,  toI.  ii.  p.  64 ;  Revised  Laws  of  Massachusetts,  published  in 
1675 ;  Bajlie's  Historical  Memoir,  vol.  i.  p.  229 ;  Bancroft's  Hist.  vol.  i.  p.  452.  It 
was  a  provision  in  the  charters  to  the  Virginian  settlers,  granted  by  James  L,  in  1606 
.and  1609,  and  in  the  charter  to  the  <k>IoniBt8  of  Massachusetts  in  1629,  of  the  prov- 
ince of  Maine  in  1639,  of  Connecticut  in  1662,  of  Rhode  Island  in  1663,  of  Maij- 
land  in  1632,  of  Carolina  in  1663,  and  of  Geoxgia  in  1732,  that  they  and  their 
posterity  should  enjoy  the  same  rights  and  liberties  yrhich  Englishmen  were  entitled 
to  at  home.  Such  privileges  were  implied  by  law,  without  any  express  reservation. 
The  like  civil  and  religious  privileges  were  conceded  to  New  Jersey,  by  the  proprieta- 
ries, in  February,  1665.  Bancroft's  Hist  vol.  ii.  316.  In  the  free  and  liberal  charter 
of  Massachusetts  of  1629,  powers  were  granted  to  the  whole  body  of  the  proprietors 
to  make  laws  not  repugnant  to  the  laws  of  England.  The  colonists  of  New  Plymouth 
assumed  Uie  necessary  powers  of  government  by  an  original  compact  among  them- 
selves, and  which  they  subscribed  beforo  they  landed  on  the  rock  of  Plymouth ;  and 
which  they  had  in  contemplation  before  thcj  embarked  from  Holland.  Toung^s 
Chronides  of  the  I^grim  Fathers,  p.  95.  All  the  New  England  colonies,  on  their 
first  establishment,  were  pure  democracies ;  none  more  so  ever  existed.  The  govern- 
ments of  Rhode  Island,  Connecticut,  and  New  Haven  were  thus  formed  by  volnntarf 
compact.  Under  the  first  Massachusetts  charter  the  legislatiTe  body  T^as  composed  of 
the  governor,  assistants,  and  the  whole  freemen  of  the  company  in  person.  The  first 
general  court  of  delegaUs  was  in  1634.  The  freemen  had  become  too  numerous  to 
assemble  in  a  body,  and  Governor  Winihrop  directed  that  Uie  towns  should  assemble 
in  general  eonrt  by  deputies,  to  revise  and  make  laws.  The  statute  of  1636  declared, 
that  the  freemen  of  each  town  might  choose,  6y  pc^^era,  deputies  to  the  general  court 
This  was  introducing  voting  by  ballot  See  Digest  of  Massachusetts  Colony  Laws, 
published  in  1675 ;  Winthiop's  Hist  of  New  England,- by  Savage,  vol.  i.  pp.  128, 185, 
220 ;  Drake's  Hist  of  Boston.    For  more  than  eighteen  years  the  whole  body  of  the 
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*  The  first  act  of  the  general  assembly  of  the  bolonj  of  *  8 
Connecticut,  in  1639,  contained  a  declaration  of  rights  in 
nearly  the  same  language ;  (a)  and  among  the  early  resolutions 
of  the  general  assembly  of  the  colony  of  New  York,  in  1691  and 
1708,  we  meet  with  similar  proofs  of  an  enlightened  sense  of  the 
provisions  requisite  fbr  civil  security.  It  was  declared  by  them,  (() 

male  inhabitants  of  the  old  oolUmj  of  Plymouth  constituted  the  legislatore.  Bancroft's 
Ilist.  vol.  1.  p.  348.  In  1636,  the  election  of  the  governor  and  assLstants  by  the  flree- 
men  wns  declared  to  be  annual,  and,  in  1638,  the  personal  attendance  of  the  freemen 
at  the  general  coort  was  deemed  to  bo  grievous,  and  each  town  was  thenceforward  to 
choose  deputies.  Brigham's  edit,  of  Plymouth  Colony  Laws,  1836,  pp.  36,  37,  63. 
And  by  statute,  in  1671,  Ibid.  p.  258,  if  any  freeman  did  not  appear  at  dedion  in  person, 
or  by  proxy,  he  was  for  such  negled  to  be  amerced.  The  free  planters  of  Connecticut,  in 
1639,  provided  that  the  choice  of  officers  was  to  be  by  ballot ;  and  that  if  the  general 
assembly  or  court  was  not  at  any  time  duly  convened,  the  freemen  might  meet  and 
hold  the  same,  in  person  or  by  deputy.  Chalmers  says,  that  the  introduction  of  repre- 
sentative government  in  Massachusetts  was  in  violation  of  tiie  charter  of  1629 ;  and 
this  was  the  opinion  of  Sir  George  Treby,  and  other  high  legal  authority  in  England. 
But  tiiough  there  was  no  express  provision  for  it  in  the  charter,  it  would  seem  to  have 
been  necessarily  implied  when  the  growth  of  the  colony  required  it;  and  it  was 
justiBed  by  the  model  of  the  English  House  of  Commons,  where  the  principle  of 
representation  was  inherent  and  vital.  The  first  assembly  of  Maryland,  in  1635, 
consisted  of  the  whole  body  of  the  freemen,  and,  in  1639,  a  representative  assembly 
was  established.  SpQrks's  American  Biography,  N.  S.  vol.  ix.  Life  of  Governor 
Calvert 

(a)  Trumbull's  Hist  of  Connecticut,  vol  i.  p.  98 ;  Laws  of  Connecticut,  edit  Boft* 
ton,  1672,  edit  1702,  and  edit  New  London,  1715,  by  Timothy  Green.  The  edition 
of  1702  I  have  not  seen.  The  edition  of  1672  was  the  first  printed  code.  There  was 
a  code  of  laws  compiled  in  1650,  and  it  was  circulated  in  urritten  copies  read  in  eadh 
town. 

(6)  Journal  of  the  Assembly  of  the  Colony  of  New  York,  vol.  i.  pp.  6,  224.  The 
general  assembly  of  the  colony  of  New  York  passed  an  act  on  the  13th  of  May,  1691, 
declaratory  of  the  rights  and  privileges  of  the  people  of  the  colony.  It  was  deelared  that 
a  session  of  the  general  assembly  shonld  be  held  annually,  and  that  every  freeholder 
within  the  province,  and  every  freeman  of  a  corporation,  were  entitled  to  vote  for 
members  of  the  assembly ;  that  no  freeman  was  to  be  deprived  of  any  rights  or  liber* 
ties,  or  condemned,  but  by  the  judgment  of  his  peers  or  tiie  law  of  the  land ;  that  no 
tax  of  any  kind,  or  on  aUy  pretence,  should  be  levied  upon  the  persons  or  estates  of 
any  of  the  subjects  of  the  province,  except  by  the  act  of  the  general  assembly ;  that 
all  trials  were  to  be  by  a  jury  of  twelve  men,  and  in  all  capital  and  criminal  cases 
there  was  to  be  a  previous  indictment  or  presentment  by  a  grand  inquest ;  and  that 
the  tenure  of  all  lands  was  to  be  in  frise  and  common  socage.  This  dedaratoiy  act  or 
charter  of  privileges  contained  several  other  provisions,  but  it  was  repealed  by  the 
king  in  1697.  Bradford's  edition  of  Colony  Laws,  1719.  There  was  a  prior  act  of 
the  same  purport,  and  nearly  in  the  same  words,  passed  by  the  first  general  assembly 
of  the  province  in  1683,  under  the  administration  of  the  Duke  of  York.  It  was  styled 
**  The  charter  of  liberties  and  privileges,  granted  by  his  royal  highness  to  the  inhabi- 
tants of  New  York.''  App.  No.  2,  to  the  Revised  Edition  of  the  Laws  of  New  Yot\ 
in  1813,  vol.  ii. 
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that  the  imprisonment  of  sobjeots  without  due  commitment  for 
legal  canse,  and  prescribing  and  fbrcing  them  into  banishment, 
and  forcibly  seizing  their  property,  were  illegal  and  arbitrary  acts. 
It  was  held  to  be  the  imquestionable  right  of  every  freeman  to 
have  a  perfect  and  entire  property  in  his  goods  and  estate ;  and 
that  no  money  ooold  be  imposed  or  levied,  without  the  consent  of 
the  general  assembly.  The  erection  of  any  court  of  judicature 
without  the  like  consent,  and  exactions  upon  the  administration 
of  justice,  were  declared  to  be  grievances.     Testimonies  of  the 

same  honorable  character  are  doubtless  to  be  met  with  in  the 
*  4    records  of  other  colonial  legislatures.    It  was  regarded  *  and 

claimed  by  the  general  assemblies  in  all  the  colonies,  as  a 
branch  of  their  sacred  and  indefeasible  rights,  that  the  exclusive 
power  of  taxation  of  the  people  of  the  colonies  resided  in  their 
colonial  legislatures,  where  representation  of  them  only  existed ; 
and  that  the  people  were  entitled  to  be  secure  in  their  persons, 
property,  and  privileges,  and  tliey  could  not  lawfully  be  disturbed 
or  affected  in  the  enjoyment  of  either,  without  due  process  of  law, 
and  the  judgment  of  their  peers,  (a)    But  we  need  not  pursue  our 

(a)  See,  to  thiB  eflbct,  in  addition  to  the  acts  of  Hassachnsetts,  Connecticat,  and 
New  York,  already  mentioned,  the  declaratoxy  act  of  the  assemblj  of  the  Pljmoath 
jBOkonjf  in  1635,  and  also  in  1658  and  1671.  (Hohnes's  Annals,  toI.  i.  p.  232  ;  Bajlie's 
Hifltorical  Memoir  of  the  Colony  of  Now  Pljmonth,  vol.  i.  p.  229 ;  Plymouth  Colony 
Laws,  edit  by  Brigham,  1836,  pp.  107,  241.)  See,  also,  the  declaration  of  their  rights^ 
by  the  assembly  of  Virginia,  in  1624  and  1676;  (Stith's  HisL  of  Viiginia,  p.  318; 
Chalmers's  Annals,  p.  64  ;)  and  of  the  assembly  of  Pennsylvania  in  1682 ;  and  of  the 
legislature  of  Maryland  in  1639,  and  again  in  1650;  and  of  the  assembly  of  Rhode 
Island  in  1663 ;  and  of  the  proprietaries  of  Carolina  in  1667 ;  (Proud's  Pennsylvania, 
vol.  1.  pp.  206,  206 ;  Grahame's  Hist  of  the  Colonies ;)  and  of  the  concessions  and 
agreements  of  the  proprietaries  of  New  Jersey  in  1664 ;  and  of  the  fundamental  ooa- 
stitutions  by  the  proprietaries  of  East  New  Jersey  in  1663 ;  and  of  the  declaratory  acts 
of  the  general  assembly  of  East  New  Jersey  in  1682  and  1698 ;  and  of  the  concessions 
and  agreements  of  the  proprietaries  and  planters  of  West  New  Jersey,  and  called  the 
great  charter  of  fundamentals,  in  1676 ;  and  of  the  declaratory  act  of  the  general 
assembly  of  West  Jersey,  in  1681.  (Learning's  and  Spiccr's  Collections,  edit  Philad. 
folio,  1757,  pp.  11  -26,  153-166,  235,  240,  370,  372,  382,  411  ;  Smith's  Hist  of  New 
Jersey,  126,  270-274,  App.  No.  1,  2.)  The  West  New  Jersey  colonists  in  1676,  intro- 
duced voting  by  ballot,  universal'  suffrage,  Uie  right  and  obligation  of  instructions, 
nniversal  eligilrility  to  office,  and  abolished  imprisonment  for  debt  All  this  was  done 
under  the  auspices  of  William  Penn,  whose  influ^ice  contributfsd  to  plant  West  New 
Jersey,  and  who  was  a  joint  assignee  and  trustee  of  an  undivided  portion  of  West 
Jersey,  as  well  as  a  joint  owner  by  purchase  with  other  partners  of  East  Jersey.  The 
declaration  of  the  general  assembly  of  Virginia,  in  1624,  that  the  governor  should  not 
lay,  levy,  or  employ  any  taxes  or  impositions  upon  the  colony,  except  by  authority  of 
the  general  assembly,  was  the  first  example  of  the  assertion  of  such  a  right;  as  thai 
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researches  on  this  point,  for  the  best  evidence  that  can  be  pro- 
duced of  the  deep  and  universal  sense  of  the  value  of  our  natural 
rights,  and  of  the  energy  of  the  principles  of  the  common  lav,  are 
the  memorials  of  the  spirit  which  pervaded  and  animated 
every  part  of  our  *  country,  after  the  peace  of  1768,  when  the  *  5 
same  parent  power  which  had  nourished  and  protected  us  at- 
tempted to  abridge  our  immunities,  and  retard  the  progress  of  our 
rising  greatness. 

The  House  of  Representatives  in  Massachusetts,  the  House  of 
Assembly  in  New  York,  and  the  House  of  Burgesses  in  Virginia, 
took  an  early  and  distinguished  part,  upon  the  first  promulgation 
of  English  measures  of  taxati<m,  in  the  assertion  of  their  rights 
as  freeborn  EngUsh  subjects,  (a)  The  claim  to  common-law  rights 
soon  became  a  topic  of  universal  concern  and  nati(mal  vindication. 
In  October,  1766,  a  convention  of  delegates  from  nine  colonies 
assembled  at  New  York,  and  made  and  published  a  declaration  of 


house  was  the  first  popular  representative  body  ever  conyened  in  America.  Hening's 
Statutes,  vol.  i.  pp.  118, 128 ;  Storjr's  Com.  on  the  Const  toI.  i.  p.  26.  The  charter 
of  the  colony  of  Maryland,  in  16S2,  was  pecntiarly  liberal.  It  established  an  indepen- 
dent colonial  legislation  in  the  proprietary  and  the  freemen  or  their  deputies,  and  the 
crown  stipulated  never  to  levy  any  tax  upon  the  inhabitants,  and  the  inhabitants  were 
to  enjoy  all  the  rights  and  privileges  of  English  subjects.  1  Chalmers's  Annals,  pp. 
202-205  ;  1  Hazard's  Coll.  p.  327.  The  first  assembly  of  Maryland,  in  1638,  declared 
the  great  charter  of  England  to  be  the  measure  of  their  liberties ;  and  William  Penn, 
in  the  preface  to  the  plan  of  government  prepared  for  Pennsylvania,  in  1682,  declared 
that  any  government  is  free  to  the  people  under  it,  where  the  lotos  rule,  €ind  the  people  are 
a  peart}/  to  those  laws,  Proud's  Hist  of  Pennsylvania,  vol.  ii.  App.  p.  7 ;  Bacon's  Laws, 
t638,  ch.  2. 

(a)  Minot's  Hist  of  Massachusetts,  vol.  ii.  p.  175 ;  Journals  of  Assembly  of  New 
York,  vol.  ii.  pp.  769  -  780 ;  Jefierson's  Notes  on  Virginia,  189 ;  Marshall's  Life  of 
Washington,  vol.  ii.  p.  88,  and  Appendix,  note  No.  4 ;  Wirt's  Life  of  Patrick  Henry, 
sec.  2.  The  assertion  by  the  English  House  of.  Commons,  in  1764,  and  prior  to  the 
Stamp  Act,  of  a  right  to  impose  taxes  upon  the  colonies,  produced  spirited  and  manly 
remonstrances  to  the  King  and  Parliament  from  several  of  the  colonial  assemblies. 
Pitkin's  Hist,  of  the  United  States,  vol.  i.  pp.  165  - 169.  The  general  assembly  of  the 
colony  of  New  York,  in  October,  1764,  not  only  asserted  their  exclusive  right  of  tax- 
ing their  constituents,  but  complained,  at  the  samie  time,  of  the  grieranoe  of  putting 
an  end,  by  act  of  Parliament,  to  commercial  intercourse  between  the  colonies  and 
foreign  West  India  settlements.  Journals  of  N.  Y.,  Ibid.  The  Stamp  Act  was  passed 
the  22d  March,  1765,  and  this  was  the  first  measure  of  indirect  taxation  laid  upon  the 
colonies  by  the  British  Parliament  for  the  mere  purpose  of  revenue.  The  first  rea» 
olutions  of  any  of  the  colonial  assemblies,  after  the  passage  of  the  Stamp  Act,  cama 
from  the  house  of  burgesses  of  Virginia.  They  were  introduced  by  Patrick  Henry,  in 
May,  1 765,  and  asserted  the  right  in  the  colonists  of  taxing  themselves.  Wirt's  Life  of 
Patrick  H^iury,  sec.  3. 
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rights,  in  which  they  insisted  that  the  people  of  Uie  colonies  were 
entitled  to  all  the  inherent  rights  and  liberties  of  English  subjects, 
of  which  the  most  essential  were,  the  exclusive  power  to  tax  tliem- 
selves,  and  the  privilege  of  trial  by  jury,  (b)  The  sense  of  Ameri* 
ca  was,  however,  more  fully  ascertained,  and  more  explicitly  and 
solemnly  promulgated,  in  the  memorable  declaration  of  rights  of 
the  first  Continental  Congress,  in  October,  1774,  and  which  was  a 
representation  of  all  the  colonies  except  Georgia.  That  declara- 
tion contained  the  assertion  of  several  great  and  fundamental 
*  6  principles  of  American  *  liberty,  and  it  constituted  the  basis 
of  those  subsequent  bills  of  rights,  which,  under  various 
modifications,  pervaded  all  our  constitutional  charters.  It  was 
declared,  ^^  that  the  inhabitants  of  the  English  colonies  in  North 
America,  by  the  immutable  laws  of  nature,  the  principles  of  the 
English  constitution,  and  their  several  charters  or  compacts,  were 
entitled  to  life,  liberty,  and  property ;  and  that  they  had  never 
ceded  to  any  sovereign  power  whatever  a  right  to  dispose  of  either 
without  their  consent ;  that  their  ancestors  who  first  settled  the 
colonies  were,  at  the  time  of  their  emigration  from  the  mother 
country,  entitled  to  all  the  rights,  liberties,  and  immunities  of  free 
and  natural-bom  subjects ;  and  by  such  emigration  they  by  no 
means  forfeited,  surrendered,  or  lost  any  of  those  rights  ;  —  that 
the  foundation  of  English  liberty,  and  of  all  free  government, 
was  the  right  of  the  people  to  participate  in  the  legislative  power, 
and  they  were  entitled  to  a  fi'ee  and  exclusive  power  of  legislation, 
in  all  matters  of  taxation  and  internal  policy,  in  their  several  pro- 
vincial legislatures,  where  their  right  of  representation  could  alone 
be  preserved ;  that  the  respective  colonies  were  entitled  to  the 
common  law  of  England,  and  more  especially  to  the  great  and 
inestimable  privilege  of  being  tried  by  their  peers  of  the  vicinage, 
according  to  the  'course  of  that  law ;  that  they  were  entitled  to 
the  benefit  of  such  of  the  English  statutes  as  existed  at  the  time 
of  their  colonization,  and  which  they  had  by  experience  found  to 
be  applicable  to  their  several  local  and  other  circumstances ;  that 
they  were  likewise  entitled  to  all  the  immunities  and  privileges 
granted  and  confirmed  to  them  by  royal  charters,  or  secured  by 
their  several  codes  of  provincial  laws."  (a)    Upon  the  forma> 

(b)  Marshall's  life  of  Washington,  vol.  ii.  p.  90,  and  Appendix,  note  No.  5. 
(a)  Journals  of  Congress,  vol.  i.  p.  28,  ed.  Phil.  1800.     It  was  a  prindplo  of  the 
English  common  law,  that  acts  of  Parliament  did  not  bind  the  English  colonies  wiJeis 
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tion  of  the  several  state  constitutions,  *  after  the  colonies  had  *  7 
become  independent  states,  it  was  in  most  instances  thought 
proper  to  collect,  digest,  and  declare,  in  a  precise  and  definite  man- 
ner, and  in  the  shape  of  abstract  propositions  and  elementary  max- 
ims, the  most  essential  articles  appertaining  to  civil  liberty  and  the 
natural  rights  of  mankind,  (a) 

The  precedent  for  these  declaratory  bills  of  rights  was  to  be 
found,  not  only  in  the  colonial  annals  to  which  I  have  alluded, 
but  in  the  practice  of  the  English  nation,  who  had  frequently  been 
obliged  to  recover  their  indefeasible  rights  by  intrepid  councils,  or 
by  force  of  arms,  and  then  to  proclaim  them  by  the  most  solemn 
and  positive  enactments,  as  a  barrier  against  the  tyranny  of  the 
executive  power.  The  establishment  oi  Magna  Chartay  and  its 
generous  provision  for  all  classes  of  freemen  against  the  compli- 
cated oppressions  of  the  feudal  system ;  ih^  petition  of  rights  early 
in  the  reign  of  Charles  I.,  asserting  by  statute  the  rights  of  the 
nation  as  contained  in  tlieir  ancient  laws,  and  especially  in 
"  the  great  *  charter  of  the  liberties  of  England  " ;  and  the  *  8 
bill  of  rights  at  the  revolution,  in  1688,  (a)  are  illustrious  ex- 
amples of  the  intelligence  and  spirit  of  the  English  nation,  and 
they  form  distinguished  eras  in  their  constitutional  history,  (b) 

tkof  wen  speciaUy  named.  Blankard  v.  Qaldj,  4  Mod.  S22;  2  Salk.  411,  S.  C;  Sir 
Joseph  Jokyll,  in  2  P.  Wms.  75.  But  the  prevalent  doctrine  in  the  colonies,  and  one 
that  was  acted  upon  hj  some  of  the  legislatures,  was,  that  no  act  of  Parliament  was 
binding  upon  the  colonies,  though  named,  imless  ratified  by  the  colonial  legislatures, 
and  on  the  ground  that  they  were  not  represented  in  Parliament.  Hutchinson's  His- 
tory, vol.  i.  p.  322 ;  Chalmers's  Annals,  277,  400 ;  Pitkin's  Hist,  of  the  United  States, 
vol.  i.  pp.  91,  92,  96,  97.  The  original  charter  of  Pennsylvania  to  William  Penn  con- 
tained a  provision  that  no  contribution  should  be  levied  on  the  inhabitants  or  their 
estates,  unless  by  the  consent  of  the  proprietary  or  governor  and  assembly,  or  fry  Act 
ofJParUament  in  England.  Charter,  sec.  2,  Proud's  Hist,  of  Pennsylvania,  vol.  i.  p.  185. 
Tet  this  anomalous  reservation  of  a  power  of  taxation  in  Parliament  was  always  under- 
stood by  the  colonists  to  imply,  that  the  people  of  the  province  were  to  be  allowed  to 
send  their  representatives  to  Parliament  previous  to  the  exercise  of  the  power.  This 
was  so  asserted  by  Dr.  Franklin,  in  his  examination  before  the  House  of  Commons  in 
England,  prior  to  the  American  war. 

(a)  Cicero,  in  his  treatise  De  Rcpublica,  lib.  1,  sec.  32,  insisted  that  equality  of 
rights  was  the  basis  of  a  commonwealth ;  for  since  property  could  not  be  equal,  and 
taients  were  not  equal,  rights  ought  to  be  held  equal  among  all  the  citizens  of  the 
state,  which  was,  in  itself,  nothing  bat  a  community  of  rights. 

(a)  Act  of  1  W.  &  M.,  sess.  2,  ch.  2,  entitled,  **  An  Act  declaring  the  rights  and  lib- 
erties of  the  subject,  and  settling  the  succession  of  the  crown."  See>  also,  the  Act  of 
Settlement,  12  &  13  Wm.  IH.  ch.  2,  and  anU,  293. 

(6)  This  free  spirit  of  the  English  nation  at  the  era  of  Magna  Charta  was  not 

60* 
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But  the  necessiiy^  in  our  representatiYe  republics,  of  these  declarar 
tory  codes  has  been  frequently  questioned,  inasmuch  as  the  gOT* 
emment,  in  all  its  parts,  is  the  creature  of  the  people,  and  eyerj 
department  of  it  is  filled  by  their  agents,  duly  chosen  or  appoint- 
ed, according  to  their  will,  and  made  responsible  for  mal-adminis- 
tration.  It  may  be  observed,  on  the  one  hand,  that  no  gross  yio- 
lation  of  those  absolute  private  rights  which  are  clearly  understood 
and  settled  by  the  common  reason  of  mankind  is  to  be  appre- 
hended in  the  ordinary  course  of  public  affidrs ;  and  as  to  extraor- 
dinary instances  of  faction  and  turbulence,  and  the  corruption 
and  violence  which  they  necessarily  engender,  no  parchment  checks 
can  be  relied  on  as  affording,  under  such  circumstances,  any  effect- 
ual protection  to  public  liberty.  When  the  spirit  of  liberty  has 
fled,  and  truth  and  justice  are  disregarded,  private  rights  can 
easily  be  sacrificed  under  the  forms  of  law.  On  tlie  other  hand, 
there  is  weight  due  to  the  consideration,  that  a  bill  of  rights  is  of 
real  efficacy  in  controlling  the  excesses  of  party  spirit.  It  serves 
to  guide  and  enlighten  public  opinion,  and  to  render  it  more  quick 
to  detect,  and  more  resolute  to  resist,  attempts  to  disturb  private 
right.  It  requires  more  than  ordinary  hardiness  and  audacity  of 
character  to  trample  down  principles  which  our  ancestors  culti- 
vated with  reverence  ;  which  we  imbibed  in  our  early  education  ; 
which  recommend  themselves  to  the  judgment  of  the  world  by 
their  truth  and  simplicity  ;  and  which  are  constantly  placed  before 
the  eyes  of  the  people,  accompanied  with  the  imposing  force  and 
solemnity  of  a  constitutional  sanction.  Bills  of  rights  are  part  of 
the  muniments  of  freemen,  showing  their  title  to  protection,  and 
they  become  of  increased  value  when  placed  under  the  protec- 
tion of  an  independent  judiciary,  instituted  as  the  appropriate 
guardian  of  private  right.    Care,  however,  is  to  be  taken,  in  the 

peculiar  to  tho  Anglo-Saxon  race  in  that  island.  We  liave  an  analogous  and  almost 
contemporary  case  in  Denmark,  npon  the  election  of  King  Christopher  II.,  in  1319. 
He  was  called  npon  bj  the  diet  or  assembly  of  great  men  which  elected  him  to  sign 
a  capitulation  or  charter,  taken  from  preceding  models,  in  which  jt  was  declared,  not 
only  that  the  feudal  nobility  and  the  dergy  should  be  secure  in  their  privileges  and 
exemptions,  but  that  the  free  peasants  should  not  be  subject  to  any  tax  contrary  to 
the  established  laws  and  customs ;  that  a  parliament  should  be  annually  held  at  Wy- 
borg ;  that  no  man  should  be  imprisoned,  or  deprived  of  life  and  property,  witfaont 
public  trial  and  conviction  according  to  law ;  and  that  no  law  should  be  made  or  altered 
without  consent  of  Parliament,  consisting  of  the  prelates  and  best  men  of  the  kingdom. 
Bishop  Mnller,  on  the  Ancient  History  and  Constitution  of  Denmark,  noted  in  the 
Foreign  Quarterly  Review,  No.  21. 
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digest  of  these  declaratory  provisions,  to  *  confine  the  manual  *  9 
to  a  few  plain  and  unexceptionable  principles.  We  weaken 
greatly  the  force  of  them  if  we  incumber  the  constitution,  and 
perhaps  embarrass  the  future  operations  and  more  enlarged  expe- 
rience of  the  legislature,  with  a  catalogue  of  ethical  and  political 
apliorisms,  which,  in  some  instances,  may  reasonably  be  questioned, 
and  in  others  justly  condemned,  (a)    In  the  revision  of  the  con- 

(a)  The  following  instances  may  be  mentioned  aa  illnstrationB  of  the  questionable 
nature  of  some  of  these  declaratory  prorisions :  — 

Thus,  seyeral  of  the  state  constitutions,  as  those  of  New  Hampehire,  Massachusetts, 
Vermont,  North  Carolina,  Ohio,  Indiana,  and  Illinois,  have  made  it  an  article  in  their 
bill  of  rights,  that  the  people  have  a  right  not  only  to  apply  to  the  legislature  by 
petition  or  remonstrance,  but  to  "  instruct  their  representatives/'  If,  by  this,  be  meant 
that  they  may  give  to  their  representatives  wholesome  advice  or  in^rmation,  it  is  a 
palpable  truth,  and  quite  a  harmless  article ;  but  if  it  be  intended  to  declare  that  the 
people  of  a  town  or  county  or  district  may  give  binding  instructions  to  their  im- 
mediate delegates,  and  to  which  they  must  conform  without  any  exercise  of  their  own 
diaeretioii  in  like  manner  as  an  agent  or  attorney  in  private  business  is  bound  by  the 
directions  of  his  principal,  it  would  then  render  useless  all  discussion  and  deliberation 
in  the  legislature.  This  would  be  repugnant  to  the  theory  of  government,  which  sup- 
poses that  the  representatives  are  to  meet  and  consult  together  for  the  common  wel- 
fare, and  to  have  a  regard,  in  the  making  of  laws,  to  the  greatest  general  good,  and  to 
make  the  local  views  and  interest  of  a  part  of  Ui.e  community  subordinate  to  the  gen- 
eral interest  of  the  whole.  The  principle  of  the  English  common  law,  applicable  to 
the  members  of  the  British  House  of  Commons,  is  deemed  to  be  the  true  doctrine  on 
this  subject.  Though  chosen  by  a  particular  county  or  borough,  the  member,  when 
elected  and  returned,  serves  for  the  whole  realm.  "  When  you  choose  a  member," 
said  Mr.  Burke  to  the  electors  of  Bristol,  in  1774,  "  he  is  not  a  member  of  Bristol,  but 
he  is  a  member  of  Parliament"  The  end  of  his  election  is  not  particular,  but  general ; 
nof  barely  to  advantage  his  constituents, . but  for  the  common  weal;  and  he  is  not 
bound  to  take  and  follow  the  advice  of  his  constituents  upon  any  particular  point, 
unless  he  thinks  it  proper  and  prudent  so  to  do.  (4  Inst  14 ;  1  Blacks.  Com.  159.) 
The  representative  (to  use  again  the  language  of  Burke)  owes  to  his  constituents,  not 
his  industry  only,  but  his  judgment ;  and  he  betrays,  instead  of  serving  them,  if  he 
sacrifices  it  to  their  opinion.  The  people  cannot  debate  in  their  collective  capacity. 
They  can  only  deliberate  and  make  laws  by  their  representatives ;  and  in  the  ordi- 
nary course  of  human  affairs,  the  exercise  of  their  sovereignty,  and  the  means  of  their 
safety,  will  consist  in  the  discreet  selection  of  the  rulers  who  are  to  administer  the 
government  of  their  choice.  The  earliest  assertion  of  this  important  and  undoubted 
constitutional  principle,  that  each  member  of  the  House  of  Commons  was  deputed  to 
serve,  not  only  fSr  his  immediate  constituents,  but  for  the  whole  kingdom,  was,  ac- 
cording to  Mr.  Hallam,  (Constitutional  History  of  England,  vol.  i.  p.  352,)  made  in 
Parliament,  in  1571.^ 

So,  it  is  declared,  in  some  of  the  state  constitutions,  as  Maryland,  North  Caarolina, 

^  The  election  of  M.  Drault»  a  member  of  the  French  Chamber  of  Deputies  for  Poi- 
tiers, was  annulled  by  a  vote  of  that  body  on  the  ground  that  he  had  contracted  an 
engagement  with  the  electors  of  Poitiers  to  vote  for  a  certain  measure.    It  may,  per- 
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stitution  of  New  York,  in  1821,  the  declaration  of  rights  was 
*  11    considerably  enlarged ;  and  yet  *  the  mOst  comprehensiTo, 

and  the  most  valuable  and  effectual  of  its  provisions,  were 
to  be  fonnd  in  the  original  constitution  of  1777,  as  it  was  di- 
gested by  some  master  statesman,  in  the  midst  of  the  tempest  of 
war  and  invasion.  It  was  declared,  (a)  that  no  authority  should 
be  exercised  over  the  people  or  members  of  the  state,  on  any  pre- 
tence whatever,  but  such  as  should  be  derived  from  and  granted 


and  Tennessee,  "  that  monopolies  are  contrary  to  the  genius  of  a  free  govemmenty 
and  onght  not  to  be  allowed."  This  would  seem  to  restrain  the  legtslature  finom 
granting  anj  exdnsive  privilege,  eren  for  a  limited  time,  and  prevent  them  from  en- 
couraging the  introduction  and  prosecution  of  hazardous  and  expensive  ezperiments 
in  some  art,  science,  or  business  calculated  to  be  extensively  usefol.  ''A  temporary 
monopoly  of  that  kind,"  says  Doctor  Adam  Smith,  (Inquiry  into  the  Wealth  of 
Nations,  vol.  ii.  p.  272,)  "  may  be  vindicated  upon  the  same  principles  upon  which  a 
like  monoply  of  a  new  machine  is  granted  to  its  inventor,  and  that  of  a  new  book  to 
its  author."  If  the  principle  be  correct,  that  all  monopolies  are  contrary  to  the  genios 
of  a  free  state,  it  would  condemn  the  power  given  to  Congress  to  secure  to  authors 
and  inventors  the  exclusive  right  to  their  writings  and  discoveries,  and  which  species 
of  monopoly  is  deemed  to  be  exceedingly  just  and  useful.  Again :  it  is  made  an  arti- 
cle in  the  declaration  of  rights,  in  the  constitution  of  Illinois,  that  "  there  shall  be  no 
other  banks  or  moneyed  instUutions  in  the  state  but  those  already  provided  by  law,  ex*- 
cept  a  state  bank  and  its  branches."  This  is  too  general  and  too  indefinite  a  restraint 
upon  the  exercise  of  the  l^slative  discretion,  and  the  subject  seems  scarcely  of  suffi- 
cient importance  to  have  been  classed  among  the  ''  general,  great,  and  essential  prin- 
ciples of  liberty  and  free  government."  In  a  commercial  state,  it  would  lead  to  the 
loss  of  many  useful  moneyed  establbhments,  or  what  is  more  probable,  it  would  be  a 
temptation  to  efforts  to  elude  the  force  of  the  article  by  evasive  constmctbna.  So, 
the  provision  in  the  declaration  of  rights  in  the  constitution  of  Mississippi,  that  **  no 
citizen  shall  be  prevented  from  emigrating,  on  any  pretence  whatever,"  seems  to  be  stated 
in  terms  too  strong  and  unqualified,  and  it  would  require  some  latitude  of  interpreta- 
tion to  prevent  the  unjust  application  of  the  injunction  to  the  case  of  persons  emigrat- 
ing with  the  fraudulent  design  of  avoiding  the  payment  of  debt>  or  the  dischaige  of 
a  known  duty,  as  the  relief  of  bail  or  security.  It  is  declared,  in  the  constitution  of 
Ohio,  that  **  every  association  of  persons,  being  regularly  formed,  and  having  given 
themselves  a  name,  may,  on  application  to  the  legislature,  be  entitled  to  letters  of  in- 
corporation to  enable  Uiem  to  hoid  estates,  real  and  personal,  for  the  support  of  their 
schools,  academies,  colleges,  universities,  and  other  purposes.**  The  provision  is  too 
indefinitely  expressed,  and  relates  to  a  case  of  ordinary  legislative  discretion,  and  if 
literally  carried  into  execution,  it  would  be  productive  of  great  inconvenience.  It  does 
not  seem  to  be  deserving  of  a  place  among  **  the  essential  principles  of  liber^  and  free 
government  to  be  forever  unalterably  established.' 
(a)  Constitution  of  1797,  art  1,  13,  41. 


ft 


haps,  with  some,  detract  from  the  authority  ef  this  case,  that  it  occurred  in  the  latter 
years  of  the  reign  of  Louis  Philippe,  and  was  supported,  in  one  of  his  most  etoqnent 
speeches,  by  M.  Guizot. 
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by  them ;  and  that  trial  by  juryj  as  formerly  used,  should  remain 
inyiolate  forever ;  and  that  no  bills  of  attainder  should  be  passed, 
and  no  new  courts  instituted  but  such  as  should  proceed  accord- 
ing to  tlie  course  of  the  common  law ;  and  that  no  member  of  the 
state  should  be  disfranchised,  or  deprived  of  any  of  his  rights  or 
privileges  under  the  constitution,  imless  by  the  law  of  the  land  or 
the  judgment  of  his  peers.  Several  of  the  early  state  constitu- 
tions had  no  formal  bill  of  rights  inserted  in  them ;  and  experience 
teaches  us  that  the  most  solid  basis  of  public  safety,  and  the  most 
certain  assurance  of  the  luiinterrupted  enjoyment  of  our  personal 
rights  and  liberties,  consists,  not  so  much  in  bills  of  rights,  as  in 
the  skilful  organization  of  the  government,  and  its  aptitude,  by 
means  of  its  structure  and  genius,  and  the  spirit  of  the  people 
which  pervades  it,  to  produce  wise  laws,  and  a  pure,  firm,  and  in- 
telligent administration  of  justice. 

I  shall  devote  the  remainder  of  the  present  lecture  to  exam- 
ine more  particularly  the  right  of  personal  security  and  *per-    *  12 
sonal  liberty,  and  postpone  the  consideration  of  the  right 
of  private  property  until  we  arrive  at  another  branch  of  our  inr 
quiries. 

(1.)   Of  the  right  of  perianal  security 

The  right  of  personal  security  is  guarded  by  provisions  which 
have  been  transcribed  into  the  constitutions  in  this  country  from 
Magna  Charta,  and  other  fundamental  acts  of  the  English  Paiv 
liament,  and  it  is  enforced  by  additional  and  more  precise  injunc- 
tions. The  substance  of  the  provision  is,  that  no  person,  except 
on  impeachment,  and  in  cases  arising  in  the  military  and  naval 
service,  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  or  for  any  offence  above  the  coDDjnon-law  d^ree  of  petit 
larceny,  unless  he  shall  have  been  previously  charged  on  the  pre- 
sentment or  indictment  of  a  grand  jury ;  (a)  that  no  person  shall 


(a)  In  the  case  of  the  State  v.  Hardie,  1  Iredell  (N.  C.)  42,  it  was  held,  that  an 
injbrmation  in  the  natnro  of  a  quo  vxurantOy  to  try  the  right  to  a  franchise,  was  in 
the  nature  of  a  civil  remedy,  and  not  within  the  province  of  a  bill  of  rights,  that  no 
freeman  should  be  put  to  answer  for  any  criminal  charge,  but  by  indictment,  &c. 
But  in  New  Hampshire  the  attorney-general  may,  ex  officio,  and  in  his  discretion, 
file  an  information  in  all  cases  of  offences  and  misdemeanors  not  capital  or  infamous. 
The  State  v,  Dover,  9  N.  Hamp.  468 ;  and  this  seems  to  be  the  law  also  in  the  states 
of  Maine  and  Massachusetts.  The  State  v.  Kittery,  5  OroenL  S54 ;  Commonwealth 
«.  Waterborongh,  5  Mass.  259.  The  constitution  of  New  York  does  not  zcqnire  an 
indictment  in  all  criminal  cases,  for  it  excepts  petit  larcency ;  nor  does  it  require  trial 
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be  subject,  for  the  same  offence,  to  be  twice  put  in  jeopardy  of  life 
or  limb  ;  (b)  nor  shall  he  be  compelled,  in  any  criminal  case,  to  be 

bj  jury  in  ciues  of  petit  larceny,  and  of  other  ofiences  not  in£Eunoiis,  as  in  cases  of 
vagrants,  disorderly  persons,  &c.,  for  the  trial  by  jury  had  not  been  prerioosly  used 
in  such  cases.  Duffy  v.  The  People,  6  Hill,  75.  In  Ohio,  also,  it  is  held,  that  the  leg- 
islature may  direct  the  mode  of  redress,  untrammelled  by  the  constitutional  proTision 
of  indictment  or  presentment,  as  to  ofiences  criminal  or  infiunous,  when  the  ofiences 
are  but  quati  criminal,  as  Sabbath-breaking,  selling  spirituous  liquors  contrary  to  law, 
and  many  other  misdemeanors  which  may  be  given  to  the  jurisdiction  of  justices  of  the 
peace,  mayors,  &c.  Markle  v.  Akron,  14  Ohio,  589.  These  summary  convictUm*  are  in 
derogation  of  the  common  law,  without  indictment  or  trial  by  jury,  and  are  construed 
strictly,  and  rest  for  their  validity  on  statute  provisions.  There  must  be  a  rtcord  of  the 
proceeding,  and  an  information  or  chaige,  and  notice  to  the  party,  and  a  conviction, 
judgment,  and  execution.  A  review  founded  on  the  record  may  be  had  by  habeas  oor- 
pus  or  certiorari.  The  People  v.  Philips,  N.  T.  C.  Court.  See  5  N.  T.  Legal  Obserrer 
for  April,  1847,  p.  130. 

(6)  This  prohibition,  as  to  putting  a  party  twice  in  jeopardy,  is  in  the  constitntion 
«f  the  United  States,  and  it  has  been  deemed  by  Mr.  Justice  Story  to  mean,  that  no 
pi^rson  shall  be  tried  a  second  time  for  the  same  oflKince,  after  a  trial  by  a  competent 
and  regular  jury,  upon  a  good  indictment,  whether  there  be  a  verdict  of  acquittal  or 
conviction.^  A  new  trial  cannot,  therefore,  be  granted  in  a  capital  case,  after  a  ver- 
dict regularly  rendered  upon  a  sufficient  indictment ;  but  it  may  where  the  jury  has 
been  dischaiged  from  giving  a  verdict,  for  then  the  party  has  not  been  put  in  jeopardy. 
United  States  v.  Qibert,  2  Sumner,  19.  But  in  opposition  to  this  opinion,  it  has  been 
adjudged  by  Mr.  Justice  McLean,  in  an  equally  elaborate  opinion,  in  the  case  of  the 
United  States  v.  Keen,  1  McLean,  429,  that  the  Courts  of  the  United  States  have 
a  constitutional  power  to  grant  new  trials  in  capital  as  well  as  in  other  criminal 
cases.  With  respect  to  the  right  to  discharge  a  jury  in  a  capital  case,  when  they  can- 
not agree  upon  a  verdict,  it  was  held  by  the  Supreme  Court  of  the  United  States,  in 
the  cose  of  The  United  States  v.  Perez,  9  Wfaeaton,  579,  that  the  courts  have  a  dis^ 
cretionary  power,  even  in  capital  cases,  (to  be  exercised  with  great  caution  and  re- 
serve,) to  discharge  the  jury  from  giving  a  verdict,  and  that  the  prisoner  may  be  tried 
again  for  the  same  offence.  This  question  as  to  the  power  of  the  court  to  dischaige 
a  jury,  sworn  and  charged  in  a  capital  case,  before  verdict,  and  to  put  the  party 
accused  upon  trial  a  second  time,  for  the  same  oficnoe,  after  a  verdict  rendered,  has 
been  much  discussed  in  the  courts  in  this  country,  and  the  vigorous  and  powerful 
opposition  to  the  power  of  the  court  by  Mr.  Justice  Story,  in  the  case  of  The  United 
States  V.  Gibert,  has  given  additional  interest  to  the  investigation.  The  cases  in  the 
American  courts  on  the  power  of  dischaiging  a  juiy,  in  their  sound  discretion,  heSon 
verdict,  and  of  putting  the  party  again  on  his  trial,  are  fully  collected  in  Wharton's 
American  Criminal  Ltew,  edit  Philadelphia,  1846,  pp.  146-155,  625-635.  The  result 
clearly  is,  that  the  power  of  the  courts  is  settled,  by  overwhelming  precedent  and  an- 


^  Where  a  person  has  been  regularly  tried  for  an  ofience,  and  acquitted  by  a  jury, 
it  has  been  held  that  a  superior  court  cannot  subject  him  to  a  second  trial,  by  reversing 
the  judgment  of  the  inferior  court  upon  the  verdict.  State  v.  Hand,  1  Eng.  (Ark.) 
169 ;  State  v.  Denton,  Id.  259.  And  that  a  writ  of  error  will  not  lie  in  behalf  of  tha 
people  after  judgment  for  the  defendant  in  a  criminal  case.  The  People  v.  Coming,  S 
Comst.  9. 
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a  witness  against  himself;  and  in  all  criminal  prosecutions^  the 
accused  is  entitled  to  a  speedy  and  public  trial  by  an  impartial 
jury ;  and  upon  the  trial  he  is  entitled  to  be  confronted  with  the 
Aritnesses  against  him ;  to  haye  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for  his 
defence.  And  as  a  further  guard  against  abuse  and  oppression 
in  criminal  proceedings,  it  is  declared,  that  excessive  bail  cannot 
be  required,  nor  excessive  fuics  imposed,  nor  cruel  and  unusual 
punishments  inflicted ;  nor  can  any  bill  of  attainder,  or  ex  post 
facto  law,  be  passed.  The  constitution  of  the  United  States,  and 
the  constitutions  of  almost  every  state  in  the  Union,  contain  the 
same  declarations  in  substance,  and  nearly  in  the  same  language.  (<?) 
And  where  express  constitutional  provisions  on  this  subject  appear 
to  be  wanting,  the  same  principles  are  probably  asserted  by  de- 
claratory legislative  acts ;  and  they  must  be  regarded  as  funda- 
mental doctrines  in  every  state,  for  die  colonies  were  parties  to 
the  national  declaration  of  rights  in  1774,  in  which  the  trial  by 
jury,  and  the  other  rights  and  liberties  of  English  subjects, 
werq  peremptorily  claimed  as  their  undoubted  *  inheritance  *  13 
and  birthright.  It  may  be  received  as  a  proposition,  univer- 
sally .understood  and  acknowledged  throughout  this  country,  that 
no  person  can  be  taken  or  imprisoned ;  or  disseised  of  his  free- 


thorily,  in  faror  of  the  power  of  the  courts  to  diacharge  a  jury  before  verdict,  after  being 
charged  in  a  capital  case,  when  there  is  an  absolute  necessity  for  it,  to  be  judged  of 
by  the  court  in  its  sound  discretion,  and  that  the  accused  may  be  put  upon  his  trial 
de  novo,  and  also  that  a  new  trial,  after  a  yerdict  of  conviction,  may  be  awarded,  for 
the  party  is  not  put  in  jeopardy  a  second  time.  That  jeopardy  already  exists,  and 
the  only  object  of  a  second  trial  is  to  give  the  accused  a  chance  of  being  relieved 
from  it. 

(c)  In  the  ordinance  of  Congress  of  July  13th,  1787,  for  the  government  of  the  ter- 
ritory of  the  United  Statet  northwest  of  the  river  Ohio,  it  was  declared  to  be  an  unalterable 
article  of  compact  between  the  original  states  and  the  people  and  states  in  the  said  ter- 
ritory, that  the  inhabitants  thereof  should  always  be  entitled  to  the  benefit  of  the  writ 
ofhabeae  oorpue,  and  of  trial  by  jury ;  of  judicial  proceedings  .according  to  the  course  of 
the  common  law ;  that  all  persons  should  be  bailable,  unless  for  capital  ofiences,  where 
the  proof  shall  be  evident  or  the  presumption  great ;  that  all  fines  should  be  moderate, 
and  no  cruel  or  unusual  punishments  inflicted ;  that  no  man  should  be  deprived  of  his 
liber^  or  property  but  by  the  judgment  of  his  peers,  or  the  law  of  the  land ;  that  no 
man's  property  or  services  should  be  taken  or  demanded  for  public  exigencies,  without 
full  compensation ;  and  that  no  law  ought  ever  to  be  mode,  or  have  force  in  the  terri- 
tory, interfering  in  any  manner  whatever  with,  or  affecting  private  contracts  or  engage- 
ments bona  fide,  and  without  fraud  previously  formed.  This  last  and  valuable  pro- 
yision  was  at  that  time  new  and  unprecedented  in  constitutional  history. 


600  OF  THE  SIGHTS  OF  PEBSONS  •  [PART  HT. 

Iiold  or  estate ;  or  exiled  or  condemned ;  or  deprived  of  life,  lib- 
erty, or  property,  unless  by  the  law  of  the  land,  or  the  judgment 
of  his  peers.  The  words,  by  the  law  of  the  land,  as  used  originally 
in  Magna  Charta,  (a)  in  reference  to  this  subject,  are  understood 
to  mean  due  process  of  law,  that  is,  by  indictment  or  presentment 
of  good  and  lawful  men ;  and  this,  says  Lord  Coke,  {b)  is  the  true 

* 

(a)  Chapter  29. 

{b)  2  Inst.  50.  See,  also,  The  matter  of  John  and  Cherry  Streets,  19  Wendell,  659 ; 
Taylor  v.  Porter,  4  Hill  (N.  Y.)  145,  146,  147.  The  law  of  the  land,  in  bills  of  right» 
says  Ch.  J.  Ruffin,  in  the  elaborate  opinion  delivered  in  Hoke  v.  Henderson,  4  Der. 
(N.  C.)  15,  (and  one  replete  with  sonnd  constitntional  doctrines,)  does  not  mean  mere- 
ly an  act  of  the  legislature,  for  that  construction  would  abrogate  all  restrictions  on 
legislative  authority.  The  clause  means,  that  statutes  which  would  deprive  a  citizen 
of  the  rights  of  person  or  property  without  a  regular  trial,  according  to  the  coarse  and 
usage  of  the  common  law,  would  not  be  the  law  of  the  land  in  the  sense  of  the  consti- 
tution. Mr.  Justice  Story,  in  bis  Commentaries  on  the  Constitution,  vol.  iii.  661,  and 
Mr.  Justice  Bronson,  in  4  Hill  (N.  Y.)  146,  147,  adopt  the  same  construction.  In 
South  Carolina,  the  law  of  the  land,  in  the  constitution  of  that  state,  means  the  common 
and  the  statute  law  existing  in  that  state  at  the  adoption  of  its  constitution.  O'Keall, 
J.,  in  the  State  v,  Simons,  2  Speer,  767.  In  Tennessee,  **  the  law  of  the  land,"  in  the 
constitution  of  that  state,  is  understood  in  many  cases  to  mean  a  general  and  public 
law,  operating  equally  upon  every  member  of  the  community ;  and  every  partial  law, 
by  which  private  property  and  the  rights  of  indlvidnals  are  abridged  or  taken  away>  is 
held  to  be  against  the  constitution  of  the  state.  2  Yerger,  554,  599 ;  10  Id.  71.^  A 
statute  declaring  it  to  be  felony  to  embezzle  or  make  false  entries  by  the  officers  of  a 
specific  bank,  is  held  to  be  unconstitutional  and  void,  as  being  &  partial  law,  not  em- 
bracing the  officers  of  other  institutions  under  similar  circumstances.  Budd  v.  The 
State,  3  Humph.  (Tenn.)  4S3.  The  judgment  of  hit  peers  means  trial  by  a  jury  of 
twelve  men,  according  to  the  course  of  the  common  law ;  and  even  in  private  suits  at 
common  law,  the  right  of  trial  by  jury  is  preserved  in  the  constitution  of  the  United 
States,  where  the  value  in  controversy  exceeds  twenty  dollars.  Const  U.  S.  Amend- 
ments, art.  7,  ape.  2.^  In  the  constitotion  of  New  York  it  is  declared,  that  trial  by  jury, 

1  In  the  interpretation  of  the  celebrated  twenty-ninth  chapter  of  Magna  Charta,  con- 
taining the  words, "  nisi  per  legale  judicium  parium  suomm  vel  per  legem  terra,"  doubts 
have  been  entertained  as  to  the  meaning  of  the  last  words. 

**  Perhaps  (says  Mr.  Hallam)  the  best  sense  of  the  disjunctive  will  be  perceived  by 
remembering  that  judicium  parium  was  generally  opposed  to  the  combat  or  the  ordeal. 
which  are  equally  lex  terrte."    Supp.  Notes  to  Middle  Ages. 

Such  is  also  the  construction  of  Mr.  Beeves,  1  History  of  English  Law,  ch.  5,  p 
249. 

In  Wynehamer  v.  The  People,  13  N.  Y.  393,  the  terms  "  law  of  the  land  "  and  '*  due 
process  of  law  "  were  thus  defined :  The  true  meaning  is,  that  where  rights  are  ac- 
quired by  the  citizen  under  the  existing  law,  there  is  no  power  in  any  branch  of  the 
government  to  take  them  away ;  but  where  they  are  held  contrary  to  the  existing  law 
or  are  forfeited  by  its  violation,  they  may  be  taken  from  him,  not  by  an  act  of  the 
legislature,  but  in  the  due  administration  of  the  law  itself  before  the  judicial  tribunals 
of  the  state. 

*  Under  the  constitution  and  laws  of  the  United  States,  the  jury  are  not  the  judges 
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sense  and  exposition  of  those  words.  The  better  and  larger  defi- 
nition of  due  procesi  of  latff  is,  that  it  means  law  in  its  regular 
course  of  administration,  through  courts  of  justice.  (Story,  Com. 
on  the  Const.,  vol.  iiL  264,  661.)  ^ 

But  while  cruel  and  unusual  punishments  are  universally  con- 
demned, some  theorists  have  proposed  the  entire  abolition  of  the 
punishment  of  death,  and  have  considered  it  to  be  an  unnecessary 
waste  of  power,  if  not  altogether  unjust  and  unwarrantable.  It 
has  been  supposed  that  the  proper  object  of  punishment,  the  pro- 
tection of  society  by  the  prevention  of  crime,  can  be  as  well,  or 
more  effectually  attained  by  the  substitution  of  milder  sanctions. 
The  great  difficulty  is,  to  effect  the  salutary  ends  of  punishment, 
and,  at  the  same  time,  avoid  wounding  the  public  sense  of  human- 


" is  all  cases  in  which  it  has  been  heretofoie  nsed,"  should  remain  inyiolate  forever; 
and  no  new  court  shonld  be  instituted,  except  courts  of  equity,  which  should  not  pro- 
ceed according  to  the  course  of  the  common  law.  Const  N.  Y.  art.  7.  Under  these 
provisions  it  has  been  adjudged,  that  the  provision  in  the  constitution  of  the  United 
States,  relative  to  trial  by  jury,  applies  only  to  the  federal  eourU;  and  that  the  provision 
in  the  state  constitution  applies  only  to  cases  of  trials  of  issues  of  &ct  in  dvil  and  crim- 
inal proceedings  in  oourtt  ofjxtstice;  and  that  the  provision  as  to  neut  eourtt  referred  to 
courts  exercising  the  usual  jurisdiction  of  courts  of  law,  but  proceeding  by  modsB  im- 
known  to  the  common  law.  In  the  matter  of  Smith,  10  Wendell,  449 ;  Cowen  J.,  in  the 
matter  of  John  and  Cherry  Streets,  19  Wendell,  676 ;  Lee  v,  Tillotson,  24  Wendell,  337. 
In  Georgia,  where  the  provision  in  the  constitution  securing  trial  by  jury,  is  the  same 
as  in  that  of  New  York,  it  has  been  adjudged,  that  it  did  not  apply  to  summary  juris- 
dictions known  and  in  use  before  the  adoption  of  the  constitution.  Xaw  v.  Commis- 
sioners of  Pilotage,  R.  M.  Charlton,  302.  This  has  been,  also,  the  contemporaneous 
and  practical  exposition  of  the  same  words  in  the  constitution  of  New  York.  Lee  p. 
Tillotson,  24  Wendell,  337.  So,  in  Mississippi,  it  is  held,  in  Lewis  v.  Garrett,  5  How- 
ard, (Miss.)  434,  that  a  statute  authorizing  summaiy  proceedings,  by  motion  against  a 
sheriff  and  his  sureties  for  official  misconduct,  is  not  a  violation  of  the  constitution 
which  guaranties  the  right  of  trial  by  jury.  That  revision  was  not  intended  to  disturb 
the  ancient  and  established  jurisdiction  of  the  courts,  and  the  modes  of  trial  as  regu- 
lated by  the  common  law  under  Magna  Charta. 

of  the  law  in  a  trial  for  a  crime ;  they  are  to  take  the  law  from  the  court,  and  apply  it 
to  the  facts  from  the  evidence,  and  thus  frame  their  general  verdict  of  guilty  or  not 
guilty.    United  States  v,  Morris,  1  Curtis  C.  C.  23. 

A  state  legislature  cannot  make  the  right  to  a  trial  by  jury  dependent  on  giving  a 
bond,  with  surety,  for  the  payment  of  the  penalty  and  coets.  Greene  v,  Briggs,  1 
Curtis  C.  C.  811 ;  Webster  v.  Beid,  11  How.  U.  S.  437 ;  Mitchell  v.  Harmony,  18  How. 
U.  S.  142.  The  United  States  courts  cannot  deprive  a  par^  of  the  right  of  trial  by 
jury  of  issues  of  fact,  by  referring  such  issues  to  referees.  United  States  v,  Bathbon^ 
2  Paine  C.  C.  578. 

s  See  Murray's  Lessee  v.  Hoboken  L.  &  L  Co.  18  How.  U.  S.  272  ,*  Wynehamer  v. 
The  People,  3  ^eman,  378 ;  People  v.  Bcrberrich,  11  How.  Pr.  Rep.  289. 
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itj.  The  punishment  of  death  is,  doabtless,  the  most  dreadful 
and  the  most  impressive  spectacle  of  public  justice ;  and  it  is  not 
possible  to  adopt  any  other  punishment  equally  powerful  by  its 
example.  It  ought  to  be  confined  to  the  few  eases  of  the  most 
atrocious  character,  for  it  is  only  in  such  cases  that  public  opinion 
will  warrant  the  measure,  or  the  peace  and  safety  of  society  re- 
quire it.  Ciyil  society  has  an  undoubted  right  to  use  the  means 
requisite  for  its  preservation ;  and  the  punishment  of  murder  with 
death  accords  with  tlie  judgment  and  the  practice  of  mankind, 
because  the  intensity  and  the  violence  of  tlie  malignity  that  will 
commit  the  crime  require  to  be  counteracted  by  the  strong- 
*  14  est  motives  which  can  be  presented  to  *  the  human  mind. 
Grotius  (a)  discusses  -much  at  large,  and  with  Ms  usual 
learning  and  ability,  the  design  and  the  lawfulness  of  pimishment; 
and  he  is  decidedly  of  the  opinion  that  capital  punishments,  in  cer- 
tain cases,  are  not  only  lawful,  under  the  divine  law,  but  indis- 
pensable to  restrain  the  audaciousness  of  guilt.  He  recommends, 
however,  for  adoption,  in  many  cases,  the  advice,  and  even  the 
example  of  some  of  the  ancients,  by  the  substitution  of  servile 
labor  and  imprisonment  for  capital  punishment.  This  has  been 
done  since  his  time  to  a  very  great  extent  in  some  parts  of  Europe, 
and  especially  in  the  United  States.  In  the  earlier  code  of  laws 
prepared  by  William  Penn,  and  adopted  by  the  legislature  of  Penn- 
sylvania, in  1682,  (b)  it  was  declared  that  aU  prisons  should  be 
workhouses  for  felons  and  vagrants ;  and  the  penitentiary  system, 
founded  on  labor,  discipline,  and  instruction,  accompanied  with 
patient  and  humane  treatment,  was  first  introduced  into  this 
coimtry  by  the  wisdom  and  benevolence  of  that  eminent  lawgiver. 
Though  the  penitentiary  system  has  not  been  able  sufficiently  to 
answer  the  expectations  of  the  public,  either  in  the  reformation  of 
ofienders,  or  as  an  example  to  deter  others,  yet  the  more  skilful 
structure  and  arrangement  of  the  prisons,  and  the  introduction  of 
a  stricter  and  more  energetio  system  of  prison  discipline,  consist- 
ing essentially  of  separate  and  solitary  confinement  by  night,  and 
hard  labor  without  solitude,  and  in  companies,  but  without  con- 
versation, in  the  workshops,  by  day,  (and  which  have  been  carried 
into  effect  with  beneficial  results  in  the  state  prison  at  Auburn,  and 
the  new  state  prison  at  Sing-Sing,  in  New  York,  and  at  Wethers- 
la)  De  Jnre  Belli,  b.  2,  c.  20. 
(b)  Proad'8  HiflCoiy  of  Pennsylrama,  voL  iJ.  App.  p.  16. 
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field  in  Connecticut,)  afford  encouraging  expectations  that  thej 
will  be  able  to  redeem  the  credit  of  tiie  system,  and  recommend 
the  punishment  of  solitary  imprisonment  and  hard  labor,  instead 
of  capital  and  other  sanguinary  punishments,  to  the  universal  ap- 
probation of  the  civilized  world,  {e) 

(c)  In  Philadelphia,  in  1829,  a  farther  reform  in  prison  discipline  was  introdaoed, 
and  is  spoken  of  with  high  approbation  by  competent  judges.  It  consists  of  soUtary 
confinement  by  night,  and  being  separate  from  associates  in  guilt  by  dcufy  and  labor  by 
day.  Purdon's  Dig.  455.  Doctor  Lieber,  in  his  Letter  to  the  President  of  the  PhUa- 
ddphia  Society  for  alleviating  the  miseries  of  public  prisons,  and  in  his  Letter  to  the 
Governor  of  South  Carolina  on  the  penitentiary  system,  comes  out  with  great  strength 
in  favor  of  the  Philadelphia  system  in  preference  to  the  Auburn  plan  of  discipline. 
See,  also,  the  Lettre  sur  le  systibme  p^nitentiaire,  par  M.  Demetz,  Counseiller  k  la 
conr  royale,  Paris,  1837,  in  which  the  Philadelphia  plan  of  solitude  by  night  and  by 
day  is  ably  enforced ;  and  the  system  was  approved  of,  after  full  discussion  by  the 
Conseil  G^ndral  du  D<$partement  de  la  Seine,  October  20th,  1837.  But  notwithstanding 
all  this  sanction,  it  would  seem  that  competent  persons  of  experience  have  raised  a 
doubt  as  to  the  good  effects  of  total  and  absolute  solitary  confinement  by  day  and 
night,  in  consequence  of  its  deleterious  effects  upon  the  body  and  mind  of  the  prisoner. 
Doctor  Lieber  distinguishes  the  one  system  as  the  Auburn  or  silent  system,  and  the 
other  as  the  Pennsylvania  separate  or  eremitic  system.  The  Boston  Prison  Discipline 
Society  has  been  a  strenuous  and  able  advocate  of  the  Auburn  or  congregate  system, 
in  opposition  to  the  Pennsylvania  or  separate  system.  On  the  other  hand,  Miss  D.  L. 
Dix,  in  her  *'  Remarks  on  Prisons  and  Prison  Discipline  in  the  United  States,"  1845, 
after  a  thorough  review  of  the  penitentiaries  in  the  United  States,  gives  her  opinion  in 
fkvor  of  the  superior  efficacy  of  the  separate  as  distinguished  fh>m  the  congregate  sys- 
tem, upon  the  morals  of  the  convicts.  The  work  is  written  with  great  good  sense  and 
knowledge  of  facts,  and  with  admirable  temper  and  candor.  The  Pennsylvania  or 
separate  system,  by  which  the  convicts  are  kept  separate  from  each  other  not  only  at 
night,  but  by  day,  when  at  hard  labor,  is  the  one  now  prevalent  in  Europe,  and  it  has 
high  authorities,  both  in  Europe  and  America,  in  its  &vor.  The  plan  is  seclusion 
from  associates  by  day,  accompanied  by  manual  labor,  with  moral  and  religious  in* 
struction,  and  solitary  confinement  at  night.  The  subject  of  penal  laws  is  replete 
with  difficulties.  It  is  understood,  in  England,  that  transportation,  as  a  punishment 
and  discipline,  has  been  a  failure,  either  as  means  to  deter  fh>m  crime,  or  to  reform 
the  convicts.  In  a  report  made  in  the  English  House  of  Commons,  in  1838,  it  was 
stated,  that  instead  of  Reforming  it  had  a  corrupting  influence,  and  was  continually 
enlarging  the  Australian  territories  by  colonists,  most  thoroughly  depraved,  as  re- 
spected both  the  character  and  degree  of  their  vicious  propensities.  If  this  be  so,  the 
grievance  was  most  alarming,  for  in  Great  Britain  about  6,000  persons  annually 
undergo  the  sentence  of  transportation.  Bat  great  and  most  commendable,  and  ap- 
parenUy  judicious  amendments  and  improvements  were  made  by  the  British  govern- 
ment in  1842,  to  meliorate  the  condition  of  convict  discipline  in  Van  Diemen's  Land 
and  Norfolk  Island.  See  the  able  and  interesting  Despatches  of  Lord  Stanley,  Secre- 
tary of  State  for  the  Home  Department,  to  Sir  John  Franklin,  Lieutenant-Qovemor 
of  Van  Diemen's  Land,  published  by  order  of  the  House  of  Commons,  April,  1843. 
It  appears  that  1,000  convicts  are  sent  annually  fh>m  Great  Britain  to  Norfblk  Island 
in  Australia,  and  the  number  of  convicts  resident  there  is  not  usually  above  3,000. 
That  8,000  convicts  are  employed  in  labor  in  Van  Diemen's  Land.    The  coone  of 
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•  15       *  While  the  personal  security  of  every  citizen  is  protected 
from  lawless  violence  by  the  arm  of  goT  eminent  and  the  ter- 


ducipline  is,  that  every  conyict  is  subject  to  snccessiye  stages  of  punishment,  decreasing 
in  rigor  at  each  snccessive  step,  unless  the  transit  to  a  less  severe  panishment  be  with, 
held,  owing  to  misconduct  in  the  convict ;  (1.)  Detention  at  Norfolk  Island  four  years 
(2.)  The  probationary  gang  removed  to  Van  Diemen's  Land  and  kept  at  labor  two 
years;  (3.)  The  probation  passes  five  years;  (4.)  Tickets  of  leave;  (5.)  FardonSy 
absolute  or  conditional.  Great  efforts  are  made  for  the  melioration  of  female  convicts^ 
and  600  of  them  annually  pass  through  the  penitentiaries. 

In  the  case  of  wanton  and  malicious  mischief,  corporal  chastisement  seems  to  be 
deemed  a  suitable  punishment  in  whole  or  in  part  in  the  adoption  of  means  to  prevent 
it  Thus,  for  the  better  protection  of  works  of  art,  and  of  scientific  and  literary  col- 
lections, the  statute  of  S  and  9  Victoria,  c.  44,  declares  that  such  trespassers  shall  be 
subjected  to  six  months'  imprisonment  with  hard  labor,  asid  with  the  toholegome  ducipiiim 
i^ane,  two,  or  three  whippings. 

It  appears  now  (1847)  to  be  the  policy  of  the  British  government  to  qualify  or 
abolish  transportation  to  Australia,  or  to  any  British  settlement  more  distant  than 
Gibraltar  or  the  Bermudas,  where  the  hulk  system,  as  it  exists  at  Woolwich,  is  in 
operation,  and  to  substitute  for  the  present  punishment  reformatory  establishments, 
or  a  preparatory  period  of  punishment,  and  a  subsequent  system  of  compulsory  labor, 
and  that  no  released  convict  shall  be  permitted  to  remain  thereafter  in  the  United 
Kingdom.  Some  modification  of  that  kind  has  been  suggested  as  a  substitute  for 
transportation,  though  with  the  preservation  of  transportation  to  a  qualified  d^ree. 

There  were,  as  early  as  1834,  sixteen  of  the  United  States,  viz. :  Maine,  New  Hamp- 
shire, Vermont,  Massachusetts,  Connecticut,  New  York,  New  Jersey,  Pennsylvania, 
Maryland,  Virginia,  Kentucky,  Tennessee,  Georgia,  Ohio,  Indiana,  and  Illinois,  be- 
sides the  District  of  Columbia,  which  had  penitentiaries  or  state  prisons,  established 
and  supported  by  government.  The  system  is  extending  and  growing  better  in  this 
conntzy  by  the  lights  of  experience,  and  in  1838  the  prisons  in  eight  or  nino  of  the 
states  had  become  a  source  of  revenue  to  the  public,  as  the  earnings  of  the  convicts, 
by  their  labor,  left  a  dear  gain  above  all  expenses.  It  has  attracted  attention  in 
Europe,  and  gentlemen  of  character  and  ability  f^C'm  England,  France,  and  Prussia, 
have  visited  the  United  States,  under  the  ansjaoes  of  their  respective  governments,  in 
order  to  inspect  our  prisons,  and  obtain  a  thcrongh  knowledge  of  the  plan,  discipline, 
and  effects  of  our  penitentiary  systems.  To  these  visits  we  are  indebted  for  the  inter- 
esting work  of  M.  M.  G.  de  Beaumont  et  A.  de  Tooqueville,  entitled  Dn  Syst^me 
P^nitentiaire  anx  Etats-Unis,  et  de  son  application  en  Prance,  Paris,  1833 ;  and  which 
has  been  translated,  with  notes,  by  Dr.  Francis  Lieber,  advantageously  known  to  the 
literaiy  world  as  the  editor  of  that  great  work,  the  Encydopsedia  Americana ;  also  for 
the  Report  of  William  Crawford,  Esq.,  on  the  Penitentiaries  of  the  United  States, 
presented  to  the  British  government,  and  ordered  to  be  printed  in  March,  1835.  His 
appendix  to  this  report  contains  an  extraordinary  and  very  valuable  mass  of  facta  and 
details  on  the  subject,  collected  with  great  industry  and  care,  and  accompanied  with 
excdlent  plans  of  our  principal  state  penitentiaries.  The  whole  work  is  very  instruc- 
tive, and  ought  to  be  republished  in  this  country.  The  French  visitants  collected  also 
documentary  and  statistical  matter  relative  to  our  state  prisons,  amounting  to  six 
▼dumes  in  folio,  which  have  not  been  published,  but  were  deposited  in  the  office  of 
the  minister  of  commerce  and  public  works  at  Paris. 

Doctor  Julius,  a  learned  professor  at  Berlin,  in  Prussia,  under  the  direction  of  his 
government,  visited  the  United  States  on  the  same  erzand  in  the  years  1834, 1835 
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rors  of  the  penal  code,  and  while  it  is  equally  guarded  from  unjust 
and  tyrannical  proceedings  on  the  part  of  the  government  itself, 
by  the  provisions  to  which  we  have  referred,  every  person  is  also 
entitled  to  the  preventive  arm  of  the  magistrate,  as  a  further  pro- 
tection from  threatening  or  impending  danger ;  and,  on  reasona- 
ble cause  being  shown,  he  may  require  his  adversary  to  be  bound 
to  keep  the  peace. .  If  violence  has  been  actually  offered,  the  of- 
ferfder  is  not  only  liable  to  bo  prosecuted  and  punished  on  behalf 
of  the  state,  but  he  is  bound  to  render  to  the  party  aggrieved 
adequate  compensation  in  damages,  (a)    The  municipal  law  of 

and  1S86 ;  and  in  1839,  his  work,  in  two  Tolnmes,  on  the  Moral  Condition  of  the 
United  States,  was  published  at  Leipsic,  in  (jermany,  and  the  second  rolume  was 
whollj  occnpicd  with  the  snhject  of  crime  and  pnnishment. 

.  In  1830,  a  bill  passed  the  English  House  of  Commons  abolishing  the  punishment 
of  death  for  forging  negotiable  securities ;  but  this  alteration  in  the  established  law 
was  rejected  by  a  large  majority  in  the  House  of  Lords. 

(a)  The  rule  or  measure  of  damages,  in  actions  at  law,  for  a  compensation  for  ciTil 
injuries  to  the  person  or  property  or  character,  has  been  recently  extcnsirely  dis- 
cussed, and  with  superior  learning,  ability,  and  candor,  in  "  A  Treatise  on  the  Measure 
of  Damages,  by  Theodore  Sedgwick,  Esq.,  New  York,  1847,"  a  work  gaeatly  wanted, 
and  which,  from  its  intrinsic  merits,  will  recommend  itself  strongly  to  the  patronage 
of  the  profession.  The  general  rule  is,  that  if  a  case  be  free  from  fraud,  malice,  wilful 
negligpence,  or  oppression,  the  compensation  is  taken  strictly  for  the  real  injuiy  or 
actual  pecuniary  loss  to  the  party,  and  perhaps  the  natural  and  legal  consequences  of 
the  act  complained  of,  and  the  actual  costs  and  expenses  sustained.  But  if  fraud, 
malice,  or  mala  mens  mingle  in  the  controversy,  the  claim  goes  beyond  abaohtte  com- 
pensation, and  punitive,  vindictive,  or  exemplary  damages,  by  way  of  punishment  and 
for  example's  sake,  seem  to  be  admitted  to  the  jurisprudence  of  England  and  of  this 
country.  This  Mr.  Sedgwick  has  shown  by  numerous  cases  from  2  Wils.  205 ;  3  Id. 
18 ;  13  Mees.  &  W.  47 ;  1  Wash.  C.  C.  152;  3  Johns.  56,  64 ;  14  Id.  352 ;  2  Mason, 
120  ,*  10  K.  Hamp.  130 ;  15  Conn.  225,  267 ;  Story  J.,  3  Wheaton,  546 ;  Baldwin  J., 
1  Bald.  C.  C.  138.  The  learned  author  of  the  treatise  further  shows,  that  in  the  Scotch 
courts  the  rule  of  absolute  compensation  fbr  civil  injuries  is  adhered  to  without  oon- 
rerting  the  suit  into  a  matter  of  punishment,  or  going  beyond  compensatory  damages ; 
and  this  seems  to  be  the  sounder  rule  in  the  opinion  of  Mr.  Metcalf  and  ProfosMr 
Grcenleaf,  the  eminent  jurists  to  whom  Mr.  Sedgwick  refers,  while  he  frankly  gives 
his  own  reasons  for  what  he  deems  the  better  conclusion  in  the  English  and  American 
law.  It  follows  necessarily  that,  except  in  matters  of  contract,  the  amount  of  damages, 
when  bad  passion  or  motives  are  intermixed,  must  be  left  to  the  sound  discretion  of  a 
jury,  to  be  exercised  according  to  the  circumstances,  and  under  the  wise  superintend- 
ence of  the  court.  See  Measure  of  Damages  by  Sedgwick,  pp.  27-46,  pp.  75,  76, 
and  ch.  8,  and  ch.  18  of  that  treatise.  But  in  cases  of  loss  without  aggravation  or 
intentional  wrong,  the  law  confines  itself  to  a  complete  indemnity,  without  adding 
exemplary  damages,  or  estimated  profits,  or  remote  consequences.  2  Dallas,  303 ;  2 
Wheaton,  327;  3  Id.  546;  17  Pick.  543;  2  Taunt  314;  23  Wendell,  425;  Sedg- 
wick's Treatise,  pp.  89-93.  It  is  difficult  to  deduce  any  precise  measure  of  damages 
flrom  the  numerous  cases,  but  the  courts  have  in  these  cases  discountenanced  the  idea 

of  speculative  or  remote  damages,  though  it  is  impossible  to  ascertain  any  certain  rule 

61  ♦ 
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our  own  as  well  as  of  every  other  country  has  likewise  left  with 
individuals  the  exercise  of  the  natural  right  of  self-defence,  in  all 
those  cases  in  which  the  law  is  either  too  slow  or  too  feeble  to  stay 
the  hand  of  violence,  (b)^  Homicide  is  justifiable  in  every  case 
in  which  it  is  rendered  necessary  in  self-defence,  against  the  per- 
son who  comes  to  commit  a  known  felony  with  force  against  one's 
person  or  habitation,  or  against  the  person  of  those  who  stand 
near  in  domestic  relations,  (c)  The  right  of  self-defence  in  these 
cases  is  founded  on  the  law  of  nature,  and  is  not  and  cannot  be 
superseded  by  the  law  of  society.^  In  those  instances,  says  Sir 
Michael  Poster,  the  law,  with  great  propriety,  and  in  strict  justice, 
considers  the  individual  to  be  under  the  protection  of  the  law  of 
nature.  There  are  some  important  distinctions  on  this  subject, 
between  justifiable  and  excusable  homicide,  and  manslaughter  and 
murder,  which  it  does  not  belong  to  my  present  purpose  to  exam- 
ine ;  and  I  will  only  observe,  that  homicide  is  never  strictly 
*  16  justifiable  in  defence  *  of  a  private  trespass,  nor  upon  the 
pretence  of  necessity,  when  the  party  is  not  free  from  fault 
in  bringing  that  necessity  upon  himself,  (a) 

from  the  numerous  cases  which  remarkably  illustrate  "  the  oscillations  of  the  judicial 
pendulum."  The  numerous  cases  under  the  head  of  remote  and  ooruequential  damages 
arc  most  industriously  collected  by  Mr.  Sedgwick  in  the  3d  chapter  in  his  treatise,  aail 
to  that  I  must  refer  the  student.  In  the  Law  Reporter,  Boston,  Ko.  9,  April,  1847, 
there  is  an  elaborate  review  of  the  cases  in  matters  of  tort  on  the  subject  of  exemplaiy 
damages,  endeavoring  to  show  that  the  decisions  do  not,  on  a  strict  examination  and 
construction  of  the  language  of  them,  amount  to  authorities  for  going  beyond  com- 
pensatory damages.  On  this  subject  it  appears  to  me  that  the  conclusions  in  Mr. 
Sedgwick's  treatise  are  well  warranted  by  the  decisions,  and  that  the  attempt  to 
exclude  all  consideration  of  the  malice  and  wickedness  and  wantonness  of  die  tort, 
in  estimating  a  proper  compensation  to  the  victim,  is  impracticable,  viaionaiy,  and 
repugnant  to  just  feelings  of  social  sympathy.  In  trespass,  when  the  party  wantonly 
violates  the  law,  "  the  jury  should  not  be  sparing  in  the  damages."  Lord  Abinger,  I 
Mees.  &  W.  342. 

(6)  See  infra,  p.  340,  ncU. 

(c)  Hawk.  P.  C.  b.  1,  c  28,  sec.  21 ;  Foster's  Discourse  of  Homicide,  273,  274. 

(a)  Hawk.  P.  C.  b.  1,  c.  28,  sec.  22,  23 ;  In  the  State  v.  Morgan,  3  Iredell  (N.  0.) 

^  See  an  able  essay  on  the  law  of  Homicide,  in  Uie  North  American  Beview  for 
January,  1851.  It  is  understood  to  have  been  written  by  Professor  Parker,  of  the 
Law  School  of  Harvard  University,  lately  the  able  Chief  Justice  of  New  Hampshire. 

'  To  justify  a  homicide  in  sdf-defence,  it  must  be  committed  under  the  actual  or 
supposed  pressure  of  imminent  danger  to  life  or  of  great  bodily  harm.  The  danger 
need  not  in  fact  exist,  if  the  circumstances  furnish  a  reasonable  ground  of  apprehension. 
Shorter  v.  The  People,  2  Comst  193 ;  People  v.  Sullivan,  3  Selden  (7  N.  Y.)  396; 
Maher  v.  The  People,  24  111.  241 ;  Logue  v.  Commonwealth,  38  Penn.  St  265. 
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(2.)   Of  slander  and  libels. 

As  a  part  of  the  right  of  personal  security,  the  preservatioix.of 
every  person's  good  name  from  the  vile  arts  of  detraction  is  justly 
included.  The  laws  of  the  ancients,  no  less  than  those  of  modem 
nations,  m^e  private  reputation  one  of  the  objects  of  their  pro- 
tection. The  Roman  law  took  a  just  distinction  between  slander 
spoken  and  written  ;  and  the  same  distinction  prevails  in  our  law, 
which  considers  the  slander  of  a  private  person  by  words  in  no 
other  light  than  a  civil  injury,  for  which  a  pecuniary  compensation 
may  be  obtained.  (5)  The  injury  consists  in  falsely  and  maliciously 
charging  another  with  the  commission  of  some  public  offence, 
criminal  in  itself,  and  indictable,  and  subjecting  the  party  to  an 
infamous  punishment,  or  involving  moral  turpitude,  or  the  breach 
of  some  public  trust,  or  with  any  matter  in  relation  to  his  particu- 
lar trade  or  vocation,  and  which,  if  true,  would  render  him  im- 
worthy  of  employment ;  or,  lastly,  with  any  other  matter  or  thing 
by  which  special  injury  is  sustained,  (c)^    But  if  the  slander  be 

186, 193,  it  was  declared,  that  killing  a  person  to  prevent  a  mere  tresplss  on  his  prop- 
er^, whether  the  trespass  coold  or  could  not  be  otherwise  prevented,  is  mnrder. 

{b)  Potter's  Greek  Antiq.  vol.  i.  p.  179;  Halhed's  Gentoo  Code,  182;  Cicero  de 
Bepublica,  lib.  4;  Tacit.  Ann.  lib.  1,  c.  72;  Hor.  Epist.  b.  2,  £p.  1,  52;  Aul.  Gel. 
b.  3,  c.  3 ;  Inst.  4,  4, 1 ;  3  Johnson's  Cases,  382,  note ;  where  the  reporter,  vritii  great 
•learning  and  accuracy,  has  collected  the  material  provisions  in  the  Roman  law  on  the 
subject.  Since  the  publication  of  that  note,  the  view  of  the  law  of  defamation  among 
the  ancients  has  been  extensively  considered  in  Holt's  Law  of  Libel,  b.  1,  c.  1.  See, 
also,  the  excellAit  Preliminary  Discourse  to  Mr.  Starkie's  treatise  on  Slander  and 
Libel ;  in  which  illustrations  are  drawn  from  the  Roman  and  the  Scotch  laws,  and  the 
necessity  of  legal  restraints  upon  slanderous  and  libellous  attacks  on  the  character  of 
individuals  is  clearly  enforced  with  strong  sense  and  learning,  and  witii  great  beauty 
and  simplicity. 

(c)  Brooker  v.  Coffin,  5  Johns.  188;  Spencer  C.  J.,  in  Van  Ness  v.  Hamilton,  19 
Johns.  367  ;  McGucn  v.  Ludlum,  2  Harr.  (N.  J.)  12.  In  Indiana,  charging  by  words 
a  female  with  incest,  fornication,  adultery,  or  whoredom,  is  made  actionable  without 
showing  special  damages.    R.  Statutes  of  Indiana,  1838,  p.  452.* 

^  But  certain  words  are  actionable  in  themadves,  without  showing  other  special 
damage  than  that  they  deeply  wound  the  feelings,  and  bring  the  party  charged  into 
contempt  and  disgrace.  Malone  p.  Stewart,  15  Ohio,  319 ;  WatBon  v.  McCarthy,  2 
Kelly,  57. 

There  may  also  be  slander  of  title  to  property ;  which  consists  in  falsely  and  ma- 
liciously denying  the  plaintiff's  title,  whereby  he  snfiers  some  injuiy.  Kendall  v.  Stone, 
2  Sandf.  (N.  T.)  269. 

'  In  Viiginia,  all  words  which  from  their  usual  construction  and  common  accepta- 
tion are  construed  as  insults,  and  tend  to  violence  and  breach  of  the  peace,  are  made 
actionable ;  and  no  demurrer  shall  preclude  a  jury  from  passing  thereon.    Code  of  Va. 
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communicated  by  pictures,  or  signs,  or  writing,  or  painting,  it  is 
calculated  to  have  a  wider  circulation,  to  make  a  deeper  impres- 
sion, and  to  become  proportionably  more  injurious.  Expressions 
which  tend  to  render  a  man  ridiculous,  or  degrade  him  in  the  es- 
teem and  opinion  of  the  world,  would  be  libellous  if  printed,  though 

they  would  not  be  actionable  if  spoken,  (d)  A  libel,  as  ap- 
*  17    plicable  to  individuals,  has  been  *  well  defined  (a)  to  be  a 

malicious  publication,  expressed  either  in  printing  or  writ- 
ing, or  by  signs  or  pictures,  tending  either  to  injure  the  memory 
of  one  dead,  or  the  reputation  of  one  alive,  and  expose  him  to 
public  hatred,  contempt,  or  ridicule.  A  malicious  intent  towards 
government,  magistrates,  or  individuals,  and  an  injurious  or  offen- 
sive tendency,  must  concur  to  constitute  the  libel.  It  then  be- 
comes a  grievance,  and  the  law  has  accordingly  considered  it  in 
the  light  of  a  public  as  well  as  a  private  injury,  and  has  rendered 
the  party  not  only  liable  to  a  private  suit  at  the  instance  of  the 
party  libelled,  but  answerable  to  the  state  by  indictment,  as  guilty 
of  an  offence  tending  directiy  to  a  breach  of  the  public  peace,  (b)^ 


(d)  Yillers  v.  Monslej,  %  WOb.  408;  Woodard  v.  Downng,  2  Bilaim.  &  Ryl.  74; 
Levy  p.  Milne,  12  J.  B.  Moore,  418;  Clement  v.  ChiTb.  9  Barn.  &  Crew,  174;  Locd 
Churchill  v.  Hunt,  1  Chitty,  480 ;  Cooper  v.  Greelej,  1  Denio,  347 ;  Cltak  v.  Binnej, 
2  Pick.  113 ;  Starkie  on  Slander,  by  Wendell,  vol.  i.  169.  The  law  implies  malioe,  iC 
the  publication  chai^ges  an  individual  Mrith  an  indictable  offimoe,  or  exposes  him  to 
hatred,  ridicule,  or  contempt  Mr.  Hamilton,  in  his  arg:nment  in  the  case  of  The 
People  V.  Croswell,  8  Johns.  Cas.  354,  submitted  the  following  definition  of  a  libel, 
in  its  most  comprehensive  sense,  as  being  "  a  censorious  or  ridiculing  writing,  picture, 
or  sign,  made  with  a  mischievous  and  malicious  intent  towards  government,  magis- 
trates, or  individuals."  This  definition  of  a  libel  was  adopted  by  the  court  in  The 
People  V,  Croswell,  3  Johns.  Cas.  354,  and  approved  of  by  the  court  in  Steele  v. 
Sonthwick,  9  Johns.  215. 

(a)  4  Mass.  168;  2  Pick.  115;  2  Humph.  512;  5  Binney,  340;  3  Harr.  407. 

(6)  1  Hawk.  P.  C.  b.  1,  c.  73 ;  Foster  o.  Commonwealth,  8  Watts  &  Serg.  77.  The 
malicious  and  unauthorized  publication  of  any  part  of  a  letter,  wilfully  opened  by  a 
person  to  whom  it  was  not  addressed,  or  the  wilfully  opening  or  reading  the  same  by 
any  such  person  not  authorized  so  to  do,  is  declared  to  be  a  misdemeanor.  New  York 
Revised  Statutes,  vol.  IL  p.  695,  sec.  27,  28. 

ch.  148.  To  publish  of  a  man  that  he  is  insane  is  libellous.  Perkins  e.  MitebeU,  31 
Barb.  (N.  T.)  461.  A  fair  and  honest  criticism  of  a  work  of  art,  or  of  a  literary  pro- 
duction, is  not  a  libel.    Paris  v.  Levy,  9  C.  B.  (N.  S.)  342. 

1  The  plaintiff  in  a  libel  suit  may  recover  not  only  compensation  for  actual  pecuniaiy 
loss,  but  also  for  mental  sufibring,  the  circumstances  of  indignity  under  which  the  injury 
was  done,  the  public  disgrace  inflicted,  and  other  actual  discomfort,  and  this  whether 
the  wrong  was  wanton,  or  done  believing  the  charges  published  to  be  true.  Exemplary 
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But  though  the  law  be  solicitous  to  protect  eyery  mau  in  his  fair 
fame  and  character,  it  is  equally  careful  that  the  liberty  of  speech, 
and  of  the  press,  should  be  duly  preserved.  The  liberal  commu- 
nication of  sentiment,  and  entire  freedom  of  discussion,  in  respect 
to  the  character  and  conduct  of  public  men,  and  of  candidates  for 
public  favor,  is  deemed  essential  to  the  judicious  exercise  of  the 
right  of  suffrage,  and  of  that  control  over  their  rulers,  which  re- 
sides in  the  free  people  of  the  United  States.  It  has,  accordingly, 
become  a  constitutional  principle  in  this  country,  that  "  every  citi- 
zen may  freely  speak,  write,  and  publish  his  sentiments,  on  all 
subjects,  being  responsible  for  the  abuse  of  that  right,  and  that  no 
law  can  rightfully  be  passed  to  restrain  or  abridge  the  freedom  of 
speech  or  of  the  press." 

The  law  of  England,  even  tmder  the  Anglo-Saxon  line  of 
princes,  took  severe  and  exemplary  notice  of  defamation  as 
*  an  offence  against  the  public  peace  ;  (a)  and  in  the  time  of  *  18 
Henry  m.,  Bracton  (b)  adopted  the  language  of  the  Insti- 
tutes of  Justinian,  and  held  slander  and  libellous  writings  to  be 
actionable  injuries.  But  the  first  private  suit  for  slandetous  words 
to  be  met  with  in  the  English  law  was  in  the  reignof  Edward  III., 
and  for  the  high  offence  of  charging  another  with  a  crime  which 
endangered  his  life,  (c)  The  mischiefs  of  licensed  abuse  were  felt 
fo  be  so  extensive  and  so  incompatible  with  the  preservation  of 
peace,  that  several  acts  of  Parliament,  known  as  the  statutes  de 
scanddlis  moffnatvmy  were  passed  to  suppress  and  punish  the  propa- 
gation of  false  and  malicious  slander,  (d)  They  are  said  to  have 
been  declaratory  of  the  common  law,  (e)  and  actions  of  slander 
were  slowly  but  gradually  multiplied  between  the  time  of  Edward 
m.  and  the  reign  of  Elizabeth,  (/)  when  they  had  become  fre- 
quent. The  remedy  was  applied  to  a  variety  of  cases  ;  and  in  a 
private  action  of  slander  for  damages,  and  even  in  the  action  of 

(a)  S  Inst  227. 

(6)  lab.  3,  De  Actionibas,  ch.  ir. 

(c)  SO  Abb.  29 ;  Reeves,  HUtoiy  of  the  English  Law,  toI.  iii.  p.  90. 

(d)  Sutntes  of  3  £.  I.,  2  B.  IL,  and  12  B.  IL 

(e)  2  Mod.  161,  165. 
(/)  4Co.  12-20. 

and  YindictiTe  damages  may  be  allowed  hj  a  jury  in  cases  of  libel,  where  the  wrong  was 
wantonly  committed,  and  with  actnal  malice  and  intent  to  injure.  Fry  v,  Bennett,  4 
Dner  (N.  Y.)  247 ;  Cramer  v.  Noonan,  4  Wise.  231. 
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seandavum  magnatumy  the  defendant  wiis  allowed  to  justify,  bj 
showing  the  truth  of  the  fact  charged ;  for  if  the  words  were  true, 
it  was  then  a  case  of  darnnvm  absque  iryuriay  according  to  the  just 
opinion  of  Paulus,  in  the  civil  law.  (jg)  But  in  the  case  of  a  public 
prosecution  for  a  libel,  it  became  the  established  principle  of  the 
English  law,  as  declared  in  the  Court  of  Star  Chamber  about  the 
beginning  of  the  reign  of  James  I.,  (A)  that  the  truth  of  the  libel 
could  not  be  shown  by  way  of  justification,  because,  whether  true 

or  false,  it  was  equally  dangerous  to  the  public  peace.  The 
*  19    same  *  doctrine  remains  in  England  to  this  day  imshak^i, 

and  in  the  case  of  The  King  t.  Burdettj  (a)  it  was  held  that 
where  a  libel  imputes  to  others  the  commission  of  a  triable  crime, 
the  evidence  of  the  truth  was  inadmissible,  and  that  the  intention 
was  to  be  collected  from  the  paper  itself,  unless  explained  by  the 
mode  of  publication,  or  other  circumstances ;  and  that  if  the  con- 
tents were  likely  to  produce  mischief,  the  defendant  must  be  pre- 
sumed to  intend  that  which  his  act  was  likely  to  produce.  ^^  The 
liberty  of  the  press,"  as  one  of  the  judges  in  that  case  observed, 
^'  cannot  impute  criminal  conduct  to  others,  without  violating  the 
right  of  character,  and  that  right  can  only  be  attacked  in  a  court 
of  justice,  where  the  party  attacked  has  a  fair  opportunity  of  de- 
fending himself.  Where  vituperation  begins,  the  liberty  of  the 
press  ends."  Whether  the  rule  of  the  English  law  was  founded 
on  a  just  basis,  and  whether  it  was  applicable  to  the  free  press  and 
free  institutions  in  this  country,  has  been  a  question  extensively 
and  laboriously  discussed  in  several  cases  which  have  been  brought 
before  our  American  tribunals. 

In  the  case  of  The  People  v.  Oroswellj  (b)  which  came  before 

(g)  Dig.  47,  10,  18, 

(A)  De  Libellis  famous,  5  Co.  125 ;  Hudson's  Treatise  on  the  Star  Chamber,  pub- 
lished in  2d  vol*.  Collec  Jorid. 

(a)  4  B.  &  Aid.  95. 

{b)  3  Johns.  Cas.  337.  The  legislatnxe  of  New  York,  in  April,  1805,  passed  a  de- 
claratOTy  law,  that  on  indictment  or  information  for  a  libel  the  jniy  had  the  right  to 
determine  the  law  and  the  fact,  nnder  the  direction  of  the  court,  as  in  other  criminal 
cases ;  and  that  the  defendant  upon  the  trial  might  give  in  CTidence,  in  his  defence,  the 
truth  of  the  matter  contained  in  the  publication.  The  act  as  to  the  former  part  of  it 
was  taken  fiom  the  English  statutes  of  32  Geo.  HE.  c.  60.  See,  also,  the  provision  on 
this  subject  in  the  Amended  Constitution  of  New  York,  poet,  p.  22.  The  English 
Court  of  Q.  B.,  in  Baylis  v.  Lawrence,  11  Adolph.  &  Ellis,  920,  held  the  piactice  under 
the  Stat  of  32  Geo.  III.  to  be,  that  the  judge  left  it  to  the  jury  to  saj  whether,  under 
all  the  circumstances,  the  publication  amounted  to  a  libel.    The  judge  may,  but  he  is 
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the  Supreme  Court  of  New  York  in  1804,  and  was  argued  at  the 
bar  with  very  great  ability,  the  court  were  equally  divided  in 
opinion  on  the  point,  whether,  on  an  indictment  for  a  libel,  the 
jury  had  a  right  to  determine  the  law  and  the  fact  under  the 
direction  of  the  court,  as  in  other  criminal  cases,  and  whether 
the  defendant  was  entitled  to  give  in  evidence  to  the  jury  the 
truth  of  the  charges  contained  in  the  libel.  In  the  court  of 
Appeals  in  South  Carolina,  in  1811,  the  court  unanimously  de- 
cided, in  the  case  of  The  State  v.  Lehre^  (c)  that  by  the  English 
common  law  it  was  settled,  on  sound  principles  of  policy  derived 
from  the  civil  law,  that  the  defendant  had  no  right  to  justify  the 
libel  by  giving  tlie  truth  of  it  in  evidence.  The  court,  in 
the  learned  *  and  able  opinion  which  was  delivered  in  that  *  20 
case,  considered  that  the  law,  as  then  declared,  was  not 
only  the  law  of  England,  but  probably  the  law  of  all  Europe, 
and  most  of  the  free  states  of  America.  The  same  question  has 
been  frequently  discussed  in  Massachusetts.  In  the  case  of  The 
Commonwealth  v.  Cfhase,  (a)  in  1808,  it  was  decided  that  the  pub- 
lication of  a  libel  maliciously,  and  with  intent  to  defame,  was 
clearly  a  public  offence,  whether  the  libel  be  true  or  not ;  and  the 
rule  was  held  to  be  founded  on  sound  principles,  indispensable 
to  restrain  all  tendencies  to  breaches  of  the  peace,  and  to  private 
animosity  and  revenge.  The  essence  of  the  ofience  consisted  in 
the  malicious  intent  to  defame  the  reputation  of  another ;  and  a 
man  may  maliciously  publish  the  truth  against  another  with  the 
intent  to  defame  his  character,  and  if  the  publication  be  true,  the 
tendency  of  the  publication  to  inflame  the  passions,  and  to  excite 
revenge  is  not  diminished.  But  though  a  defendant  on  an  in- 
dictment for  a  libel  cannot  justify  himself  for  publishing  the  libel, 
merely  by  proving  the  truth  of  it,^  yet  he  may  repel  the  crimi- 
nal charge,  by  proving  that  the  publication  was  for  a  justifiable 
purpose,  and  not  malicious ;  and  if  the  purpose  be  justifiable, 

not  bound  to  giye  his  opinion.    He  acts  in  his  discretion.    See,  also,  Fairman  v,  Ives, 
6  B.  &  Aid.  642,  to  the  same  point 

(c)  2  Bep.  Const.  Courts  (1st  series,)  p.  809. 

(a)  4  Mass.  163 ;  State  e.  Bornham,  9  N.  Hamp.  34,  S.  F. 

1  It  is  no  jvttifieatian  of  a  libel  that  the  anthor  names  his  infbrniant,  or  that  he  did 
not  expect  his  words  to  be  beUeved.-  Johnston  v.  Lance,  7  Iredell,  448 :  Hatch  v.  Pot- 
ter, 2  GiU.  725. 
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the  defendant  may  giye  in  evidence  the  truth  of  the  words, 
when  such  evidence  will  tend  to  negative  the  malicious  intent 
to  defame.  (6)  The  same  question  was  again  agitated  and  dis- 
cussed before  the  same  court,  in  1825,  in  the  case  of  The  Com- 
monwedUh  v.  Blandingy{c)  and  the  court  strongly  enforced  tho 
doctrine  of  the  former  case,  that,  as  a  general  rule,  the  truth 
of  the  libel  was  not  admissible  in  evidence  upon  the  trial  of 
the  indictment ;  and  this  principle  of  the  common  law  was  de- 
clared to  be  founded  in  common  sense  and  common  justice,  and 
prevailed  in  the  code  of  every  civilized  country.    It  was  further 

held,  that  whether  in  any  particular  case  such  evidence  be 
*  21      admissible,  was  to  be  determined  •  by  the  court ;  and  if 

admissible,  then  the  jury  were  to  determine  whether  the 
publication  was  made  with  good  motives  and  for  justifiable  ends. 
The  same  rule,  that  the  truth  cannot  be  admitted  in  evidence  on 
indictment  for  a  libel,  though  it  may  be  in  a  civil  suit  for  dam* 
ages,  has  been  adjudged  in  Louisiana  ;  (a)  and  the  weight  of  judi* 
cial  authority  undoubtedly  is  that  the  English  common-law  do(>- 
trine  of  libel  is  the  common-law  doctrine  in  this  country,  in  all 
cases  in  which  it  has  not  been  expressly  controlled  by  constitu- 
tional or  legislative  provisions.  The  decisions  in  Massachusetts 
and  Louisiana  were  made  notwithstanding  the  constitution  of 
the  one  state  had  declared,  that  ''  the  liberty  of  the  press  ought 
not  to  be  restrained,"  and  that  the  other  had  said  that  ^^  every 
citizen  might  freely  speak,  write,  and  print  on  any  subject,  being 
responsible  for  the  abuse  of  that  liberty."  Those  decisions  went 
only  to  control  the  malicious  abuse  or  licentiousness  of  the  press, 
and  that  is  the  most  effectual  way  to  preserve  its  freedom  in  the 

(6)  Giving  the  name  of  the  aathor  to  crcd  slander  at  the  time  of  its  repetition  10  no 
justification  in  this  conntrj,  in  an  action  of  slander.  Mapes  v.  Weeks,  4  Wendell, 
659 ;  Inman  v,  Foster,  8  Id.  602 ;  Dole  v.  Lyon,  10  Johns.  447 ;  Treat  v.  Browning 
and  wife,  4  Ck>nn.  408.  This  seems  to  be  the  better  opinion  also  of  Mr.  Starkie,  in  his 
Treatise  on  Slander  and  Libel,  vol.  i.  800,  Wendell,  1843 ;  and  of  English  judges  in 
the  more  recent  cases.  Holroyd  J.,  and  Best  J.,  in  Lewis  v,  Walter,  4  B.  &  Aid.  613  - 
615 ;  Best  C.  J.,  in  De  Crespigny  v.  Wellesley,  5  Bing.  392.  Though  it  was  other- 
wise in  England  until  recentlj'.  Davis  v.  Lewis,  7  Term  Rep.  17 ;  Maitland  v.  Gold- 
ney,  2  East,  426 ;  and  so  held  in  S.  Carolina,  in  Miller  v.  Kerr,  2  McCord,  285.  Nor 
is  it  any  defence  either  in  England  or  America,  in  an  action  for  a  Ubd.  Dole  o.  Lyon, 
ut  supra;  Bnnkle  v,  Meyer,  3  Teates  (Penn.)  518.  See  Wendell's  edition  of  Starkie 
on  Libel,  Int  24,  and  vol.  i.  301,  note. 

(c)  3  Pick.  304. 

( i)  Territory  p,  Nugent,  Christy's  Dig.  of  Louisiana  Decisions,  tit.  Ev.  No.  161. 
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genuine  sense  of  the  oonstitational  declarations  on  the  subject. 
Without  such  a  check,  the  press,  in  the  hands  of  evil  and  design- 
ing men,  would  become  a  most  formidable  engine,  and  as  mighty 
for  mischief  as  for  good.  Since  the  decision  in  1825,  the  legisla- 
ture of  Massachusetts  have  interposed,  and  by  an  act  passed  in 
March,  1827,  have  allowed  the  truth  to  be  given  in  evidence  in 
all  prosecutions  for  libels,  but  with  a  proviso  that  such  evidence 
should  not  be  a  justification,  unless  it  should  be  made  satisfao^ 
torily  to  appear  upon  the  trial,  that  the  matter  charged  as  libel- 
lous was  published  with  good  motives  and  for  justifiable  ends. 

The  constitutions  of  several  of  the  United  States  have  made 
special  provision  in  favor  of  giving  the  truth  in  evidence  in 
public  prosecutions  for  libels.  In  the  constitutions  of  Pennsyl- 
vania, Delaware,  Tennessee,  Kentucky,  Ohio,  Indiana, 
*  and  Illinois,  it  is  declared,  that  in  prosecutions  for  libels  *  22 
on  men  in  respect  to  their  public  official  conduct,  the  truth 
may  be  given  in  evidence,  when  the  matter  published  was  proper 
for  public  information,  (a)  In  the  constitutions  of  Mississippi 
and  Missouri,  the  extension  of  the  right  to  give  the  trutli  in  evi- 
dence is  more  at  large,  and  applies  to  all  prosecutions  or  indict- 
ments for  libels,  without  any  qualifications  annexed  in  restraint 
of  the  privilege ;  and  an  act  of  the  legislature  of  New  Jersey,  in 
1799,  allowed  the  same  unrestricted  privilege.  The  legislature 
of  Pennsylvania,  in  1809,  {b)  went  far  beyond  their  own  constitu- 
tion, and  declared  by  statute,  that  no  person  should  be  indictable 
for  a  publication  on  the  official  conduct  of  men  in  public  trust ; 
and  that  in  all  actions  or  criminal  prosecutions  for  libel,  tlie  de- 
fendant might  plead  the  truth  in  justification,  or  give  it  in  evi- 
dence. The  decision  of  the  Court  of  Errors  of  New  York,  in 
Thorn  v.  Blanchardy  (e)  carried  the  toleration  of  a  libellous  pub- 
lication as  a  privileged  communication  to  as  great  an  extent  as 
the  Pennsylvania  law ;  for  it  appeared  to  be  the  doctrine  of  a 
majority  of  the  court,  that  where  a  person  petitioned  the  council 
of  appointment  to  remove  a  public  officer  for  corruption  in  office, 
public  policy  would  not  permit  the  officer  libelled  to  have  any  re- 
dress by  private  action,  whether  the  charge  was  true  or  false,  or 

(a)  In  Tennessee,  the  trnlli  is  as  mnch  an  absolute  justification  on  indictment  as  in 
actions  for  libels.    Statute,  1805,  ch.  6. 
(6)  Commonwealth  v.  Dnane,  1  Binney,  601. 
|c)  5  Johns.  508. 
VOL.  I.  52 
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the  motives  of  the  petitioner  uuxoceut  or  malicious.  The  English 
law  on  this  point  seems  to  be  founded  in  a  juster  policy.  Peti* 
tions  to  the  king,  or  to  parliament,  or  to  the  secretary  at  war,  for 
the  redress  of  any  grievance,  are  privileged  communications,  and 
not  actionable  libels,  provided  the  petition  be  made  in  good  faith, 
and  tlie  privilege  be  not  abused  ;  but  if  it  appear  that  the  commu- 
nication was  made  maliciously,  and  without  probable  cause,  the 
pretence  under  which  it  is  made  a^ravates  the  case,  and  an 
action  lies,  (d)  ^    The  constitution  of  New  York,  as  amended  in 

(d)  Faiiman  «.  Iyw,  5  B.  &  Aid.  64S ;  Best  J. ;  Woodward  v.  Lander,  6  Carr.  & 
Pa.  548.  All  Gommnxiications  made  in  the  discharge  of  duty,  public  or  private,  legal 
or  moralf  are  in  England,  if  made  honestly  and  without  malice,  protected ;  as,  for  in- 
stance, in  speaking  or  writing  respecting  candidates  for  office,  or  giving  answers  to 
confidential  inquiries,  or  fair  criticism  on  the  productions  of  an  author.  Doncombe  r. 
Daniell,  8  Carr.  &  Fa.  2^;  Warr  v.  Jollj,  6  Id.  497 ;  Harwood  v.  Astley,  1  Bos.  & 
Full.  47;  Starkie  on  Slander,  vol.  i.  Frel.  discourse,  83,84;  vol.  i.  262-267;  Sir 
John  Carr  v.  Hood,  1  Camp.  N.  P.  354,  n. ;  Soane  o.  Knight,  1  Moody  and  Malk.  74 ; 
*  Starkie,  ut  tup.  pp.  269-268-290,  Amer.  edit.  Privileged  communications  are  tfaoM 
made  by  counsel  and  others  in  the  regular  course  of  justice ;  but,  to  be  protected,  thej 
must  bepertinent and  material  to  the  matter  in  controversy.  Gilbert  v.  The  People, 
I  Dcnio,  41.  There  have  been  contradictory  decisions  in  America  on  the  subject  of 
privileged  communications ;  but  the  case  of  Mayrant  v.  Richardson,  1  Nott  &  M'Cord, 
347 ;  Conmionwealth  v.  Clapp,  4  Haas.  163 ;  O'Donaghne  v.  McQovem,  23  Wendell, 
26 ;  and  the  State  v,  Bnmham,  9  N.'Hamp.  34,  are  in  conformity  with  the  English 
rule,  and  this  is  the  better  and  more  authoritative  American  doctrine.'  See  Starkie 
on  Slander  and  Libel,  vol.  i.  172  and  219,  Amer.  edit.  1843,  note  by  Mr.  Wendell.    As 

^  Privileged  communications  are  of  two  kinds.  The  first  is  where  the  privilege  is 
absolute ;  e.  g.  the  publication  of  words  used  in  legislative  and  judicial  proceedings ;  the 
other  is  where  the  presumption  of  privilege  arises,  and  the  defendant  is  only  liable,  on 
affirmative  proof  of  malice.  Of  this  sort  are  private  conununications  made  under  some 
relations  of  duty  or  privilege  of  confidence.  Thorn  v.  Blanchard,  5  Johns.  508 ;  Howard 
V.  Thompson,  21  Wendell,  319.  By  statute  in  New  York  (Laws  of  1854,  ch.  130)  no  re- 
porter, editor,  or  proprieter  of  a  newspaper  is  liable  for  a  iair  and  just  report  of  any  leg- 
islative, judicial,  or  other  official  proceeding,  or  of  any  speech  or  debate  in  the  course  of 
the  same.  But  the  publication  of  a  slanderous  statement  uttered  by  a  murderer  at  the 
time  of  his  execution  is  not  privileged  by  this  statute  or  at  the  common  law.  Sanford 
t^.  Bennett,  24  N.  T.  20.  See  further  as  to  privileged  communications,  Garr  v.  Sd- 
den,  4  Comst  91 ;  Gilbert  v.  People,  1  Denio,  41 ;  Thomas  v.  Croswell,  7  Johns.  264 ; 
Cook  V.  Hill,  3  Sandf.  341 ;  Van  Wyck  v.  Aspinwall,  17  N.  Y.  190 ;  Hunt  o.  Bennett, 
19  K.  Y.  173 ;  O'Donahno  v.  McGovem,  23  Wend.  26;  VanderEcl  v.  McGregor,  12 
WendeU,  545 ;  Warner  v.  Faine,  2  Sandf.  196 ;  Snydam  v.  Moffatt,  1  Id.  459 ;  Hoamer 
t;.  Loveland,  19  Barb.  (N.  Y.)  1 11 ;  Lewis  v.  Chapman,  16  N.  Y.  869 ;  Cincinnati  Gaiette 
Co.  V.  Timberlake,  10  Ohio  Si.  548.  A  oounsellor  at  law  is  liable  for  defiunatory^ 
words  uttered  at  the  trial  of  a  cause  if  they  are  izielevant  to  the  issue,  or  are  qioken 
malidonaly.    King  v.  Wheeler,  7  Cowen,  725. 

>  Van  Wyck  v.  Guthrie,  4  Dner  (N.  Y.)  268 ;  Bevis  v.  Smith,  36  £ng.  Law.  &  £q.  268. 
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1821,  is  a  little  Taried  in  its  language  *firom  those  pro-  *23 
visons  which  have  been  mentioned,  and  is  not  quite  so  lat- 
itudinary  in  its  indulgence  as  some  of  them.  It  declares,  that 
^'  in  all  prosecutions  or  indictments  for  libels,  the  truth  may  be 
given  in  evidence  to  the  jury ;  and  if  it  shall  appear  to  the  jury 
that  the  matter  charged  as  libellous  is  true,  and  was  published 
with  good  motives  and  for  justifiable  ends,  the  party  shall  be  ac- 
quitted." ^  These  provisions  in  favor  of  giving  the  truth  in  evi- 
dence are  to  be  found  only  in  those  constitutions  which  have 
been  promulgated  long  since  our  Revolution ;  and  the  current  of 
opinion  seems  to  have  been  setting  strongly,  not  only  in  favor  of 
erecting  barriers  against  any  previous  restraints  upon  publica^ 
tions,  (and  which  was  all  that  the  earlier  sages  of  the  Revolution 
had  in  view,)  but  in  favor  of  the  policy  that  would  diminish  or 
destroy  altogether  every  obstacle  or  responsibility  in  the  way  of 
the  publication  of  the  truth.  The  subject  is  not  without  its  diffi- 
culties, and  it  has  been  found  embarrassing  to  preserve  equally, 
and  in  just  harmony  and  proportion,  the  protection  which  is  due 
to  character,  and  the  protection  which  ought  to  be  afforded  to 
liberty  of  speech  and  of  the  press.  These  rights  are  frequently 
brought  into  dangerous  collision,  and  the  tendency  of  measures 
in  this  country  has  been  to  relax  too*  far  the  vigilance  with  which 
the  common  law  surrounded  and  guarded  character,  while  we 
are  animated  with  a  generous  anxiety  to  maintain  freedom  of 
discussion.  The  constitution  of  New  York  makes  the  facts  in 
every  possible  case  a  necessary  subject  of  open  investigation ;  and 
however  improper  or  unfit  those  facts  may  be  for  public  informa- 
tion, and  however  painful  or  injurious  to  the  individuals  con- 
cerned, yet  it  would  seem  that  they  may,  in  the  first  instance,  be 
laid  bare  before  the  jury.  The  facts  are  to  go  to  them,  at  all  events ; 
for  the  jury  are  to  determine,  (M  it  shall  appear  to  them,  whether 
the  motives  of  the  libeller  were  good,  and  his  end  justifiable. 

to  the  (jnestioii  of  probable  CMue  on  indictmeQts  for  a  malidoas  prosecution,  it  was 
settled  in  the  Exchequer  Chamber  in  England,  on  error  from  the  Q.  B.,  that  it  was  the 
province  of  the  jury  to  decide  on  the  fflcistRnee  of  fiuts,  and  for  the  court  to  determine 
wheUier  the  fiusts,  if  pro?ed,  conatitated  probable  caose.  Panton  v.  Williams,  2  AdoL 
&  Ell.  (N.  8.)  169. 

1  The  same  provision,  oi  hoc  veria,  is  embodied  in  the  constitution  of  New  York, 
adopted  in  1846,  except  that  the  word  criminal  is  inserted,  so  as  to  make  it  read  "in 
all  erminal  prosecutions." 
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The  act  of  Congress  of  the  14th  of  July,  1798,  made  it 
*  24  an  *  indictable  offence  to  libel  the  (rovenuuent,  or  Congress, 
or  the  President  of  the  United  States ;  and  made  it  lawful 
for  the  defendant,  upon  the  trial,  to  give  in  evidence  in  his  de- 
fence the  truth  of  the  matter  contained  in  the  publicaticMi  charged 
as  a  libel.  This  act  was,  by  the  terms  of  it,  declaratory^  and  was 
intended  to  convey  the  sense  of  Congress,  that  in  prosecutions  of 
that  kind  it  was  the  common  right  of  the  defendant 'to  give  the 
truth  in  evidence.  So  the  case  of  The  People  v.  0ro9wdly  in  New 
York,  was  followed  by  an  act  of  the  legislature,  on  the  6th  of 
April,  1805,  enacting  and  dedarinffy  that  in  every  prosecution  for 
a  libel,  (and  which  included  public  and  private  prosecutions,)  it 
should  be  lawful  for  the  defendant  to  give  in  evidence  in  his  de- 
fence the  truth  of  the  matter  chai^d ;  but  such  evidence  was  not 
to  be  a  justification,  imless,  on  the  trial,  it  should  be  made  satis- 
factorily to  appear  that  the  matter  charged  as  libellous  was  pub- 
lished with  good  motives  and  for  justifiable  ends,  and  this  was  the 
whole  extent  of  the  doctrine  which  had  been  claimed  in  favor  of 
the  press  in  the  case  of  Tlie  People  v.  Oroswell, 

There  appears  to  have  been  some  contrariety  of  opinion  in  the 
English  books  on  this  point,  whether  a  defendant  in  a  private 
action  upon  a  Ubel  could  be  permitted  to  justify  the  charge  by 
pleading  the  trutli.  But  the  prevailing  and  the  better  opinion  is, 
that  the  truth  may,  in  all  cases,  be  pleaded  by  way  of  justifica- 
tion, in  a  private  action  for  damages,  arising  from  written  or 
printed  defamation,  as  well  as  in  an  action  for  slanderous  words,  (a) 

(a)  Holt  C.  J.,  11  Mod.  99 ;  8  Blacks.  Com.  125 ;  Bailer  N.  P.  8 ;  J'Anson  v. 
Stewart,  1  Term  Rop.  748 ;  1  Starkie  on  Slander  and  Libel,  Wendell's  edit.  1842,  p. 
210,  note.  In  Massachusetts,  a  statute  passed  in  March,  1827,  not  only  allows  the 
truth  to  be  pleaded  by  way  of  justification  in  all  actions  for  libels,  as  well  as  for  otal 
Blander,  but  every  inference  to  be  drawn  from  such  a  plea  in  admission  of  the  (act 
of  publication,  or  of  malice,  if  the  plea  be  not  proved,  is  destroyed.  The  statute 
affords  facility  and  encouragement  to  the  plea.  This  statute  is  said  to  have  been 
passed  in  consequence  of  a  decision  of  the  Supreme  Court  of  Massachusetts,  in  the 
case  of  Jackson  v.  Stetson  and  wife,  15  Bfass.  48,  that  a  plea  of  justification^  ac- 
companying the  general  t$9ue,  was  proof  of  the  speaking  of  the  words,  a«d  that  if  the 
defendant  failed  to  establish  it  by  proof,  the  plea  was  evidence  of  malice.  The  statute 
has  been  said  to  bo  only  declaratory  of  the  common4aw  rule,  and  it  is  undoubtedly 
just  and  true,  that  a  failure  to  prove  the  plea  of  justification  will  not  deprive  the  de- 
fendant of  the  right  of  adducing  such  evidence  in  mitigation  of  damages  under  the 
general  issue  as  would  have  been  admissible  if  a  plea  of  justification  had  not  aooom- 
panied  it  Starkie  on  Slander  and  Libel,  vol.  i.  Amer.  edit  1843.  Int  by  Wendell, 
pp.  49  -  55.    Putting  a  plea  in  justification  of  a  charge,  and  failing,  is  evidence  of  mal- 


LECT.  XXIV.]  OF  THE  BIQHTS  OF  PSBS0H9.  617 

The  ground  of  the  priTate  action  is  the  injury  which  the 
party  has  sustained,  and  his  consequent  *  right  to  damages  *  25 
as  a  recompense  for  that  injury ;  but  if  the  charge,  in  its 
substance  and  measure,  be  true  in  point  of  fact,  the  law  considers 
the  plaintiff  as  coming  into  court  without  any  equitable  title  to 
reUef.  And  yet  it  is  easy  to  be  perceived,  that  in  the  case  of  libels 
upon  private  character,  greater  strictness  as  to  allowing  the  truth 
in  evidence,  by  way  of  justification,  ought  to  be  observed  than  in 
the  case  of  public  prosecutions ;  for  the  public  have  no  interest  in 
the  detail  of  private  vices  and  defects,  when  the  individual  charged 
is  not  a  candidate  for  any  public  trust ;  and  publications  of  that 
kind  are  apt  to  be  infected  with  malice,  and  to  be  very  injurious 
to  the  peace  iuid  happiness  of  families.  If  the  libel  was  made  in 
order  to  expose  to  the  public  eye  personal  defects,  or  misfortunes, 
or  vices,  the  prbof  of  the  truth  of  the  charge  would  rather  aggra- 
vate than  lessen  the  baseness  and  evil  tendency  of  the  publica- 
tion ;  and  there  is  much  justice  and  sound  policy  in  the  opinion, 
that  in  private  as  well  as  public  prosecutions  for  libels,  the  inquiry 
should  be  pointed  to  the  innocence  or  malice  of  the  publisher's 
intentions.  The  trutli  ought  to  be  admissible  in  evidence  to  ex- 
plain that  intent,  and  not  in  every  instance  to  justify  it.  (a)  The 
guilt  and  the  essential  groimd  of  action  for  defamation  consists 
in  the  malicioiis  intention ;  and  when  the  mind  is  not  in  fault, 
no  prosecution  can  be  sustained,  (b)  On  the  other  *hand,  *  26 
the  truth  may  be  printed  and  published  maliciously,  and 
with  an  evil  intent,  and  for  no  good  purpose,  and  when  it  would 
be  productive  only  of  private  misery,  and  public  scandal  and  dis- 
grace, (a) 

ice  and  aggravation  of  damages.   Warwick  v.  Fonlkes,  12  Mees*  &  W.  507 ;  Matson  v. 

Back,  5  Cowen,  499. 

(a)  Vinnius  in  Inst.  4,  4, 1 ;  Edin.  Beyiew,  vol.  xxrii.  pp.  102, 142,  toI.  xxxvii.  p. 

207. 
(6)  Wo  have  a  remarkable  illustration  of  this  principle  in  a  decision  cited  by  Lord 

Coke,  when  at  the  bar,  and  argning  the  case  of  Brook  v.  Montague,  (Cro.  Jac.  91.) 
A  preacher,  in  his  sermon,  recited  a  story  out  of  Fox's  Martyrology,  of  one  Green- 
wood, as  being  a  very  wicked  man  and  a  persecutor,  who  died  xmder  signal  visitations 
of  God's  displeasure.  The  preacher  intended  to  show,  by  that  example,  the  judg- 
ment of  Providence  upon  great  sinners ;  but  he  was  totally  mistaken  as  to  the  fact, 
for  Greenwood  was  not  dead  nor  diseased,  but  present  at  the  preaching  of  the  sermon. 
He  brought  his  action  for  the  defamation ;  and  the  court  instructed  the  jury,  that  the 
defendant,  having  read  and  delivered  the  words  as  a  matter  of  history,  and  without  any 
evil  intention,  was  not  liable  in  damages, 
(a)  Though  the  plaintiff,  in  an  action  for  a  libel,  makes  the  usual  but  unnesessaiy 

52* 
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(3.)  Of  per$onal  Uberty  and  aecuriijf, 

1.  Writ  o{  habeas  corpus.  The  right  of  personal  liberty  is  an- 
other absolute  right  of  individoalsy  which  has  long  been  a  &Tor- 
ite  object  of  the  English  law.  It  is  not  only  a  constitutional  prin- 
ciple, as  we  have  already  seen,  that  no  person  shall  be  depriyed 
of  his  liberty  without  due  process  of  law,  but  effectual  proTision 
is  made  against  the  continuance  of  all  unlawful  restraint  or  impris- 
onment, by  the  security  of  the  priyilege  of  the  writ  oi  habeas  oorpuM^ 

aTerment  in  the  declaration,  of  his  genml  good  credit  and  character,  the  defendant 
cannot  go  into  proof  of  his  general  bad  character,  bj  way  of  mitigation  of  damages, 
or  in  support  of  averments  in  his  plea  to  that  effect.  Kor  can  the  plaintiff,  in  order 
to  rebut  the  defence,  go  into  eridence  of  his  general  good  character,  when  the  same  is 
not  impeached.  Cornwall  v.  Richardson,  Sjan  &  Moody,  305 ;  Stow  p.  Converse,  8 
Conn.  326 ;  Matthews  v,  Hontlej,  9  N.  Hamp.  146.  A  plaintiff  cannot  be  expected, 
and  ought  not  to  be  required,  to  go  into  proof  of  so  general  a  |^ature,  and  his  good 
character  is  always  presumed  in  law,  unless  by  evidence  of  particular  facts,  feirly  and 
specifically  pat  in  issne,  that  presnmption  be  negatived.  Baron  Wood  vindicated 
this  rule  with  great  energy  and  effwt,  in  Jones  «.  Stevens,  11  Frioe,  235 ;  and  the  caae 
of  the  Earl  of  Leicester  v.  Walter,  2  Campb.  N.  P.  251,  was  overruled  by  the  Court  of 
Exchequer. 

In  England,  the  defendant  in  an  action  of  slander  may  give  iti  evidence,  under  the 
general  issue,  any  defence  except  that  which  amounts  to  a  justification  of  the  charge^ 
as,  for  instance,  the  truth  of  it,  and  the  statute  of  limitations.  Introduction,  pp.  26, 
27,  to  1  Starkie  on  Slander  and  Libel,  and  the  notes  to  vol.  i.  pp.  402  to  406,  by  Mr. 
Wendell,  the  learned  editor  of  the  American  edition.  The  defence  of  privileged  com- 
munications may  be  given  in  evidence,  and  need  not  be  specially  pleaded  when  it 
goes  to  show  no  malice,  and  the  question  of  malice  is  a  question  of  feet  for  a  jnir. 
Lillie  V.  Price,  5  Adol.  &  £11.  645.  The  facts  ought  not  to  be  specially  pleaded  in 
bar  as  a  justification,  when  they  do  not  amount  to  it  on  the  face  of  the  plea ;  for 
whether  the  libel  was  with  or  without  malice  cannot  appear  in  the  pleadings,  and  is 
matter  for  a  jury.  Tnrnll  t%  DoUoway,  17  WeSidell,  426 ;  S.  C.  26  Id.  383.  See  1 
Starkie,  Int.  pp..  27  -  35,  38  -  49.  The  cases  of  Cooper  v.  Barber,  24  Wendell,  105,  and 
Cooper  v.  Weed  and  others,  cited  by  Mr.  Wendell,  in  his  interesting  Introduction  to 
his  edition  of  Starkie,  I  apprehend  were  not  correctly  decided,  so  fer  as  evidence  of  the 
matters  contained  in  the  notice  annexed  to  the  pleas  was  not  permitted  to  go  to  the 
juiy,  to  explain,  mitigate,  and  repel  the  inference  of  malice.  The  observations  of  Mr. 
Wendell  on  those  cases  appear  to  be  well  founded,  and,  unless  the  jury  are  permitted 
to  take  cognizance  of  the  question  of  malice,  and  of  all  the  circumstances  attending  the 
publication,  grievous  ii^ustioe  may  be  inflicted  upon  a  defendant. 

In  1843  the  statute  of  6  and  7  Vic.  c.  96,  was  passed  for  the  amendment  of  the  law 
of  defamation  and  libel.  It  provided  that  in  actions  for  defemation,  the  truth  of  the 
matters  chaiged  should  not  be  a  defence,  unless  it  were  proved ;  also,  that  the  publica- 
tion was  for  the  public  benefit,  and  that  the  defendant  might  give  his  apology  in  evi- 
dence in  mitigation  of  damages. 

^  As  to  the  writ  of  hdbeiu  corpus  to  determine  the  custody  of  infent  children,  and  the 
practice  under  the  writ,  see  Meroein  v.  The  People,  25  Wendell,  64 ;  People  p,  Meroein, 
3  Hill,  399 ;  The  People  v. 19  Wendell,  16 ;  People  v.  Chegaray,  18  Id.  637 ;  Peo- 
ple V.  Humphrey,  24  Barb.  (N.  T.)  521. 


LECT.  XXIV.]  OP  THE  BIGHTS  OF  PEBSONS.  619 

Every  restraiut  upon  a  man's  Uberfy  is,  in  the  eye  of  the  law, 
an  imprisonment,  wherever  may  be  the  place  or  whatever  may  be 
the  manner  in  which,  the  restraint  is  effiacted.  (b)  Whenever  any 
person  is  detained  with  or  without  due  process  of  law,  unless  for 
treason  or  felony,  plainly  and  specially  expressed  in  the  warrant 
of  commitment,  or  unless  such  person  be  a  convict,  or  legally 
charged  in  execution,  he  is  entitled  to  his  writ  o{  habeas  corptn. 
It  is  a  writ  of  right,  which  every  person  is  entitled  to,  ex  merito 
justicice  ;  (c)  but  the  benefit  of  it  was,  in  a  great  degree,  eluded  in 
England,  prior  to  the  statute  of  Charles  II.,  as  the  judges  only 
awarded  it  in  term  time,  and  they  assumed  a  discretionary  power 
of  awarding  or  refusing  it.  (d)  ^  The  explicit  and  peremp- 
tory *  provisions  of  the  statute  of  81  Charles  11.  c.  2,  re-  *  27 
stored  the  writ  of  habeas  corpus  to  all  the  efficacy  to  which  it 
was  entitled  at  common  law,  and  which  was  requisite  for  the  due 
protection  of  the  liberty  of  the  subject.  That  statute  has  been  re- 
enacted  or  adopted,  if  not  in  terms,  yet  in  substance  and  effect,  in 
all  the  United  States,  (a)    The  privilege  of  this  writ  is  also  made 


(6)  2  Inst.  589.  Words  may  constitnte  an  imprisonment,  if  they  impose  a  restraint 
upon  the  person,  and  he  be  accordingly  restrained  and  submits.  Homer  v.  Battyn, 
Buller  N.  P.  62 ;  Pike  v.  Hanson,  9  N.  Hamp.  491. 

(c)  4  Inst.  290. 

(d)  3  Bulst.  27.  The  writ  of  habeas  corpus  had  been  in  England,  fhmi  the  time  of 
liagna  Ohorta,  a  matter  of  right,  but  generally  and  fatally  disregarded  in  cases  relating 
to  the  government.  The  illegal  and  arbitrary  imprisonments  by  the  privy  council  and 
crown  officers  under  Elizabeth  gave  rise  to  an  impressive  address  ftx>m  the  common-law 
judges,  in  1591,  to  Chancellor  Hatton  and  Lord  Burleigh,  complaining  of  them  in  Just 
and  manly  terms.  Anderson's  Bep.  vol.  i.  p.  297.  Mr.  Hallam,  in  his  Constitational 
History  of  England,  vol.  i.  pp.  317-320,  gives,  from  an  original  manuscript  in  the 
British  Museum,  a  more  fiill  and  correct  copy  of  this  remarkable  document,  so  honor- 
able to  the  judges  of  the  common-law  courts.  But  afterwards,  in  1627,  when  certidn 
knights  were  imprisoned  by  the  special  command  of  the  king,  for  not  yielding  to  the 
forced  loan,  the  Court  of  K.  B.  refused  to  bail  or  discharge  them  upon  habeas  corpus, 
though  no  cause,  other  than  the  king's  conmiand,  was  returned. 

(a)  See,  ibr  instance,  the  Habeas  Corpus  Act  in  Massachusetts  of  16th  March,  17S5, 
and  Massachusetts  Revised  Statutes,  1836,  part  3,  tit.  4,  ch.  Ill ;  the  Habeas  Corpus  Act 
of  South  Carolina  of  1712,  and  referred  to  in  2  Bay,  5C3,  and  2  S.  C.  Bep.  p.  698 ;  the 
Habeas  Corpus  Act  of  North  Carolina,  B.  S.  1837,  vol.  i.  p.  314 ;  the  Habeas  Corpus 
Act  of  Pennsylvania  of  18th  Feb.  1785,  and  referred  to  in  1  Binney,  874 ;  the  Habsas 

^  The  writ  of  habeas  corpus  is  not  so  &r  a  writ  of  right  that  the  court  may  not  refuse 
to  issue  it,  when  it  appears,  upon  the  face  of  the  petition,  that  the  par^  detained  will 
not  be  entitled  to  a  dischaige,  if  brought  before  the  court.  Sims's  case,  7  Cosh.  285 ; 
Passmore  Williamson's  case,  26  Peon.  1. 
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an  express  constitutional  right  at  all  times,  except  in  cases  of  inva- 
sion or  rebellion,  by  the  constitution  of  the  United  States,  and  hj 
the  constitutions  of  most  of  the  states  in  the  Union.  The  citizens 
are  declared,  in  some  of  these  constitutions,  to  be  entitied  to  enjoy 
tiie  privilege  of  this  writ  in  the  most  ^^  free,  easy,  cheap,  expedi- 
tious, and  ample  manner  " ;  and  the  right  is  equally  perfect  in 
those  states  where  such  a  declaration  is  wanting.  The  right  of 
deliverance  from  all  unlawful  imprisonment,  to  the  full  extent  of 
the  remedy  provided  by  the  Sabeas  Corpus  Act,  is  a  common4aw 
right;  and  it  is  imdoubtedly  true,  as  has  been  ah-eady  observed,  (6) 
that  the  conunon  law  of  England,  so  far  as  it  was  applicable  to 
our  circumstances,  was  brought  over  by  our  ancestors,  upon  their 
emigration  to  this  country.  The  Revolution  did  not  involve  in  it 
any  abolition  of  the  common  law.  It  was  rather  calculated  to 
strengthen  and  invigorate  all  the  just  principles  of  that  law,  suit- 
able to  our  state  of  society  and  jurisprudence.  It  has  been 
*  28  adopted  or  declared  in  force  by  *  the  constitutions  of  some 
of  tiie  states,  (a)  and  by  statute  in  others ;  (b)  and  where  it 
has  not  been  so  explicitiy  adopted,  it  is  nevertheless  to  be  consid- 
ered as  the  law  of  the  land,  subject  to  the  modifications  which 
have  been  suggested,  and  to  express  legislative  repeal,  (c)  v  We  / 
shall,  accordingly,  in  the  course  of  these  lectures,  take  it  for 
granted  that  the  common  law  of  England,  applicable  to  our  situa- 
/  tion,  and  governments,  is  the  law  of  this  country,  in  all  cases  in 
which  it  has  not  been  altered  or  rejected  by  statute,  or  varied  by 
local  usages,  under  the  sanction  of  judicial  decisions,    k 

The  substance  of  the  provisions  on  the  subject  of  the  writ  of 
'habea%  oarpiis  may  be  found  in  the  statute  of  31  Charles  11.  c.  2, 
which  is  the  basis  of  all  the  American  statutes  on  the  subject. 
The  statute  of  New  York,  of  1787,  was  a  literal  transcript  of  the 


Corpus  Act  of  New  York  of  1787,  and  1801 ;  the  Habeas  Corpus  Act  of  New  Jersey  of 
1795 ;  the  Habeas  Corpus  Act  of  Ohio,  Statute  Law  of  Ohio,  1831,  and  of  Connecti- 
cat,  Reyised  Statutes  of  Connecticat,  1821,  and  Statutes  of  Connecticut,  1838  p.  386 ; 
Ordinance  of  Congress  of  July  IS,  1787,  for  the  government  of  the  territory  of  the 
United  States  northwest  of  the  rirer  Ohio ;  Territorial  Act  of  Michigan,  of  April  1% 
1827  ;  the  Habeas  Carpus  Act  of  Indiana^  1838 ;  the  Habeas  Corpus  Act  of  Arkansas, 
B.  Statutes,  p.  434. 
(b)  See  vol.  i.  p.  342. 

(a)  Constitutions  of  New  York,  New  Jersey,  and  Ohio. 

(b)  Pennsylrania  and  Viiginia.    See,  also,  stqira,  vol.  i.  472. 

(c)  2  N.  Hamp.  44;  Marshall  C  J.,  in  Livingston  v.  JeSenon,  4  Hall  L.  J.  78. 
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English  statute,  and  the  Habeas  Corpus  Act,  in  tiie  subsequent  re- 
visions of  the  New  York  statute  code,  in  1801  and  1813,  was  essen- 
tially the  same.  But  the  New  York  statute  of  1818,  (d)  enlarged 
the  extent  of  the  application  of  the  writ,  and  this  has  been  the 
case  also  in  Pennsylvania,  (e)  It  gave  to  the  officer,  before  whom 
the  writ  was  returned,  authority  to  revise  the  cause  of  commit- 
ment, and  to  examine  into  the  truth  of  the  facts  alleged  in  the  re- 
turn. The  English  statute  of  56  Geo.  HI.  c.  100,  conferred  the 
like  power.  By  the  New  York  Revised  Statutes,  which  went  into 
operation  on  1st  January,  1830,  all  the  statute  provisions  on  the 
subject  of  the  writ  of  haheoB  corjpus  were  redigested,  and  some  ma- 
terial amendments,  and  more  specific  directions  added.  Instead 
of  referring  to  the  English  statute  of  Charles  11.,  we  will 
take  notice  of  the  substance  of  the  revised  statute  *  of  New  *  29 
York,  and  which,  no  doubt,  contains  equally  the  substance 
of  the  statute  provisions  on  the  subject  in  every  state  of  the  Union, 
(for  they  are  all  taken  from  the  same  source,)  with  the  remedy 
and  the  sanctions  somewhat  extended*^ 

All  persons  restrained  of  their  liberty,  under  any  pretence  whatr 
soever,  are  entitled  to  prosecute  the  writ,  unless  they  be  persons 
detained :  (1.)  By  process  from  any  court  or  judge  of  the  United 
States  having  exclusive  jurisdiction  in  the  case.^  (2.)  Or  by  final 
judgment  or  decree,  or  execution  thereon,  of  any  competent  tri- 
bunal of  civil  or  criminal  jurisdiction,  other  than  in  the  case  of  a 
commitment  for  any  alleged  contempt,  (a)  The  application  for 
the  writ  must  be  to  the  Supreme  Court,  or  chancellor,  or  a  judge 
of  the  court,  or  other  officer  having  the  powers  of  a  judge  at  cham- 
bers ;  and  it  must  be  by  petition  in  writing,  signed  by  or  on  behalf 
of  the  party ;  and  it  must  state  the  grounds  of  the  application, 
and  the  fact  must  be  sworn  to.  (()  ^    The  English  statute  did  not 

(d)  868S.  41,  ch.  277. 

\e)  1  Binne^,  376. 

(a)  New  York  Berised  Statates,  toI.  li.  p.  563,  sec  21, 82. 

(6)  Ibid.  sec.  23,  25. 

^  The  different  character  of  the  writs  of  habeas  corpus  at  common  law,  and  by  statute, 
is  examined  in  The  People  v.  Rose  Porter,  1  Dner  (N.  Y.)  709. 

'  The  state  courts  have  jurisdiction  concurrent  with  the  federal  courts,  of  a  writ  of 
habeas  corpus  for  the  body  of  a  minor  enlisted  in  the  army.  Commonwealth  v.  Fox,  7 
Barr,  836. 

*  Under  the  Revised  Statutes  of  New  York,  authority  to  entertain  proceedings  in 
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require  the  petition  to  be  verified  by  the  oath  of  the  applicant. 
The  penalty  of  $1,000  is  pven  in  favor  of  the  party  aggrieved, 
against  every  officer,  and  every  member  of  the  court  assenting  to 
the  refiisal,  if  any  court  or  officer  authorized  to  grant  the  writ 
shall  refuse  it  when  legally  applied  for.  {c)  The  penalty  for  refiisal 
to  grant  the  writ  was,  by  the  English  statute,  confined  to  the  de- 
fault of  the  chancellor  or  judge  in  vacation  time ;  whereas  the 
penalty  and  suit  for  refusal  to  grant  the  writ  applies,  under  the 
New  York  statute,  to  the  judges  of  the  Supreme  Court,  sitting  in 
court,  in  term  time.  This  is  the  first  instance,  in  the  history  of 
the  English  law,  that  the  judges  of  the  highest  common-law  tri- 
bunal, sitting  and  acting,  not  in  a  ministerial  but  in  a  judicial 
capacity,  are  made  responsible,  in  actions  by  private  suitors, 
*  80  for  the  exercise  of  their  discretion,  according  to  *  their  judg- 
ment in  term  time,  (a)    If  the  person  to  whom  the  writ  is 

(c)  Ibid.  sec.  81.  The  HcAeas  Corpus  Act  in  Illinois  confines  the  liability  of  the 
judge  to  a  penalty  for  refnsing  to  issne  a  writ  of  ktAeos  corpus  when  legally  applied 
for,  to  a  "  corrupt  refusal."  Hevised  Laws  of  Illinois,  edit  183d,  p.  327.  The  statute 
law  of  Connecticut  is  silent  as  to  any  penalty  upon  any  court  or  judge  who  does 
not  grant  the  writ.  It  only  declares  it  to  be  the  duty  of  the  court  or  chief  justice,  on 
due  application  and  affidavits,  to  allow  the  writ.  Statutes  of  Connecticut,  1838,  p. 
336.  The  Habeas  Corpus  Act  of  Virginia  and  of  Nordi  Carolina  is  a  transcript  of  the 
£nglis]i  statute,  and  confines  the  remedy  for  a  refusal  by  the  judge  of  the  writ  in  veh 
cation  time,  to  an  action  by  the  party  aggrieved.  B.  C.  of  Virginia,  p.  328 ;  N.  C. 
R.  S.  vol.  i.  315.  So  does  the  statute  of  New  Jersey  of  1847,  p.  290.  The  Habeas 
Corpus  Act  of  Mississippi  makes  the  refusal  or  neglect  of  any  judge  or  judges  to 
grant  the  writ  a  high  misdemeanor  and  an  impeachable  ofience.  R.  C.  of  Mississippi, 
1824,  p.  224.  The  Revised  System,  reported  by  Mr.  Pray,  reduces  the  penal  part  of 
this  provision  to  a  penalty  of  $  1,000  to  the  party  aggrieved,  but  it  makes  the  court 
or  every  judge  thereof  assenting  liable  to  it.  So  the  R.  L.  of  Missouri,  1835,  p.  307, 
applies  the  penalty  to  any  court  or  magistrate  refusing  the  writ.  The  granting  of 
a  writ  of  habeas  corpus  is  not  a  matter  of  course  in  Texas.  The  court,  to  which 
application  is  made,  must  have  "  probable  cause  to  believe  "  that  the  party  applying 
for  the  writ  '*  is  detained  in  custody  without  lawfU  authority."  Jordan  v.  State,  14 
Texas,  436. 

(a)  See  Yates  v.  Lansing,  5  Johns.  282 ;  6  Ibid.  387,  S.  C,  where  the  principle  of 
the  English  law  on  this  subject  is  considered  and  recognized.  The  Massachusetts 
Habeas  Corpus  Act,  in  their  Revised  Statutes  of  1835,  does  not  contain  degrading  pen- 
alties hanging  over  the  courts  and  judges.  It  does  not  presume  that  they  will,  in  such 
particular  cases,  more  than  in  any  other,  be  wanting  in  their  duty. 


habeas  corpus,  in  the  case  of  a  wife  separated  fh)m  her  husband,  applying  for  the  ens- 
tody  of  her  minor  child,  is  vested  in  the  Supreme  Court  only,  and  a  single  judge 
of  the  court,  or  a  county  judge,  has  no  jurisdiction.  People  o.  Humphrey,  24  Bart». 
(N.  Y.)  521. 
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directed,  or  on  whom  it  is  served,  shall  not  promptly  obey  the  writ, 
.  by  making  a^fiill  and  explicit  return,  and  shall  fail  to  produce  the 
party  without  a  sufficient  excuse,  he  is  liable  to  be  forthwith  at- 
tached and  committed,  by  the  person  granting  the  writ,  to  close 
custody,  until  he  shall  have  obeyed  the  writ,  (b)  The  former 
statute,  instead  of  this  summary  remedy,  gave  a  penalty  to  the 
party  aggrieved,  recoverable  by  suit.  The  party  suing  out  the 
writ  is  to  be  remanded,  if  detained :  (1.)  By  process  from  any 
court  of  the  United  States  having  exclusive  jurisdiction.  (2.)  Or 
by  virtue  of  a  final  decree,  or  judgment,  or  process  thereon,  of  any 
competent  court  of  civil  or  criminal  jurisdiction.  (3.)  Or  for  any 
contempt  specially  and  plainly  charged,  by  some  court  or  person 
having  authority  to  commit  on  such  a  charge,  and  when  the  time 
for  which  the  party  may  be  legally  detained  has  not  expired,  {e) 
K  the  party  be  in  custody  by  civil  process  from  a  competent  power, 
he  may  be  discharged  when  the  jurisdiction  has  been  exceeded,  or 
-the  party  has  become  entitled  to  his  discharge,  or  the  process  was 
unduly  issued,  or  was  not  legally  authorized.  But  no  inquiry  is 
to  be  made  into  the  legality  of  any  process,  judgment,  or  decree,  or 
the  justice  or  propriety  of  the  commitment  in  the  case  of  persons 
detained  under  process  of  the  United  States,  where  the  court  or 
officer  has  exclusive  jurisdiction  ;  nor  where  the  party  is  detained 
under  the  final  decree  or  judgment  of  a  competent  court ;  nor 
where  the  commitment,  made  by  any  court,  officer,  or  body,  ac- 
cording to  law,  is  for  a  contempt,  and  duly  charged.  The  remedy, 
if  the  case  admits  of  one,  is  by  certiorari^  or  writ  of  error,  (d)   The 

(6)  New  York  BeTised  Statatee,  yoI.  ii.  p.  566,  sec.  84. 

(c)  Ibid.  567,  sec.  40. 

(d)  Ibid.  568,  sec.  41 ;  The  People  v.  Cassels,  5  HSll  (N.  Y.)  164.  In  the  case 
of  The  Commonwealth  v.  Keeper  of  Debtor's  Apartment,  1  Ash.  (Penn.)  10,  it  was 
declared  not  to  be  competent,  npon  habeoM  corpus,  to  inquire  into  the  regolaritj  of 
the  proceedings  of  another  competent  conrt,  nor  for  a  single  judge  to  revise  the  judg- 
ment of  anj  other  court  The  opinion  of  the  Supreme  Conrt  of  New  York,  in  the 
case  of  J.  Y.  N.  Yates,  4  Johns.  SI  7,  was  to  the  same  efl^t,  and  that  opinion  is  sup- 
ported by  the  Chief  Justice  of  Pennsylvania,  in  the  case  of  the  Commonwealth  v.  Leckj, 
1  Watts,  68 ;  1  N.  Y.  Revised  Statutes,  vol.  ii.  p.  568,  sec.  42.  If  it  appears  plainlj,  on 

' ■  I  ■   ■         I  »i  ■      ■  ■  I     II  ■■III       I         ■  I 

^  It  has  been  held  that  the  court  cannot  look  beyond  the  colorable  authority  of  the 
judge  who  issued  the  warrant ;  and  if  it  be  found  that  that  officer  had  jurisdiction  of  the 
process,  and  took  proof  which  he  deemed  to  be  sufficient,  his  judgment  cannot  be  re- 
viewed.   The  writ  of  habeoM  corpus  is  not  in  its  nature  a  writ  of  error  or  review. 

pL  the  matter  of  Prime,  1  Barb.  (N.  Y.)  340 ;  Bennac  v.  The  People,  4  Barb.  (N.  Y.) 
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court  or  officer  awarding  the  writ  may,  in  other  cases,  ex* 
*  81    amine  into  *  the  merits  of  the  commitment,  and  hear  the 

allegations  and  proof  arising  thereon  in  a  summary  way,  and 
dispose  of  the  party  as  justice  may  require,  (a)  A  person  dis- 
charged upon  habeas  corpus  is  not  to  be  reimprisoned  for  the  same 
cause ;  but  it  is  not  to  be  deemed  the  same  cause  if  he  be  after- 
wards committed  for  the  same  cause  by  the  legal  order  of  th9 
court  in  which  he  was  bound  to  appear,  or  in  which  he  may  be 
indicted  and  convicted ;  or  if  the  discharge  was  for  defect  of  proof^ 
or  defect  in  the  commitment  in  a  criminal  case,  and  he  be  again 
arrested  on  sufficient  proof  and  l^al  process ;  or  if  in  a  civil  case, 
or  discharge  on  mesne  process,  he  be  arrested  on  execution,  or'on 
mesne  process  in  another  suit,  after  the  first  suit  is  discontin- 
ued, (b)  And  finally,  if  any  person  solely,  or  as  a  member  of  any 
court,  or  in  execution  of  any  order,  knowingly  reimprisons  such 
party,  he  forfeits  a  penalty  of  i  1,250  to  the  party  aggrieved,  and 
is  to  be  deemed  guilty  of  a  misdemeanor,  and  liable  to  fine  and 
imprisonment,  (e)  This  last  provision  is  distinguished  &*om  that 
in  any  former  statute  on  the  subject,  by  applying  the  penal  sanc- 

the  retnrn  of  the  writ  of  habeas  corpus,  that  the  prisoner  steads  committed  for  a  oontempi 
adjudged  against  him  by  the  British  House  of  Commons,  or  bj  any  tribunal  or  court 
of  competent  jurisdiction,  the  party  awarding  the  writ,  or  before  whom  it  is  brought, 
cannot  judge  of  the  contempt,  or  bail  the  prisoner,  but  must  immediately  remand  him. 
The  adjudication  is  a  conviction,  and  the  commitment  an  execution.  Murray's  case, 
1  Y^ils.  299 ;  Crosby's  case,  8  WiJs.  ISS ;  Hobhouse's  case,  3  B.  &  Aid.  420.^ 

(a)  Ibid.  sec.  43 -4S.  The  Massachusetts  and  Connecticut  Revised  Statutes  give 
the  like  power  of  examination  and  trial  on  the  return  of  the  writ  of  habeas  corpus. 
Massachusetts  Revised  Statutes,  1885,  part  3,  tit.  4,  ch.  Ill ;  Revised  Statutes  of 
Connecticut,  1821,  p.  264,  and  of  1888,  p.  337. 

(6)  K.  Y.  Revised  Statutes,  voL  ii.  671,  sec.  69. 

(c)  Ibid.  571,  572,  sec.  60,  91. 

31.  See  the  elaborate  note,  3  Hill  (N.  Y.)  647,  et  seq.  But  the  17.  S.  District  Court 
held.  In  re  Keeler,  1  Hemp.  306,  that  the  writ  of  habeas  corpus  lb  in  the  nature  of  a  writ 
of  error,  to  test  the  legality  of  the  commitment.  A  court  before  which  the  writ  is 
pending,  may  go  behind  the  warrant  issued  by  a  police  justice,  and  inquire  into  the 
legality  of  the  commitment.  People  i^.  Tompkins,  1  Parker  C.  R.  224;  and  see  People 
V.  Martin,  Id.  187.  If  the  magistrate's  want  of  jurisdiction  appear  on  the  face  of  the 
proceedings,  the  prisoner  will  be  discharged.  Herrick  v.  Smith,  1  Gray,  1.  See, 
also.  People  v.  Sheriff,  29  Barb.  (N.  Y.)  622 ;  People  v.  Spalding,  10  Paige,  28. 

^  A  state  court  refused  to  issue  a  writ  of  habeas  corpus,  wpon  the  petition  of  a  party 
who  had  been  committed  for  a  contempt  by  the  sentence  of  a  court  of  the  United 
States.  Passmore  Williamson's  case,  26  Penn.  1.  See^  also,  Williamson  v.  Lewis,  39 
Penn.  St  9. 
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tion  to  the  members  of  any  court  acting  judicially,  and  by  making 
the  act  of  reimprisonment  an  indictable  offence. 

This  is  the  substance  of  the  efficacious  remedy  against  the  abuse 
of  the  right  of  personal  liberty,  afforded  by  the  celebrated  writ  of 
habea%  corptts.  By  the  specific  provisions  which  we  have  consid* 
ered,  the  remedy  for  all  unjust  detention  is  distinctly  marked ; 
and  even  in  cases  of  valid  imprisomnent,  care  is  taken  that  it  be 
not  unreasonably  or  tmnecessarily  protracted.  Persons  confined 
upon  any  criminal  charge,  and  who  shall  not  have  been  indicted, 
are  to  be  discharged  within  twenty-four  hoiirs  after  the  discharge 
of  a  grand  jury  of  the  county,  unless  satisfactory  cause  be 
shown  for  the  delay,  (d)  *  And  prisoners  indicted  are  to  be  *  82 
tried  at  the  next  court  after  such  indictment  foimd,  or  they 
will  be  entitled  to  be  discharged,  imless  the  trial  was  postponed  at 
their  instance,  or  satisfactory  cause  shown  by  the  public  prosecutor 
for  delay,  (a)  If  there  be  good  reason  to  believe  that  a  person 
illegally  confined  will  be  carried  out  of  the  state  before  he  can  be 
relieved  by  habeas  eorpuSj  the  court  or  officer  authorized  to  issue 
the  writ  may,  by  warrant,  cause  the  prisoner  and  the  party  so 
detaining  him  to  be  forthwith  brought  up  for  examination,  and  be 
dealt  with  according  to  law.  (ft) 

The  Habeas  Corpv^s  Act  has  always  been  considered  in  England 
as  a  stable  bulwark  of  civil  liberty,  and  nothing  similar  to  it  can 
be  found  in  any  of  the  free  commonwealths  of  antiquity.  Its 
excellence  consists  in  the  easy,  prompt,  and  efficient  remedy 
afforded  for  all  unlawful  imprisonment,  and  personal  liberty  is 
not  left  to  rest  for  its  security  upon  general  and  abstract  declara- 
tions of  right. 

In  addition  to  the  benefit  of  the  writ  of  habeas  oorpvA^  which 
operates  merely  to  renme  all  unlawful  imprisonment,  the  party 
aggrieved  is  entitled  to  his  private  action  of  trespass  to  recover 
damages  for  the  false  imprisonment ;  and  the  party  offending  and 

(cQ  Ibid.  p.  758,  sec.  36. 

(o)  Ibid.  787,  MC.  28,  29. 

(6)  Ibid.  572,  sec.  65,  66,  67.  The  judges  in  England,  in  answer  to  a  question  pro- 
pounded to  them  bj  the  House  of  Lords,  held  that  the  writ  of  haUa$  oarpm  extended 
only  to  cases  of  imprisonment  or  restraint  ibr  criminal  or  supposed  criminal  matters; 
But  in  Lieutenant  Randolph's  case,  before  the  Circuit  Court  of  the  United  States  in 
Virginia,  in  1883,  it  was  held  that  the  writ  laj  in  a  case  of  civil  process  issuing 
from  a  spedsl  jurisdiction.  Am.  Jurist,  No.  22,  p.  388 ;  9  Peters  U.  S.  12,  note, 
8.  C. 

•TOL.  I.  58 
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acting'  withoat  legal  sanction  is  also  liable  to  fine  and  imprison- 
ment as  for  a  misdemeanor.^ 


1  In  Ae  case  of  the  United  StMei  v.  Booth,  91  How.  U.  8. 506,  the  right  of  a  stele 
jndge  or  court  to  liberate»  on  habeas  eorpug,  persons  imprisoned  nnder  jodicisl  process 
issued  bj  federal  anthoritj,  came  nnder  consideration  in  the  Supreme  Court  of  dM 
United  States;  and  the  decision  was,  that  an  imprisonment  nnder  a  warrant  duly 
issued  bj  a  United  States  commissEoner  to  arrest  an  oflfiender  agahtst  a  federal  stetnte, 
or  und^  the  judgment  and  sentence  of  a  ftderal  court  having  jurisdiction  to  try  such 
offender,  could  not  be  inquired  into  before  the  state  tribunals,  although  the  constitu- 
tionality of  the  statute  violated  was  in  question,  and  although  its  assumed  unconstitu- 
tionaKtj  was  the  ground  of  the  proceeding  in  the  state  courts.  This  decision  has  been 
recently  much  quoted  in  p(^tical  discossions  as  an  authority  for  a  rerj  diiferant  propo- 
sition, to  wit,  that  in  no  case  can  the  state  tribunals  reliere  against  an  arrest  or  im- 
prisonment under  a  statute  of  the  United  States,  or  indeed  under  any  authori^  which 
the  United  States  gOTemment  or  any  of  its  officers  assumes  to  exercise.  Obviously  this 
is  an  unsound  proposition.  In  the  Booth  case  the  imprisonment  was  UnHnl  nnder 
judicial  senteuce  or  process,  and  quite  inespectively  of  the  oonstitationality  of  the 
statute  which  he  had  violated.  The  constitutionality  of  the  statute  was  one  of  the 
very  questions  on  which  the  innocence  or  guilt  of  the  prisoner  depended.  The  United 
States  commissioner  had  undoubted  authority  to  order  his  arrest  for  trial,  and  the 
federal  court  had  exclusive  jurisdiction  to  try  him.  The  state  court  in  dischaiging 
him  on  habeas  corpus,  because  it  deemed  the  statute  to  be  unconstitutional  in  effect,  un- 
dertook to  withdraw  ftom  the  federal  court  the  veiy  question  of  guilt  wUch  that  court 
alone  could  rightfully  try.  But  from  the  foundation  of  the  government  it  has  been  the 
practice  of  state  courts  to  pass  upon  the  constitutionality  of  the  laws  of  Congress  when- 
ever the  question  came  before  them  in  jnoper  forms  of  litigation ;  and  when  their  judg- 
ment is  against  the  law,  an  appeal  lies  to  the  federal  Supreme  Court  Tliis  right  of 
appeal  preserves  the  harmony  of  federal  and  state  jurisdictions.  The  writ  of  haheas 
corpus  in  the  state  courts  brings  up  all  questions  on  which  the  lawfulness  or  uniawfiil- 
ness  of  the  imprisonment  depends ;  and  if  the  authority  for  such  imprisonment  is  mere> 
ly  a  statute  of  the  United  States  without  judicial  process,  for  example,  a  statute  ^hich 
commands  A  to  take  B,  and  hold  him  to  military  service,  manifestiy  the  statute  can  be 
questioned  in  all  courts,  state  or  federal,  which  have  jurisdiction  to  redress  wrongs 
against  personal  iiberty,  and  in  all  forms  in  which  that  jurisdiction  can  be  invoked. 
To  an  action  in  a  state  court  for  fiilse  imprisonment,  a  mere  statute  of  Congress  could 
not  be  pleaded  as  a  justification,  if  the  act  could  be  shown  to  be  unconstitutional  and 
void.  In  such  a  case  the  state  court  not  only  may,  but  it  mxut,  pass  upon  that  ques- 
tion, and  certainly  what  would  be  bad  as  a  plea  to  an  action  for  fislse  imprisonment 
would  also  be  bad  as  a  return  to  a  habeas  corpus.  The  distinction  is  between  a  judicial 
writ  or  proceeding  and  a  mere  legislative  enactment.  The  former  is  a  valid  authority 
for  an  arrest,  because  in  the  course  of  the  proceeding  the  constitutionality  of  the  act 
can  be  examined  and  determined.  The  latter  confers  no  authority  if  it  be  a  auHity  on 
constitutional  grounds.  Stated  in  a  form  perhaps  still  more  elementary,  the  distiao- 
tion  is  between  a  lawfltl  and  an  unlawfid  imprisonment.  An  imprisonment  is  lawful  nn- 
der a  writ  issued  or  sentence  pronounced  by  a  magistrate  or  court  having  jurisdiction. 
It  is  unlawfol  if  only  a  void  law  can  be  shown  in  justification.  So  it  is  unlawftil  al- 
though the  statute  be  valid,  if  the  person  detained  under  it  is  not  within  its  provisions, 
as  in  the  case  of  minors  enlisted  into  the  military  service  of  the  United  States,  and  it  has 
never,  unless  very  recentiy,  been  doubted  that  in  such  cases  the  state  tribunals  may  on 
habeas  corpus  inquire  into  the  legality  of  the  detention.  Vide  Commonwealth  v.  Har* 
risen,  11  Mass.  63 ;  Same  v,  Cnshing,  Id.  67 ;  Same  v.  Chandler,  Id.  83. 
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2.  Writ  of  hymine  replegiando.  The  New  York  Bevised  Stat- 
utes (c)  provided  for  relief  under  the  common-law  writ  de  homine 
replegiandoy  in  favor  of  fugitives  from  service  in  any  other  state. 
This  writ  is  vexatious  in  its  proceedings,  and  nearly  obsolete,  but 
it  enabled  the  party  suing  out  the  writ  to  have  an  issue  of  fact 
tried  by  a  jury.  It  is  formally  abolished  by  statute  in  Missis- 
sippi, (d)  Though  it  was  the  only  remedy  at  common  law  for 
unlawful  imprisonment,  Sergeant  Maynard  said  (e)  he  found  but 
one  instance  of  it  in  the  time  of  Edward  I.  It  was  formerly  re- 
sorted to  in  Virginia,  but  the  provision  relating  to  it  has  been 
repealed.  The  New  York  provision  on  the  subject  has  been  held 
to  be  contrary  to  the  constitution  and  laws  of  the  United  States, 
and  void  in  respect  to  slaves  being  fugitives  from  labor  from  states 
where  slavery  is  lawful ;  for  the  constitution  and  law  of  the  United 
States  contemplated  a  summary  proceeding,  and  a  surrender  on 
claim  made,  and  not  the  delay,  expense,  and  vexation  of  a  suit  and 
jury-trial  in  the  courts  of  the  state  to  which  the  slave  had  fled.  (/) 


(c)  Vol.  ii.  p.  561. 

{d)  R.  C.  of  Mississippi,  1824,  p.  224. 

(4)  King  V,  Lord  Grej,  2  Show  218. 
^  (/)  Jack  V.  Martiii,  12  Wendell,  311 ;  S.  C.  14  Wendell,  507.  This  case,  when  be- 
fore the  Court  of  Errors,  went  off  on  another  point,  but  Ch.  Walworth  held  that  the  act 
of  the  state  was  valid,  and  that  the  act  of  Congress  of  1793,  prescribing  the  summary 
manner  of  seizing  and  delivering  np  ingitires  from  labor  in  other  states,  was  unconsti- 
tntional  and  void.  The  legislatore  of  New  York,  by  the  subsequent  act  oC  May  6th, 
1839,  ch.  850,  made  an  additional  provision,  declaring  that  fugiUvea  fnm  justice  from 
other  statu  may  be  arrested  by  warrant  of  a  magistrate,  and  examined ;  and  if  it  satis- 
factorily appears  that  the  crime  has  been  committed  by  the  fugitive  charged,  the  mag- 
istrate is  to  commit  the  fugitive  to  jail  for  a  reasonable  time,  to  enable  the  requisition 
for  a  surrender  to  be  made.  The  magistrate  may  take  bail  that  the  fbgitive  will  ap- 
pear and  surrender  on  the  executive  demand.  If  no  aj^lication  be  made  in  a  reasonh 
able  time,  to  be  designated  in  the  warrant  or  bail  bond,  the  prisoner  is  to  be  dischaged. 
Notice  of  ihe  arrest  is  to  be  immediately  given  to  the  government  of  the  other  state. 
If  the  general  sesaionB  of  the  peace  be  held  in  the  intermediate  time,  they  have  jurisdio- 
tion  given  them  over  the  whole  subject*  Again,  by  act  of  May  6th,  1840,  ch.  225, 
provision  is  made  that  the  daim  to  the  services  of  allied  fiffitives  from  senriee  or  labor 
tfi  anoiker  state,  and  their  identity,  and  the  foct  of  the  escape  shall,  upon  the  return  of 
the  writ  of  habeas  corpus  duly  issued  to  arrest  the  fugitive,  be  detennined  by  jury  on 

'  It  should  appear  before  making  the  arrest^  by  a  complaint  in  writing  on  oath,  that 
a  crime  has  been  conmiitted  in  the  foreign  state ;  that  the  accused  has  been  chaiged  in 
that  state  with  the  commission  of  such  crime,  and  that  he  hfus  fled  from  such  state  and 
is  found  here.  In  the  matter  of  Heyward,  1  Sandf.  (N.  Y.)  701.  See,  also,  1  Parker* 
C.  B.  429. 
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The  Massachusetts  Statutes,  {g)  in  1835,  made  special  proyision  for 
the  writ,  and  gave  it  whenever  any  person  was  restrained  of  his  lib- 
erty, or  held  in  duress,  unless  by  virtue  of  some  lawful  process 
issued  by  competent  authority ;  and  if  it  should  appear,  by  the 
return  of  the  writ,  that  the  defendant  eloigned  the  plaintiff's  body, 
tiie  latter  was  to  be  entitled  to  a  writ  of  capias  in  witkemam  to  take 
the  defendant's  body.  (A) 

snnmuiiy  prooeBS.  See  Constittttioii  U.  8.  art  4,  sec.  3,  No.  3 ;  Act  of  Congress,  Feb. 
12th,  1793,  ch.  7.* 

(g)  Part  3,  tit.  4,  c  111.     The  provision  was  so  reported  by  the  commissionen 
for  the  revision  of  the  statute  law  of  Massachusetts,  but  it  was  erentnallj  struck 
out,  and  the  writ  de  homUte  rqsUffiandd  abob'shed.    Bevised  Statutes  of  Massachusetts 
sec.  38. 

(A)  The  commissioners  admitted  that  the  writ  of  habeas  oorptu  furnished  so  complete 
and  effectual  a  remedy  for  all  cases  of  unlawful  imprisonment,  that  the  other  writ  was 
seldom  used.  They  thought,  however,  that  it  might  be  convenient  and  even  neces- 
sary, when  a  person  was  seized  without  legal  process,  as  an  apprentice  or  servant,  or 
as  held  to  labor  or  service  in  another  state,  or  as  the  principal  ibr  whom  another  is 
bail.  This  writ  of  personal  replevin  enabled  the  person  under  restraint  to  try  his 
right  to  immediate  personal  liberty  before  a  jury,  by  presenting  an  issue  in  fact,  and 
which  the  remedy  under  the  writ  of  habeas  corpm  does  not ;  and  the  legislature  of 
Massachusetts,  in  1837,  revived  in  substance  the  provisions  of  the  writ  de  homine  re- 
piegiando,  in  a  bill  "  to  restore  the  trial  by  juiy  on  questions  of  personal  freedom." 
See  on  S.  F.  vol.  i.  404.  The  legislature  of  Indiana,  in  1824,  and  of  Vermont  and 
New  Jersey,  in  1837,  and  of  Connecticut,  in  1838,  also  provided  the  trial  by  jury,  if 
cither  party  demanded  it,  in  the  case  of  the  claim  of  /ugitivet  Jrom  labor.  The  doc- 
trine in  Jack  i;.  Martin  seems  therefore  to  be  borne  down  in  the  nonrslaveholding 
states  by  the  force  of  legislatiyo  authority.  But  the  decision  of  the  Supreme  Court 
of  the  United  States,  March  1, 1842,  in  the  case  of  Prigg  v.  The  Commonwealth  of 
Pennsylvania,  16  Peters  U.  S.  539,  has  restored  and  established  the  construction 
given  to  the  act  of  Congress  of  1793,  in  the  case  of  Jack  v.  Martin.    It  declared  that 

*  It  was  held  in  Lemmon  «.  People,  26  Barb.  (N.  T.)  270,  that  this  provision  of  tibe 
constitution  is  confined  to  persons  held  to  service  or  labor  enopiii^from  one  state  to  an- 
other, and  does  not  extend  to  the  case  of  a  person  brought  voluntarily  by  his  master 
into  another  state ;  and  that  by  a  statute  of  New  York,  (Rev.  Stat,  part  1,  c  90,  tit 
7, )  slaves  brought  into  New  York  from  a  slave  state,  solely  for  the  purpose  of  there  being 
put  on  board  of  a  vessel  to  be  carried  to  a  slave  state,  become  free  immediately  upon 
their  arrival  in  New  York.  This  case  was  affirmed  by  the  Court  of  Appeals,  20  N. 
Y.  626,  three  judges  out  of  eight  dissenting.  Clerke  J.,  held  the  statute  to  be  contrary 
to  the  constitution  of  the  United  States.  Comstock  and  Seidell  JJ.,  without  eoming 
to  any  positive  conclusion  as  to  the  oonstitationality  of  the  statute,  held,  that  it  was 
contrary  to  the  principles  of  comity  and  justice,  which  ought  to  regulate  intercourse 
between  the  several  states.  And  in  Sidney  v.  White,  1  Sneed  (Tenn.)  91,  it  was  held, 
that  after  the  eertiflcate  of  a  United  States  judge,  under  the  act  of  Congress  of  1793, 
and  delivery  to  the  claimant,  the  state  courts  of  the  state,  in  which  this  summary 
process  is  instituted,  have  no  jurisdiction  to  try  the  right  of  the  alleged  slave  to  fre^^ 
dom. 
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In  England,  the  regular  consequence  of  personal  liberty  is  said 
to  be,  that  every  Englishman  may  claim  a  right  to  abide  in  his 

the  act  of  Congress  of  1793  was  constitutional,  and  passed  in  pnrsnance  of  an  express 
provision  in  the  constitution  of  the  United  States ;  it  excluded  all  state  legislation  on 
the  same  subject ;  and  that  no  state  had  a  right  to  modify  it  hj  its  own  legislation, 
or  impede  the  execution  of  afij  law  of  Congress  upon  the  subject  of  fugitive  slaves. 
This  decision  renders  void  all  statute  regulations  in  the  states  on  the  subject.  Several 
of  the  judges  who  were  in  the  minority  thought  that  the  power  of  Congress  was  not  so 
exdusive,  but  that  state  legislation  might  act  in  cud  of  the  power  to  seize  and  recap- 
ture fugitive  slaves.  The  decision  in  the  case  of  Prigg  v.  The  Commonwealth  of 
Pennsylvania  has  unintentionally  thrown  much  difficulty  and  hazard  in  the  way  of 
efforts  by  the  owners  in  the  slave  states  to  reclaim  in  the  free  states  their  fugitive 
slaves.  That  decision  went  to  silence  and  render  InoperatiTe  and  void  all  provisions 
and  aid  in  the  free  states  in  respect  to  the  recovery  of  such  slaves.  The  state  govern- 
ments are  not  content  to  remain  passive,  and  leave  unembarrassed  the  free  operation 
of  the  provision  of  the  act  of  Congress.^  The  Supreme  Court  of  the  United  States 
in  the  case  of  Prigg  admitted  that  state  magistrates  might,  if  they  chose,  and  were 
not  prohibited  by  state  legislation,  exercise  the  power  of  arrest  given  by  the  act  of 
Congress,  and  in  aid  of  it*  But  such  permission  is  withdrawn  by  state  law  in  some 
of  the  states,  and  adjudged  to  be  illegal.  Thus,  in  Ohio,  the  act  to  prevent  kidnap- 
ping, (Swan's  Statutes,  p.  600,)  prohibited  the  arrest  and  carrying  out  of  the  sute  of 
fugitive  slaves  until  they  had  been  taken  before  a  magistrate  and  proof  of  property 
exhibited.  But  the  Supreme  Court  of  that  state,  in  Richardson  v,  Beebe,  (Law  Re- 
porter for  November,  1846,)  held  that  the  decisions  in  Prigg  rendered  null  and  void 
all  state  aid  and  legislation  to  interfere  with  the  owner's  right  of  caption  in  person  or 
by  his  agent,  and  that  the  state  act  had  become  inoperative  and  null.  So  the  decis- 
ion in  the  Circuit  Court  in  the  city  of  New  York,  in  the  matter  of  George  Kirk,  (Law 
Reporter,  No.  9,  p.  361,  for  December,  1846,)  was  to  the  same  eflect,  and  it  was  ad- 
judged that  the  Revised  Statutes  of  New  York,  (N.  Y.  R.  S.,  5th  ed.,  p.  921,  sec.  10,) 
making  provision  on  this  subject  in  favor  of  the  arrest  and  surrender  of  fri^tave  slaves 
concealed  on  board  of  a  vessel  without  the  knowledge  of  the  captain,  was  unconstitu- 
tional and  void.  The  court  in  Massachusetts,  In  the  case  of  The  Commonwealth  v. 
Tracy,  (5  Metcalf,  536,)  held  that  the  states  might  secure  their  peace  by  causing  ftigi- 
tive  slaves  to  be  arrested  and  removed  from  their  borders  for  their  own  security,  pro- 
vided it  was  not  the  object  or  purpose  of  the  state  provision  indirectly  to  aid  the  owner 
of  the  slaves  in  recovering  them.  The  statute  of  Pennsylvania,  in  Pebruary,  1847,  was 
more  stringent  in  its  opposition  to  all  state  aid  and  accommodation  in  the  recovery  of 
fugitive  slaves.  It  is  made  highly  penal  for  any  state  magistrate  to  take  cognizance 
of  the  case  of  a  fugitive  slave,  or  grant  any  process  or  certificate  in  relation  thereto. 
It  is  also  made  highly  penal  for  any  person  claiming  his  fugitive  slave  to  seize,  or 
attempt  to  seize,  or  carry  him  away  "  in  a  violent,  tumultuous,  or  unreasonable  man- 
ner, so  as  to  diatorb  or  endanger  the  public  peace  " ;  and  that  it  should  be  unlawftil 
and  highly  penal  for  any  jailer  or  keeper  of  a  prison  to  use  any  jail  or  prison  for  the 
detention  of  such  fugitive  slaves.  The  judges  are  likewise  authorized  at  all  times  to 
inquire,  under  a  writ  o(  habeas  corpus,  into  the  cause  of  the  arrest  or  imprisonment  of 
any  human  being.  The  act  of  1780,  allowing  the  owners  of  slaves  to  bring  in  and 
letain  them  within  the  state  in  involuntary  servitude  for  a  transient  period,  is  repealed. 

*  See  Moore  v.  Illinois,  14  How.  U.  S.  13,  where  Prigg^s  case  is  explained  by  the 

court. 
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own  country  so  long  as  he  pleases,  and  is  not  to  be  driven  from 
it,  unless  by  the  sentence  of  the  law  prescribing  exportation  or 

There  are  provisions  of  a  simiUir  effect  in  some  of  the  other  free  states,  and  thej 
amount  in  their  consequences  almost  to  a  repeal  of  the  act  of  Congress  of  Febnuuy, 
1793,  and  of  sec.  2  of  art  4  of  the  constitution  of  the  United  States,  on  which  diat  act 
was  founded.  The  owner  of  a  fngitiTe  slave  would  be  apt  to  be  deterred,  under  such 
discouraging  and  hazardous  droumstances,  from  undertaking  to  reclaim  his  fugitiYQ 
Blares.  The  spirit  of  these  provisions  appears  to  be  rather  repugnant  to  the  principle 
of  compromise  and  mutual  and  liberal  concession  which  dictated  the  section  in  ques- 
tion, and  indeed  pervaded  every  part  of  the  constitution  of  the  United  States. 

With  respect  to  JvffiUves  Jrom  justice  from  one  state  to  another,  charged  with  "  trea- 
son, felonj,  or  other  crime,"  the  constitution  of  the  United  States  (art.  4,  sec.  2)  pro- 
vides that  thej  shall,  on  demand  of  the  executive  authority  of  the  state  from  which 
they  fled,^  be  delivered  up,  to  be  removed  to  the  state  having  jurisdiction  of  the  crime. 
The  act  of  Congress  of  12th  February,  1793,  ch.  7,  sec.  1,  has  made  provision  for  the 
case,  and  declared  that  the  demand  shall  *be  accompanied  with  a  copy  of  the  indict- 
ment found,  or  an  affidavit  made  before  a  magistrate,  charging  the  person  with  having 
committed  "  treason,  felony,  or  other  crime,"  and  certified  by  the  governor  or  chief 
magistrate  to  be  authentic ;  and  in  that  case  it  is  declared  to  be  the  dn^  of  the  exec- 
utive magistrate  of  the  state  to  which  the  person  has  fled  to  cause  the  person  to  be 
arrested  and  secured,  and  notice  thereof  given,  and  the  person  then  to  be  surrendered 
to  the  executive  authority  making  the  demand,  or  its  agent  I  am  not  aware  that 
there  has  been  any  judicial  opinion  on  this  provision ;  and  as  it  stands,  I  should  ap- 
prehend that  on  the  demand  being  made,  and  the  documents  exhibited,  no  discretioa 
remained  with  the  executive  of  the  state  to  which  the  fugitive  had  fled,  and  that  it  was 
his  duty  to  cause  the  frigitive  to  be  art^sted  and  surrendered.  But  if  the  executive 
on  whom  the  requisition  is  made  should  think  proper  to  exerdse  his  discretion,  and 
refuse  to  cause  the  fugitive  to  be  arrested  and  surrendered,  (as  has  been  done  in  one 
or  more  instances,)  I  do  not  know  of  any  power  under  the  authority  of  the  United 
States  by  which  he  could  be  coerced  to  perform  the  duty.  Perhaps  the  act  of  Con- 
gress may  be  considered  as  prescribing  a  duty  the  performance  of  which  cannot  be 
onforeed.  The  provision  in  the  constitution  of  the  United  States  is  not,  however,  to 
be  regarded  a^  a  null  or  void  provision,  or  resting  on  the  mere  will  and  pleasure  of  the 
state  authorities.  It  is  a  substantive  and  essential  grant  of  power  by  the  people  of  the 
United  States  to  the  government  of  the  United  States,  and  it  partakes  of  a  judicial 
character,  and  is  fitly  and  constitutionally  of  judicial  cognizance.  The  judicial  power 
of  the  United  States  extends  to  oil  cases  in  law  and  equity  arising  under  the  consti- 
tution, and  the  courts  and  judges  of  the  United  States  within  the  state  to  which  the 
fugitive  has  fled  are  the  fittest  tribunals  to  be  clothed  with  the  exercise  of  this  power, 
so  that  the  claimant  might,  on  due  application,  with  the  requisite  proof,  cause  the  frigi- 
tive to  be  arrested  and  removed,  or  surrendered  by  the  nuurshal  of  the  district,  under 
regular  judicial  process,  as  by  habeas  corpus.    To  such  a  course  of  proceeding  and  to 

*  The  Governor  of  Massachusetts,  in  the  year  1856,  refrised  to  deliver  an  alleged 
fbgitive  from  justice,  upon  the  requisition  of  the  Governor  of  Wisconsin,  on  the  ground 
that  he  had  not  Jled  from  that  state  within  the  meaning  of  the  constitution,  and  itaX 
the  papers  must  conclusively  show  the  act  of  fleeing  to  have  been  committed.  As  to 
what  constitutes  a  legal  flight,  see  the  papers  in  the  case  of  Jonas  Wyoth,  on  file  in  the 
office  of  the  Secretary  of  State  of  Massachusetts. 
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bamshment  in  the  given  case ;  or  unless  required  abroad  while  in 
the  military  or  naval  service.    Exportation  for  crimes  rests  en- 
tirely, in  England,  upon  statute,  for  it  was  a  punishment  un- 
known to  the  common  law.    A  statute  under  Elizabeth 
first  inflicted  banishment  for   offences.      *Some  of  our     *33 
American  constitutions  (a)  have  declared,  that  no  person 
shall  be  liable  to  be  transported  out  of  the  state  for  any  offence 
conimitted  within  it.    It  would  not  be  consistent  with  the  spirit 
of  that  provision  to  prescribe  banishment  as  a  part  of  the  punish 
ment,  whatever  foreign  place  or  asylum  might  be  deemed  suita- 
ble for  the  reception  of  convicts.    In  most  of  the  states,  no  such 
constitutional  restriction  is  imposed  upon  the  discretion  of  the 

such  a  source  of  power,  I  should  rather  apprehend  the  act  of  Congress  ought  to  have 
applied,  and  given  facility  and  direction.*  Snch  a  ooorse  of  proceeding  would  he  effi- 
cient and  more  safe  for  the  fugitive^  and  more  consistent  with  the  orderly  and  custom- 
ary adminiatration  of  justice.  It  ooncems  the  common  interest  and  intercourse  among 
the  several  states,  and  is  a  branch  of  international  jarispmdence.* 
(a)  Constitutions  of  Vermont,  Ohio,  Blinois,  and  Mississippi. 

*  In  JSr  parie  Smith,  (the  Mormon  prophet,)  before  the  Circuit  Court  of  the  U.  S. 
for  Ohio,  Mr.  Justice  McLean,  in  an  elaborate  decision,  lays  down  the  following  prin- 
ciples :  — 

1.  The  functions  performed  by  the  governors  on  the  arrest  of  fugitives  from  justice 
ave  under  the  laws  of  the  United  States,  and  not  of  the  particular  state. 

2.  The  U.  8.  Courts  have  jurisdiction  on  habeas  corpus,  after  the  iugitivo  has  been 
anestcd  on  requisition,  and  may  look  to  the  sufficiency  of  the  affidavit^. 

3.  The  crime  must  be  charged  to  have  been  committed :  averments  of  mere  belief 
are  insufficient 

4.  The  fugitive  must  have  been  in  the  state  where  the  crime  was  committed,  and 
have  fled  therefh>m ;  and  no  one  can  be  delivered  to  be  tried  in  another  state,  if  he 
were  a  mere  accessory,  and  in  a  difierent  state  from  that  in  which  the  crime  was  com- 
mitted. 

Held,  vain  re  IBLaine,  14  How.  U.  S.  103,  that  a  justice  cannot  arrest  a  fugitive  until 
a  demand  is  regularly  made ;  and  when  thus  made,  the  demand  is  conclusive ;  and  the 
court  on  habeas  corpus  will  not  inquire  into  the  offence  charged.  State  v.  Bnzine,  4 
Harr.  572 ;  State  v.  Schlemn,  4  Harr.  577.  It  is  held.  In  re  Fetter,  3  Zabr.  311,  that 
a  fugitive  ftom  any  state  in  the  Union  may  be  arrested  and  detained  in  another, 
though  no  requisition  have  then  been  made  by  the  state  where  the  ofience  was  com- 
mitted. 

The  act  contemplates  only  the  case  of  a  fugitive  who  is  at  large.  In  the  matter  of 
Troutman,  4  Zabr.  634. 

It  was  held  in  Nichols  v,  Cornelius,  7  Ind.  611,  that  it  is  unnecessary  fbr  the  warrant 
issued  by  the  executive  magistrate  of  the  state  to  which  the  fugitive  has  fled  to  be  ac^ 
companied  by  a  copy  of  the  indictment  found  in  the  state  from  which  he  has  fled,  and 
that  in  that  case  the  warrant  sufficiently  showed  the  authority  to  make  an  arrest, 
without  producing  any  authority  from  the  governor  of  the  state  from  which  the  fugitive 
has  fled. 
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le^latore ;  and  in  New  York  the  governor  is  authorised  to  par- 
don, upon  such  conditions  as  he  maj  think  proper,  (b)  Gonyicts 
have  sometunes  been  pardoned  under  the  condition  of  leaving 
the  state  in  a  given  time,  and  not  returning.  This  was  equivar 
lent,  in  its  effect  and  operation,  to  a  judicial  sentence  of  exporta- 
tion or  banishment 

8.  Writ  of  ne  exeat.  In  England,  the  king,  by  the  pren^ative 
writ  of  ne  exeat^  may  prohibit  a  subject  firom  going  abroad  with- 
out license.  But  this  prerogative  is  said  to  have  been  unknown 
to  the  common  law,  which,  in  the  freedom  of  its  spirit,  allowed 
every  man  to  depart  the  realm  at  his  pleasure,  llie  first  inva-- 
sion  of  this  privilege  was  by  the  constitutions  of  Clareudon,  in 
the  reign  of  Henry  n.,  (c)  and  they  were  understood  to  apply 
exclusively  to  the  clergy,  and  prohibited  them  from  leaving  the 
kingdom  without  the  king's  license.  In  the  Magna  Gharta  of 
King  John,  every  one  was  allowed  to  depart  the  kingdom,  and 
return  at  his  pleasure,  except  in  time  of  war,  and  saving  their 
faith  due  to  the  king.  ((2)  But  this  provision  was  omitted  in  the 
charter  of  Henry  m.,  and  in  the  reign  of  Edward  I.  it  began  to 
be  considered  necessary  to  have  the  king's  license  to  go  abroad ; 
and  it  became  at  last  to  be  the  settled  doctrine,  that  no  subject 
possessed  the  right  of  quitting  the  kingdom  without  the 
*  84  king's  license ;  and  prerogative  *  writs  which  were  in  sub- 
stance the  same  as  the  ne  exeat  became  in  use,  requiring 
security  of  persons  meditating  a  departure,  that  they  should  not 
leave  the  realm  without  the  king's  license,  (a)  By  the  statute 
of  18  Eliz.  ch.  3,  a  subject  departing  the  realm  without  license 
under  the  great  seal  forfeited  his  personal  estate  and  the  profits 
of  his  land.  The  prerogative  of  the  crown,  on  this  point,  seems 
to  be  conceded ;  but  until  the  king's  proclamation,  or  a  writ  of 
ne  exeat  has  actually  issued,  it  is  understood  that  any  English- 
man may  go  beyond  sea. 

This  writ  of  7^  exeat  has,  in  modern  times,  been  applied  as  a 
civil  remedy  in  chancery,  to  prevent  debtors  escaping  jfrom  their 
creditors.  It  amounts,  in  ordinary  civil  cases,  to  nothing  more 
than  process  to  hold  to  bail,  or  compel  a  party  to  give  security 

(6)  New  York  Reyiied  Statates,  vol.  ii.  p.  745,  sec  21. 
,(c)  Beames  on  the  Writ  of  Ne  Exeat,  p.  2. 
^d)  Blacks,  ed.  of  ICa^a  Charta  of  King  John,  art  42. 
(a)  Beames's  Ne  Exeat,  ch.  1. 
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to  abide  the  decree,  (b)  In  this  view  we  have  at  present  no  con- 
cern with  this  writ ;  and  in  this  country,  the  writ  of  ne  exeat  is 
not  in  use,  except  in  chancery,  for  civil  purposes  between  party 
and  party.  No  citizen  can  be  sent  abroad,  or,  under  the  exist- 
ing law  of  the  land,  prevented  from  going  abroad,  except  in  those 
cases  in  which  he  may  be  detained  by  civil  process,  or  upon  a 
criminal  charge.  The  constitutions  of  several  of  the  United 
States  have  declared,  that  all  people  have  a  natural  right  to  em- 
igrate from  the  state,  and  have  prohibited  the  interruption  of  that 
light,  (c)  We  shall,  in  the  course  of  the  next  lecture,  examine 
particularly  into  the  foundation  of  this  right  of  emigration,  when 
carried  .to  the  extent  of  a  perpetual  renunciation  of  one's  alle- 
^ance  to  the  country  of  his  birth. 

4.  The  free  exercise  and  enjoyment  of  religious  profession  and 
ijoorship  may  be  considered  as  one  of  the  absolute  rights  of  indi- 
viduals, recognized  in  oxir  American  constitutions,  and  se- 
cured to  them  by  law.  Civil  and  religious  *  liberty  gen-  *  85 
erally  go  hand  in  hand,  and  the  suppression  of  either  of 
them,  for  any  lei^th  of  time,  will  terminate  the  existence  of  the 
other.^ 

It  is  ordained  by  the  constitution  of  the  United  States,  (a)  that 
Congress  shall  make  no  law  respecting  an  establishment  of  re- 
ligion, or  prohibiting  the  fr^e  exercise  thereof,  and  the  same  prin- 
ciple appears  in  all  the  state  constitutions.  The  principle  is  gen- 
erally announced  in  them  without  any  kind  of  qualification  or 

(h)  In  Indiana  and  Illinois  this  piooeBS  maj  be  granted  on  bail  or  petition,  and 
issued  on  claims,  whether  dne  or  not  doe,  and  whether  they  be  legal  or  equitable, 
where  one  or  more  joint  debtors  or  co-sureties  is  about  to  remoye  out  of  the  state, 
with  his  e^cts,  before  the  time  of  payment  or  conyejance.  Revised  Laws  of  Illinois, 
edit  1SS3,  and  of  Indiana,  183S.  So  the  writ  of  ns  exeat  maj  be  granted  in  Georgia, 
in  certain  cases,  though  the  debt  be  not  due.  Prince's  Dig.  ad  edit.  p.  440.  In  New 
York  there  must  be  a  debt  dne  and  payable  at  the  time,  and  it  must  be  an  equitable 
debt,  which  can  be  enforced  against  the  person  of  the  defendant.  Gleason  v.  Bisbj,  1 
Clarke,  651. 

(c)  Constitutions  of  Vermont,  FtemsjlTaniay  Eentnc^,  Indiana,  Mississippi,  and 
Louisiana. 

(a)  Amendments,  art  1. 

• 

^  Blasphemy,  it  seems,  is  an  indictable  ofltaice,  as  tending  to  pub^c  disorder  and  a 
breach  of  the  peace.  1  East  P.  C.  3 ;  People  v.  Ruggles,  8  «lohns.  160.  Nevertheless, 
according  to  the  best  considered  anthoritiee,  the  Christian  religion  is  not  a  part  of  the 
common  law  in  this  country.  Vidall  v.  Giraid's  Executors,  S  How.  U.  8. 187 ;  Andrew 
V.  The  Bible  &c..  Society,  4  Sandf.  (N.  T.)  166;  Ayers  v.  M.  £.  Church,  Id*  861. 
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limUation  annexed^  and  wifli  the  exdusioii  of  every  qseciee  of 
religious  test.  (()  The  charter  of  Rhode  Island,  of  1668,  estab- 
lished a  freedom  of  religious  opinion  and  worship  with  extraor- 
dinary liberality  for  that  early  period  of  New  England  history. 
It  declared,  that  ^'no  persons  within  the  colony,  at  any  time 
thereafter,  should  be  in  any  wise  molested,  punished,  disquieted, 
or  called  in  question,  for  any  differences  in  opinion  in  matters  of 
religion,  who  do  not  actually  disturb  the  civil  peace  of  the  colony." 
The  principles  and  character  of  Soger  WiUiams,  the  earliest  set- 
tler and  actual  founder  of  the  state  of  Rhode  Island,  in  1636,  had 
prepared  the  way  for  such  an  unexampled  declaration  of  the 
rights  and  sanctity  of  conscience,  (e)    The  logislature  jof  Maiy- 

(6)  I  say  ffeneraSjf,  for  in  the  constltatioiis  of  New  Hampshire,  Hassachnsetts,  New 
Jersey,  Maryland,  North  Carolma,  Tennessee,  and  Mississippi,  religions  tests,  to  a 
certain  extent,  seem  to  have  been  retained.  By  the  oonstitation  of  North  CaioIinA 
of  1776,  no  penon  denying  the  divine  aatfaoritjr  of  the  Old  or  New  Testementy  or 
the  tmth  of  the  Protestant  religion,  oonld  hold  a  civil  office.  By  the  amended  cogt' 
stitntion  of  1835,  the  word  Protestant  was  omitted,  and  the  word  Christian  snb- 
stitnted. 

In  Maseachnsetts,  by  an  order  of  the  general  eoort,  in  1631,  no  persons  wete  to  bo 
admitted  to  the  freedom  of  the  commonwealth  hot  soch  as  were  members  of  some  of 
the  chnrches  within  the  same.  Massachusetts  Ancient  Charters  and  Laws,  Boston, 
1814,  p.  117.  Bat  this  law  was  declared  to  be  repealed  in  1665.  Id.  See,  also,  in 
Connecticut,  or  rather  in  that  part  of  it  which,  until  1665,  constituted  the  sqwrata 
New  Haven  Colony,  the  early  aettlers  established,  and  enforced  by  law,  a  uniformity 
of  religious  doctrine  and  worship,  and  made  it  requisite  that  eveiy  person  holdiug  a 
civil  office  should  be  a  church-member.  Trumbull's  Hist  of  Connecticut,  vol.  i.  100, 
App.  535-537.  The  Blue  Laws  of  New  Haven  Colony,  commonly  called  the  Blue 
Laws  of  Connecticut ;  by  an  Antiquarian ;  Hartford,  Conn.,  1838,  p.  122,  art.  16,  pp. 
127, 128,  art.  23.  In  the  former  editions  of  this  work  I  inadvertently  applied  the 
Blue  Laws  to  Connecticut  at  laige.  This  was  incorrect ;  for  until  1665  New  Haven 
was  a  distinct  colony  from  Connecticut ;  and  to  the  New  Haven  Colony  the  Blue  Laws 
69  nomine,  as  digested  by  Governor  Eaton,  were  to  be  confined.  The  severity  of  such  a 
religious  establishment  was  afterwaids  relaxed,  and  by  the  constitution  of  Oonnecticnt, 
1818,  perfect  freedom  of  religions  profession  and  worship,  without  discrimination,  was 
ordained.  And  in  the  ordinance  of  Congress  of  July  13th,  1787,^  the  govemmaU  of 
the  territory  of  the  United  States  northwett  of  the  river  Ohio,  it  was  declared  to  be  an 
article  of  compact  between  the  original  states  and  the  people  and  states  in  tiie  said 
territory— a  frmdamental  principle,  to  remain  forever  unalterable — that  no  person, 
demeaning  himself  in  a  peaceable  and  orderly  manner,  should  ever  be  molested  on 
account  of  his  mode  of  worship  or  religious  sentiments. 

(c)  The  covenant  into  which  the  first  settlers  of  Providence,  in  Bhode  Island, 
mutually  entered,  and  which  is  supposed  to  have  been  drawn  by  Roger  Williams, 
declared,  **  that  they  promised  to  be  subject  to  all  such  orders  or  agreements  as  should 
be  made  for  public  good  of  the  body,  in  an  orderly  way,  by  the  major  assent  of  the 
present  inhabitants,  master*  of  families,  incorporated  together  into  a  town  fellowship, 
and  such  others  whom  they  should  admit  into  them,  oitlt  is  civil  thisqb"    (Address  of 
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land  had  alreadj,  in  1649,  declared  by  law,  {hat  no  persons  pro- 
fessmg  to  believe  in  Jesus  Christ  should  be  molested  in  respect 
of  their  religion,  or  in  the  ftee  exercise  thereof,  or  be  compelled 
to  the  belief  or  exercise  of  any  other  religion,  against  their  ccm- 
sent.  (d)  Thus,  to  use  the  words  of  a  learned  and  liberal  histo- 
rian, («)  the  Catholic  planters  of  Maryland  procured  to  their 
adopted  country  the  distinguished  praise  of  being  the  first  of  the 
American  states  in  which  toleration  was  established  by  law ;  and 
whUe  the  Puritans  were  persecuting  their  Protestant  brethren  in 
New  England,  and  the  Episcopalians  retorting  the  same 
severity  on  *  the  Puritans  in  Virginia,  the  Catholics,  against  *  86 
whom  the  others  were  combined,  formed  in  Maryland  a  sanc- 
tuary, where  all  might  worship  and  none  might  oppress,  and  where 
even  Protestants  sought  refiige  from  Protestant  intolerance.  The 
proprietaries  of  Carolina,  for  the  better  encouragement  of  settlers, 
declared,  concurrently  in  point  of  time  with  the  Rhode  Island 
charter,  that  all  persons  settling  therein  should  enjoy  the  most 
perfect  freedom  in  religion,  (a)  So,  also.  Lord  Berkeley  and  Sir 
George  Carteret,  the  proprietaries  of  New  Jersey,  in  their  first 
eonoes9ion8  to  the  settlers,  in  1664,  of  a  charter  of  civil  liberties, 
secured  to  them  the  frill  and  perfect  enjoyment  of  religious  lib- 
erty, by  adopting  the  same  language  as  that  used  in  the  charter 
of  Rhode  Island.  The  frmdamental  constitutions  of  the  twenty- 
four  proprietaries  in  1688  reiterated  the  right  to  the  same  im- 
qualified  freedom  of  religious  profession  and  worship.  In  1698, 
the  declaratory  act  of  the  general  assembly  of  East  New  Jersey 
was  a  little  more  restrictive  in  its  operations.    Religious  liberty 

Vniliam  G.  Goddard,  Esq.,  Neinrport,  1843.)    In  this  original,  bnt  brief  and  admirable  ' 

document,  we  see  deeply  laid  the  seminal  principles  of  freedom  of  consdence,  and  of 
a  prorident  and  guarded  democracy. 

(d)  Bacon's  Laws,  1649,  ch.  1.  See  also  Chalmers's  Political  Annals,  p.  219.  This 
legislative  act  of  Maryland  in  ikvor  of  religions  toleration  was  prior  in  time  to  any 
in  America,  if  not  in  any  country,  but  it  was  still  Umited  to  Trinitarian  Christians. 
Bancroft,  in  his  History,  toI.  i.  p.  276,  gives  a  true  copy  of  the  law,  as  taken  from 
Langford,  pp.  27  -  32.  Mr.  Kennedy,  in  his  Disoonrse  before  the  Maryland  BSstorical 
Society,  in  December,  1845,  says,  that  the  gloiy  of  Maryland  toleration  is  not  the  act 
of  1649,  but  in  the  charter  granted  to  Geoi^  Calvert,  the  first  Lord  Baltimore,  in 
1632,  and  who,  though  a  Catholic,  was  a  distinguished  friend  to  religioua  toleration. 

(e)  Grahame's  History  of  the  Rise  and  Progress  of  the  United  States, 
(a)  Chalmers's  Annals,  517,  518.   The  charter  of  Charles  II.,  of  30th  June,  1667,  to 

the  proprietaries  of  Carolina,  authorind  them  to  grant  refigious  liberty  of  conscience 
and  practice  to  non-conformists,  who  did  not  thereby  disturb  the  dvil  peace  of  the 
province.    See  the  charter  in  B.  S.  of  N.  Carolina,  vol.  ii. 
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was  confined  to  the  Protestant  professors  of  the  Christian  faith, 
and  so  was  the  religious  toleration  allowed  by  the  Massachusetts 
charter  of  1691,  and  by  the  declaratory  act  of  the  general  assem- 
bly of  New  York  in  1691,  and  by  the  charter  of  Georgia  in 
1782.  (i)  On  the  other  hand,  the  concessions  of  the  one  hun- 
dred and  fifty  proprietors  and  planters  of  the  province  of  West 
New  Jersey,  in  1676,  established  under  the  auspices  of  William 
Penn,  went  to  the  most  large  and  liberal  extent.  It  was  declared 
in  them,  that  no  man  on  earth  had  power  or  authority  to  rule 
over  men's  consciences  in  reli^ous  matters,  and  that  no  person 
should  be  called  in  question,  or  punished,  or  hurt  in  person,  es- 
tate, or  privilege,  for  the  sake  of  his  opinion,  judgment,  or  wor- 
ship in  the  concernments  of  religion,  (e)  In  the  code  of  laws,  or 
charter  of  privileges,  prepared  by  William  Penn  for  Pennsylvania, 
and  adopted  by  the  first  provincial  assembly,  it  was  declared  that 
no* persons  acknowledging  a  Deity,  and  living  peaceably  and 
justly  in  society,  should  be  molested  or  prejudiced  for 
*87  their  religious  *  persuasion  or  practice  in  faith  and  wor- 
ship, or  be  compelled  to  firequent  or  maintain  any  religious 
ministry  or  worship,  (a)    It  appears  from  these  illustrious  exam- 


(b)  BndSbitd'B  edition  of  .die  Laws  of  New  Toiic,  1719;  BlaMachiuetts  Cokmj 
Lows,  edit.  1814 ;  1  Hofanes's  Annals,  568.  It  appears,  however,  that  bjr  the  chaiter 
of  liberties  established  by  the  general  assembly  of  the  proTinoe  of  New  York,  nnder 
the  Dnhe  of  Toik,  in  1683,  complete  enjoyment  of  rdigioas  profession  and  worship 
was  granted  to  all  persons  who  "  professed  (kith  in  God  by  Jesns  Christ"  This,  of 
oonrse,  indnded  Roman  Catholics.  It  is  to  be  observed,  however,  that  the  Doke  of 
York  (afterwards  James  II.)  was  himself  a  papist  The  body  of  laws  known  as  the 
Dtike^t  Icon,  and  digested  and  promulgated  by  a  convention  of  deputies  on  Long 
Island,  Feb.  1665,  called  by  Govenaor  Nicoll,  the  first  gOYemor  of  New  York  under 
the  Duke  of  York,  declared  that  no  person  should  be  molested  for  diflering  in  jndg^ 
ment  in  matters  of  religion  who  professed  Christianily.  See  an  abstract  of  the  code 
in  Thompson's  History  of  Long  Island,  vol.  i.  p.  132,  edit  1848. 

(c)  Smith's  History  of  New  Jersey,  pp.  126,  270-274,  A^pip.  Nos.  1  and  2 ;  Leaming  & 
Spicer's  CoU.  edit  Philad.  1757,  pp.  12-26,  153-166,  368,  382-411.  In  1693,  the 
legislature  of  West  New  Jersey  prescribed  a  confession  of  &ith  as  a  condition  of 
holding  oiBoe,  and  that  confession  contained  the  declaration  of  a  belief  in  the  doctrine 
of  the  Trinity,  aooording  to  the  English  Toleration  Act  of  1689.  Gordon's  Hist  of 
New  Jersey,  45. 

(a)  Frond's  Hist  of  PennsyWania,  vol.  i.  pp.  196,  206,  207,  vol.  ii.  App.  No.  2, 
p.  19,  sec  35.  Charter  of  Privileges  granted  by  WUliam  Penn,  in  1701,  and  accepted 
by  the  general  assembly,  and  inserted  in  the  beginning  of  the  volume  of  the  Laws  of 
Pennsylvania,  edit  1775.  The  Puritans  of  Massachusetts,  under  the  charter  of  1629, 
auumad  the  grant  to  them  of  the  free  exercise  of  a  religion  according  to  the  dictates  of 
conscience;  but  the  better  opinion  is,  that  this  was  a  gratuitous  assumption  not  war> 
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pies  that  various  portions  of  this  country  became^  even  in  its  in- 
fant state,  distinguished  asylums  for  the  enjoyment  of  the  prin- 
ciples of  civil  and  religious  liberty,  by  the  persecuted  votaries  of 
those  principles  from  every  part  of  Europe. 

ranted  by  any  sound  construction  of  their  charter;  and  while  they  claimed  tikis  right 
for  themseltes,  and  exercised  it  without  anj  foundation  in  the  grant,  they  forthwith 
denied  to  Episcopalians  the  privilege  of  using  their  own  creed  and  worship.  The 
two  recent  historians,  Grahame  and  Bancroft,  take  different  sides  on  this  question,  (if 
any  question  there  can  really  be,)  under  the  charter  of  1629.  The  former  in  his  His- 
tory of  the  United  States,  (vol.  i.  pp.  244-247,)  follows  Keal  and  other  Puritans  of 
that  age,  in  favor  of  the  Puritans'  claim ;  and  the  latter,  in  his  History  of  the  United 
States  (vol.  i.  pp.  371,  372),  follows  Chalmers,  Robertson,  and  Story,  in  opposition  to 
it.  The  leading  principle  in  the  religious  system  of  the  colony  of  Massachusetts  was 
the  compulsory  support  of  public  worship,  and  the  liability  of  every  inhabitant  to 
taxation  for  its  support  Anabaptists  and  Quakers  were  first  exempted,  and  next 
Episcopalians,  who  were  allowed  to  pay  their  taxes  to  their  own  cleigymen.  The 
laws  still  in  force  contain  the  principle,  that  a  religious  establishment  of  the  Christian 
Protestant  religion  and  public  worship  ought  to  be  maintained  by  l^ai  coercion. 
Cakes  v.  Hill,  10  Pick.  838. 

Some  of  the  colonial  governments  provided  for  the  enjoyment  of  rdigkm  Uberty  i% 
the  largest  sense,  as  allowing  evexy  man  the  free  exercise  and  enjoyment  of  religious 
profossion  and  worship  without  discrimination ;  and  this  was  the  language  of  the  con- 
stitution of  New  York,  of  1777 ;  and  it  is  bontinued  in  the  revised  constitution  of 
1846 ;  and  the  singularly  argumentative  preamble  and  statute  of  the  assembly  of 
Virginia,  in  1786,  carried  the  doctrine  of  religious  freedom  to  the  same  extent.  In 
other  instances,  religiouB  toUration  was  granted,  which  meant  the  allowance  of  religious 
opinions  and  modes  of  worship  difiering  fh>m  tiioee  established  by  law.  The  prevalent 
doctrine  at  the  present  day  is  in  Ikvor  of  religious  liber^  and  equality,  without  the 
existence  of  any  power  of  control,  or  distinction  by  law,  or  establishment  The 
Bevised  Constitution  of  New  York,  in  1846,  seems  to  have  set  at  liberty  even  the  con- 
sciences of  witnesses,  for  it  declares  that  "  No  person  shall  be  rendered  inoompetent 
to  be  a  witness  on  account  of  his  opinion  on  matters  of  religious  belief." 
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CONSTITUTION  OF  THE  UNITED  STATES. 

We,  the  people  of  the  United  States,  in  order  to  form  a  more  per- 
fect union,  establish  justice,  insnre  domestic  tranqnillitj,  provide  for 
the  common  defence,  promote  the  general  welfare,  and  secure  the 
blessings  of  Uberty  to  ourselves  and  our  posterity,  do  ordain  and 
establish  this  Constitution  for  the  United  States  of  America. 

ARTICLE   I. 

SECTION  I. 

1.  All  legislative  powers  herein  granted  shall  be  vested  in  a  C09-    LegMattTv 
gress  of  the  United  States,  which  shall  consist  of  a  Senate  and  House  i^^"* 
of  Bepresentatives. 

SECTION  II. 

1.  The  House  of  Bepresentatives  shall  be  composed  of  members     ^00^^  ^ 
chosen  every  second  year  by  the  people  of  the  several  states ;  and  5***?f?*' 
the  electors  in  each  state  shall  have  the  qualifications  requisite  for  memben ;  by 
electors  of  the  most  numerous  branch  of  the  state  legislature.  *  °* 

2.  No  person  shall  be  a  representative  who  shall  not  have  attained    Qnaiiiioa- 
to  the  age  of  twenty-five  years,  and  been  seven  years  a  citizen  of  the  ^uttvok'^ 
United  States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of 

that  state  in  which  he  shall  be  chosen. 

8.  Bepresentatives  and  direct  taxes  shall  be  apportioned  among  the    PoproMnt 
several  states  which  may  be  included  within  this  Union  according  to  {^^  ^\^ 
their  respective  numbers,  which  shall  be  determined  by  adding  to  the  2£^^^^ 
whole  number  of  free  persons,  including  those  bound  to  service  for  a  munben. 
term  of  years,  and  excluding  Indians  not  taxed,  three  fifths  of  all  other 
persons.    The  actual  enumeration  shall  be  made  within  three  years     Aotnai 
after  the  first  meeting  of  the  Congress  of  the  United  States,  and  ^^£^ 
within  every  subsequent  term  of  ten  years,  in  such  manner  as  they  y«*^ 
shall  by  law  direct.    The'  number  of  representatives  shall  not  exceed     TJmit^tin- 
one  for  eveiy  thirty  thousand,  but  each  state  shall  have  at  least  one  to^mmIu^^ 
representative ;  and  until  such  enumeration  shall  be  made,  the  state  tUn,  Jm. 
of  New  Hampehire  shaU  be  entitled  to  chooee  three ;  Maonchusetts,     ^  ^ 
eight ;  Bhode  Island  and  Providence  Plantations,  one ;  Connecticut,  pocttonmeat 
five ;  New  York,  six ;  New  Jersey,  four ;  Pennsylvania,  eight ;  Dela-  aUTM. 


640  APPENDIX. 

ware,  one ;  Maryland,  six ;  Yu^ginia,  ten ;  North  Carolina,  fire ;  South 

Carolina,  five ;  and  Greorgia,  tliree. 
Tamuidee,     4.  When  yacancies  happen  in  the  representation  from  any  state, 
fiu«i*     1}^Q  executive  authority  thereof  shall  issue  writs  of  election  to  fill  such 

vacancies. 
Powen  of      5.  The  House  of  Representatives  shall  choose  their  Speaker  and 

Other  officers,  and  shall  have  the  sole  power  of  impeachment. 

BBOTION  in. 

Senators,       1.  The  Senate  of  the  United  States  shall  be  composed  of  two  sena- 
tors from  each  state,  chosen  by  the  legislature  thereof,  for  six  years ; 
and  each  senator  shall  have  one  vote. 
The  Senate     2.  Immediately  after  they  shall  be  assembled  in  consequence  of  the 
three  r\nmrf  ^t  election,  they  shall  be  divided,  as  equally  as  may  be,  into  three 


When  T»-  classes.    The  seats  of  the  senators  of  the  first  class  shall  be  vacated  at 
flUed.  the  expiration  of  the  second  year,  of  the  second  class  at  the  expira- 

tion of  the  fourth  year,  and  of  the  third  class  at  the  expiration  of  the 
sixth  year,  so  that  one  third  may  be  chosen  every  second  year ;  and 
VaetDoke.  if  vacancies  happen  by  resignation  or  otherwise,  during  the  recess  of 
the  le^lature  of  any  state,  the  executive  thereof  may  make  tempo- 
rary appointments  until  the  next  meeting  of  the  legislature,  which 
shall  then  fill  such  vacancies. 
QnaUflca-     8.  No  person  shall  be  a  senator  who  shall  not  have  attained  to  the 
titon  oc  wnar  ^^  ^£  thirty  years,  and  been  nine  years  a  citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that 
state  for  which  he  shall  be  chosen. 
PnaldeDft       4.  The  Vice-President  of  the  United  States  shall  be  President  o£ 
the  Senate,  but  shall  have  no  vote,  unless  they  be  equally  divided, 
lb.  and     5.  The  Senate  shall  choose  their  other  officers,  and  also  a  President 
other  oOeen.  ^^  tempore,  in  the  absence  of  the  Vice-President,  or  when  he  shall 
exercise  the  office  of  President  of  the  United  States. 
The  toie     6.  The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 
ImpMch-       When  sitting  for  that  purpose,  they  shall  be  on  oath  or  affirmation. 
mmUj^toUie  y^ien  the  President  of  the  United  States  is  tried,  the  Chief  Justice 
shall  preside ;  and  no  person  shall  be  convicted  without  the  concur- 
rence of  two  thirds  of  the  members  present, 
■zfeeai  of      7.  Judgment  in  cases  of  impeachment  shall  not  extend  further  than 
''"or  im-  to  removal  from  office,  and  disqualification  to  hold  and  enjoy  any 


lifiaohmenfc  office  of  honor,  trust,  or  profit  under  the  United  States;  but  the 
party  convicted .  shall  nevertheless  be  liable  and  subject  to  indict- 
ment, trial,  judgment,  and  punishment,  according  to  law. 


SBCnON  IT. 


Electloog  1.  The  times,  places,  and  manner  of  holding  elections  fi>r  senators 
andrepreeeo-  and  representatives  shall  be  prescribed  in  each  state  by  the  legisla- 
n^Siai^  ^^^^^^  thereof;  but  the  Congress  may,  at  any  time,  by  law,  make  or  I 

alter  such  regulations,  except  as  to  the  places  of  choosing  senaton. 
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2.  The  CongresB  shall  assemble  at  least  once  in  every  year,  and  Maetingt 

such  meeting  shall  be  on  the  first  Monday  in  December,  unless  they  ^"*'***' 
shall  by  law  appoint  a  different  day. 

SECTION  V. 

1.  Each  house  shall  be  the  judge  of  the  elections,  returns,  and  quali-  iBtch  houe 
fications  of  its  own  members ;  and  a  majority  of  each  shall  constitute  eie^on  of  Ua 


a  quorum  to  do  business ;  but  a  smaller  number  may  adjourn  from  day  g^ 
to  day,  and  may  be  authorised  to  compel  the  attendance  of  absent    QaonuB. 
members,  in  such  manner  and  under  such  penalties  as  each  house 
may  provide. 

2.  Each  house  may  determine  the  rules  of  its  proceedings,  punish     To  deto^ 
its  members  for  disorderly  behavior,  and,  with  the  concurrence  of  two  mi^  ko^ 
thirds,  expel  a  member. 

3.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  To  keep  and 
time  to  time  publish  the  same,  excepting  such  parts  as  may  in  their  naiB,  ttc 
judgment  require  secrecy ;  and  the  yeas  and  nays  of  the  members  of 

either  house  on  any  question  shall,  at  the  desire  of  one  fifth  of  those 
present,  be  entered  on  the  joumaL 

4.  Neither  house,  during  the  session  of  Congress,  shall,  without  the     Adjoam- 
consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  "^^"^ 
other  place  than  that  in  which  the  two  houses  shall  be  sitting. 

SECTION  VL 

1.  The  senators  and  representatives  shall  receive  a  compensation     senaton 
for  their  services,  to  be  ascertained  by  law,  and  paid  out  of  the  treas*  SSfSI^to^ 
ury  of  the  United  States.    They  shall,  in  all  cases,  except  treason,  "^^^Jl^, 
felony,  and  breach  of  the  peace,  be  privileged  fit>m  arrest  during  their 
attendance  at  the  session  of  their  respective  houses,  and  in  going  to 

and  returning  firom  the  same ;  and  for  any  speech  or  debate  in  either 
house  they  shall  not  be  questbned  in  any  other  place. 

2.  No  senator  or  representative  shall,  during  the  time  for  which  he  DiMbOi^to 
was  elected,  be  appointed  to  any  civil  office  under  the  authority  of 
the  United  States  which  shall  have  been  created,  or  the  emoluments 
whereof  shall  have  been  increased,  during  such  time ;  and  no  person 
holding  any  office  under  the  United  States  shall  be  a  member  of  either 
house  during  his  continuance  in  office. 

SECTION  YU. 

1.  All  bills  for  raising  revenue  shall  originate  in  the  House  of  Rep- 
resentatives ;  but  the  Senate  may  propose  or  concur  with  amendments  ^''^^ 
as  on  other  bills. 

2.  Every  bill  which  shall  have  passed  the  House  of  Representatives  hw  ftmu 
and  the  Senate  shall,  before  it  become  a  law,  be  presented  to  the  J^*^!^^^ 
President  of  the  United  States ;  if  he  approve,  he  shall  sign  it ;  but 

if  not,  he  shall  return  it,  with  his  objections,  to  that  house  in  which  it 
shall  have  originated,  who  shall  enter  the  objections  at  large  on  their 

54* 
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joanud,  and'  proeeed  to  reoonsider  it  If«  after  ouch  recoeaideralioii, 
two  thirda  of  that  house  skall  agree  to  pass  the  bill,  it  shall  be  sent, 
together  with  the  objections,  to  the  other  house,  by  which  it  shall  like- 
wise  be  reconsidered,  and  if  approved  hy  two  thirds  of  that  honsey  it 
shall  become  a  law.  But  in  all  such  cases  the  Yotes  of  both  houses  shall 
be  determined  by  yeas  and  nays,  and  the  names  of  the  persons  Toting 
fbr  and  against  the  bill  shall  be  entered  on  the  journal  of  each  boose 
respectively.  If  any  bill  shaU  not  be  retomed  by  the  President  within 
ten  days  (Sundays  excepted)  after  it  shall  have  been  presented  to 
him,  the  same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it, 
unless  the  Congress  by  their  adjournment  prevent  its  return,  in  which 
case  it  shall  not  be  a  law. 
lb.  cnjoiDi  8*  Every  order,  resolution,  or  vote  to  which  the  concurrence  of  the 
^^^^^]^.  Senate  and  House  of  Representatives  may  be  necessary,  (except  on  a 
faammL  question  of  adjournment,)  shall  be  presented  to  the  Freadent  of  the 
United  States,  and  before  the  same  shaU  take  effect  shall  be  approYed 
by  him,  or  being  disapproved  by  him,  shall  be  repassed  by  two  thirds 
of  the  Senate  and  House  of  Representatives,  according  to  the  rules' 
and  limitations  prescribed  in  the  case  of  a  bill. 

8ECTI0N  thi. 

Coogtew       The  Congress  shall  have  poww  — 
itjS^Mftf!     !•  To  lay  and  collect  taxes,  duties,  imposts,  and  excises ;  to  pay  the 
debts,  and  provide  for  the  common  defence  and  general  welfare  of  the 
United  States ;  but  all  duties,  imposts,  and  excises  shall  be  nnifonn 
throughout  the  United  States : 

2.  To  borrow  money  on  the  credit  of  the  United  States : 

8.  To  regulate  commerce  with  foreign  nations,  and  among  the  aer- 
eral  states,  and  with  the  Indian  tribes : 

4.  To  establish  an  uniform  rule  of  naturalication,  and  unifotm  lawa 
on  the  subject  of  bankruptcies  throughout  the  United  Stetes : 

6.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin, 
and  fix  the  standard  q£  weights  and  measures : 

6.  To  provide  for  the  punishment  of  counterfeiting  the  seoorities 
and  current  coin  of  the  United  States : 

7.  To  establish  post-o^ces  and  post-roads : 

8.  To  promote  the  progress  of  science  and  usefiil  arts,  by  securingy 
for  limited  times,  to  authors  and  inventors  the  exclusive  right  to  their 
respective  writings  and  discoveries : 

9.  To  constitute  tribunals  inferior  to  the  Supreme  Court:  To  de- 
fine and  punish  piracies  and  felonies  committed  on  the  hi|^  seas,  and 
offences  against  the  law  of  nations : 

10.  To  declare  war,  grant  letters  of  marque  and  reprisal^  and  make 
rules  concerning  captures  on  land  and  water : 

1 1 .  To  raise  and  support  armies ;  but  no  appropriation  of  money  to 
that  use  shall  be  for  a  longer  term  than  two  yean : 

12.  To  provide  and  maintain  a  navy : 
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IS.  To  make  nilefl  for  the  goTemme&t  and  regulation  of  the  land 
and  naval  forces : 

14.  To  provide  fbr  calling  forth  the  militia  to  execute  the  laws  of 
the  Union,  suppress  insurrections,  and  repel  iuTasions : 

15.  To  provide  for  oi^ganizing,  arming,  and  disciplining  the  militia, 
and  for  governing  such  part  of  them  as  m&y  be  em{do7ed  in  the  ser- 
vice of  the  United  States,  reserving  to  the  states,  respectively,  the 
appointment  of  the  officers,  and  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed  by  Congress : 

16.  To  exercise  exclusive  legislation,  in  all  cases  whatsoever,  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by  cession  of 
particular  states,  and  the  acceptance  of  Congress,  become  the  seat  of 
the  government  of  the  United  State»,  and  to  exercise  like  authority 
over  all  places  purchased,  by  the  consent  of  the  legislature  of  the  state 
in  which  the  same  shall  be,  for  the  erection  of  forts,  magazines,  arse- 
nals, dock-yards,  and  other  needful  buildings :  and 

1 7.  To  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers,  and  all  other  powen  vested 
by  this  constitution  in  the  government  of  the  United  States,  or  in  any 
department  or  officer  thereofl 


J 


SECTION  IX. 

1.  Hie  migration  or  importation  of  such  persons  as  any  of  the  states     importa. 
now  existing  shall  think  proper  to  admit  shall  not  be  prohibited  by  penonsnocto 
the  Congress  prior  to  the  year  one  thousand  eight  hundred  and  eight,  ^^JJf'^JI^^ 
but  a  tax  or  duty  may  be  imposed  on  such  importation,  not  exceeding  i^os. 
ten  d(dlara  for  each  pexwm. 

8.  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended,    writ  of  i»- 
unless  when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may       *"****' 
require  it. 

5.  No  bill  of  attainder,  or  ex  post  facto  law,  shall  be  passed.  i.^^  ^i!^ 

4.  No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  propor^  Direct  taxes, 
tion  to  the  census  or  enumeration  hereinbefore  directed  to  be  taken. 

5.  No  tax  or  duty  shall  be  laid  on  articles  exported  fiom  any  state.    No  export 
No  preference  shall  be  given  by  any  regulation  of  commerce  or  reve-  p?efera^  or 
nne  to  the  ports  of  one  state  over  those  of  another ;  nor  shall  vessels  ^SSiS£f\^ 
bound  to  or  flom  one  state  be  obliged  to  enter,  clear,  or  pay  duties  in 
another. 

6.  No  money  shall  be  drawn  from  the  treasury,  but  in  consequence  uau&fto^ 
of  appropriations  made  by  law ;  and  a  regular  statement  and  account  j^^^l^ 
of  the  receipts  and  expenditures  of  all  public  money  shall  be  pub-  priattonoBiij. 
lished  from  time  to  time. 

7.  No  title  of  nobility  shall  be  granted  by  the  United  States,  and  no   iitieeoriMK 
person  holding  any  office  of  profit  or  trust  under  them  shall,  without  ^'^^^  ^* 
the  consent  of  the  Congress,  accept  of  any  present,  emolument,  of* 

fiee,  or  title  of  any  kind  whatever,  from  any  king,  prince,  or  foreign 
state. 
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Powosfcr-     1*  No  State  shall  enter  into  any  treaty,  alliance,  or  eonfederalioD ; 

■tateTi^^^  grant  letters  of  marque  and  reprisal ;  coin  money ;  emit  bills  of  credit ; 

TiduUj.       make  anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts ; 

pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obK- 

gation  of  contracts ;  or  grant  any  title  of  nobility. 

PtwerairhiGh     2.  No  State  shaU,  without  the  consent  of  the  Congress,  lay  any  im- 

eiwrSie^oDir  P^^  ^^  duties  on  imports  or  exports,  except  what  may  be  absolutely 

^^^a^^   necessary  for  executing  its  inspection  laws ;  and  Uie  net  produce  of 

OoogieM.      all  duties  and  imposts  laid  by  any  state  on  imports  or  exports  shall 

be  for  the  use  of  the  treasury  of  the  United  States,  and  all  such  laws 

shall  be  subject  to  the  revision  and  control  of  the  CSongress.    No  state 

shall,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage,  keep 

troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agreement  w 

compact  with  another  state,  or  with  a  foreign  power,  or  engage  in  war, 

unless  actually  invaded,  or  in  such  imminent  danger  as  will  not  admit 

of  delay. 

ARTICLE  II. 

asonoN  I. 

jbaaotoirt      1.  The  executive  power  shall  be  vested  in  a  Frendent  of  the  Umted 

j^^Prad^  States  of  America.    He  shall  hold  his  office  during  the  tenn  of  four 

4>»^  ^^      years,  and,  together  with  the  Vice-President,  chosen  for  the  same 

term,  be  elected  as  follows : 

EieotorsoT      2.  Each  State  shall  appoint,  in  such  manner  as  the  legislature 

llS^n&t      thereof  may  direct,  a  number  of  electors  equal  to  the  whole  number 

^^^"'^^^     of  senators  and  representatives  to  which  the  state  may  be  entitled  in 

the  Congress ;  but  no  senator  or  representative,  or  person  holding  an 

office  of  trust  or  profit  under  the  United  States,  shall  be  app(Hnted  an 

elector. 

MMUng  of    .  [8.  The  dectors  shall  meet  in  their  respective  states,  and  vote  by 

or^i^^o^t,  ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an  inhalntant 

^'  of  the  same  state  with  themselves.    And  they  shall  make  a  list  of  all 

^j^2iSSi?*^  ^®  persons  voted  for,  and  of  the  number  of  votes  for  each ;  which 

list  they  shall  sign  and  certify,  and  transmit,  sealed,  to  the  seat  of  the 

government  of  the  United  States,  directed  to  the  President  of  tite 

Senate.    The  President  of  the  Senate  shall,  in  the  presence  of  the 

Senate  and  House  of  Representatives,  open  all  the  certificates,  and  the 

votes  ^all  then  be  counted.    The  person  having  the  greatest  number 

of  votes  shall  be  the  President,  if  such  number  be  a  m^ority  of  the 

whole  number  of  electors  appointed ;  and  if  there  be  more  than  one 

who  have  such  majority,  and  have  an  equal  number  of  votes,  then 

the  House  of  Representatives  shall  immediately  choose,  by  ballot,  one 

of  them  for  IVesident ;  and  if  no  person  have  a  majority,  then  from 

the  five  highest  on  the  list  the  said  House  shall,  in  like  manner,  choose 
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the  Freflident  But  in  choosing  the  Preffldent,  the  votes  shall  be 
taken  by  states,  the  representation  from  each  state  having  one  vote : 
a  qnorum  for  this  purpose  shall  consist  of  a  member  or  members  from 
two  thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  neces- 
sary to  a  choice.  In  every  case,  after  the  choice  of  the  President, 
the  person  having  the  greatest  number  of  votes  of  the  electors  shall 
be  the  Vice-President  But  if  there  should  remain  two  or  more  who  pADUttiied. 
have  equal  votes,  the  Senate  shall  choose  from  them,  by  ballot,  the  ment8,art. 
Vice-President*]  ^3 

4.  The  Congress  may  determine  the  time  of  choosing  the  electors.     Time  of 
and  the  day  on  which  they  shall  give  their  votes ;  which  day  shall  ei^mf 
be  the  same  throughout  the  United  States. 

5.  No  person  except  a  natural-bom  citizen,  or  a  citizen  of  the    <^uaifica- 
United  States  at  the  time  of  the  adoption  of  this  constitution,  shall  pnsident 
be  eligible  to  the  office  of  President;  neither  shall  any  person  be 
eligible  to  that  office  who  shall  not  have  attmned  to  the  age  of  thirty- 
five  years,  and  been  fourteen  years  a  resident  within  the  United 
States. 

6.  In  case  of  the  removal  of  the  President  fi^m  office,  or  of  his    in  ca»e  of 
death,  resignation,  or  inability  to  discharge  the  powers  and  duties  of  the  office  of 
the  said  office,  the  same  shall  devolve  on  the  Vice-President,  and  the  S^'JlS.pre. 
Congress  may,  by  law,  provide  for  the  case  of  removal,  death,  resigna-  ^«°*  ^  •«*» 
tion,  or  inability  both  of  the  President  and  Vice-President,  declaring 

what  officer  shall  then  act  as  President,  and  such  officer  shall  act 
accordingly,  until  the  disability  be  removed,  or  a  President  shall  be 
elected. 

7.  The  President  shall,  at  stated  times,  receive  for  his  services  a    Compenm- 
compensation,  which  shall  neither  be  increased  nor  diminished  during  ^nOAeat 
the  period  for  which  he  shall  have  been  elected,  and  he  shall  not  re- 
ceive within  that  period  any  other  emolument  from  the  United  States, 

or  any  of  them. 

8.  Before  he  enter  on  the  execution  of  his  office  he  shall  tak^  the    The  Presi- 
Mowing  oath  or  affinnation :  ^t  "^ 

**  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the 

office  of  President  of  the  United  States,  and  will,  to  the  best  of  my 

ability,  preserve,  protect,  and  defend  the  Constitution  of  the  United 

States.'* 

SECTION  n. 

1.  The  President  shall  be  commander-in-chief  of  the  army  and    Powen  of 
navy  of  the  United  States,  and  of  the  militia  of  the  several  states  dent, 
when  called  into  the  actual  service  of  the  United  States;  he  may 
reqtiire  the  opinion,  in  writing,  of  the  principal  officer  in  each  of  the 
executive  departments,  upon  any  subject  relating  to  the  duties  of 

their  respective  offices;  and  he  shall  have  power  to  grant  reprieves 
and  pai^ons  for  offences  against  the  United  States,  except  in  cases  of 
impeachment 

2.  He  shall  have  power,  by  and  with  the  advice  and  consent  of  the        lb. 
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Senate,  to  make  treaties»  prorided  two  thuds  of  the  senaton  present 
concur :  and  he  shall  nominate,  and  by  and  with  the  advice  and  con- 
sent of  the  Senate  shall  appoint  ambassadors,  other  public  ministerSv 
and  consols,  judges  of  the  Supreme  Court,  and  all  other  officers  of  the 
United  States  whose  appointments  are  not  herein  otherwise  provided 
for,  and  which  shall  be  established  by  law.  But  the  Congress  may,  by 
law,  vest  the  appointment  of  such  inferior  officers  as  they  think  proper 
in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  depart- 
ments. 
Powen  of  s.  The  President  shall  have  power  to  fill  up  all  yacancies  that  may 
Si^r^  I>H>pen  during  the  t«ce«  of  th«Se»i>te.  by  gltu«coam>I»k».w^ 
shall  expire  at  the  end  of  their  next  session. 

BBCTION  ni. 

oawrdaUet  1.  He  shall,  firom  time  to  time,  giro  to  the  Congress  infonnation  of 
the  state  of  the  Union,  and  recommend  to  their  consideration  such 
measures  as  he  shall  judge  necessary  and  expedient ;  he  may,  on  ex- 
traordinary occasions,  convene  both  houses,  or  either  of  them,  and  in 
case  of  disagreement  between  them,  with  respect  to  the  time  of  ad- 
journment, he  may  adjourn  them  to  such  time  as  he  shall  think  proper; 
he  shall  receive  ambassadors  and  other  public  ministers ;  he  shaU  take 
care  that  the  laws  be  faithfully  executed  j  and  shall  commission  aU  the 
officers  of  the  United  States. 

SECTION  IV. 

Offloen  u-     1.  The  President,  Vice-President,  and  all  civil  officers  of  the  United 
peMboient.    States,  shall  be  removed  from  office  on  impeachment  for,  and  oonvio- 
tion  of,  treason,  bribery,  or  other  high  crimes  and  misdemeanors. 

ARTICLE  III. 

SECTION  I. 

Jodieui  1.  The  judicial  power  of  the  United  States  shall  be  vested  in  one 
>**»■         supreme  ctmrt,  and  in  such  inferior  coorto  at  the  Congreas  may,  fi«m 

JodgM  to  time  to  time,  ordain  and  establish.  The  judges,  both  of  the  supreme 
floM  daring'  and  inferior  courts,  shall  hold  their  offices  during  good  behavior ;  and 
J^j^^^^'  shall,  at  stated  times,  receive  for  their  services  a  compensaticm  which 
shall  not  be  diminished  during  their  continuance  in  office. 


the  Judicial 


SECTION  U. 

ExM  of  1.  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity 
arising  under  this  constitution,  the  laws  of  the  United  States,  and 
treaties  made  or  which  shall  be  made  under  their  authority;  to  all 
cases  affecting  ambassadors,  other  public  ministers  and  consuls ;  to  all 
cases  of  admiralty  and  piaritime  jurisdiction ;  to  controversies  to  which 
the  United  States  shall  be  a  party ;  to  controversies  between  two  or 
more  states,  between  a  state  and  citizens  of  another  state,  between 
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citizess  of  different  states,  betveen  citizens  of  the  same  state  claim- 
ing lands  under  grants  of  different  states,  and  between  a  state,  or  the 
citizens  thereof,  and  foreign  slates^  citizens,  or  subjects. 

2.  In  all  oases  affecting  ambassadon,  other  pablic  ministers  and  con-     Original 
sols,  and  those  in  which  a  state  shall  be  party,  the  Supreme  Court  j|^|^^^ 
shaU  have  original  jurisdiction.    In  all  the  otiier  cases  before  men-  ^  ^^  ^iL* 
tioned,  the  Supreme  Court  shall  have  n^pellate  jurisdiction,  both  as  to 
law  and  fact,  with  such  exceptions  and  under  such  regulations  as  the 
Congress  shall  make. 

8.  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  diall     Mai  or 
be  by  jury,  and  such  trial  shall  be  held  in  l^e  state  where  the  ssdd  by  jury,  he 
crimes  shall  have  been  committed ;  but  when  not  committed  within 
any  state,  the  trial  shall  be  at  such  place  or  places  as  the  Congress 
may  by  law  haye  directed. 

SECTION  m. 

1.  Treason  against  the  United  States  shall  conrist  only  in  levying    DeflnMoD 
war  against  them,  or  in  adhering  to  their  enemies,  giving  them  aid^*'^*'^>°* 
and  comfort.    No  person  shall  be  convicted  of  treason  unless  on  the 
testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession  in 

open  court. 

2.  The  Congress  shall  have  power  to  declare  the  punismnent  of     CoDgi«M 
treason ;  but  no  attainder  of  treason  shall  work  corruption  of  blood,  ptaSmiu^ 
or  forfeiture,  except  during  the  life  of  the  person  attainted* 

ABTICLE  IV. 

SECTION  I. 

1.  Full  faith  and  credit  shall  be  given  in  each  state  to  the  public     cradit  in 

acts,  records,  and  judicial  proceedings  of  every  other  state.     And  ^  '^^buo^ 

the  Congress  may,  by  general  laws,  prescribe  Hie  manner  in  which  Mta,  kc,  or 

such  acts,  records,  and  proceedings  shall  be  proved,  and  the  effect 

thereof. 

SECTION  n. 

1.  The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and    Eee^rodty 
immunities  of  citizens  in  the  several  states.  of  oiUsens. 

2.  A  person  charged  in  any  state  with  treason,  felony,  or  other     Oriminato 
crime,  who  shall  flee  Utorn  justice,  and  be  found  in  another  state,  ^°^te^to 
shall,  on  demand  of  the  executive  authority  of  the  state  from  which  he  J^J^^^  ^ 
fled,  be  delivered  up,  to  be  removed  to  the  state  having  jurisdiction  on  demand, 
of  the  crime. 

8.  No  person  held  to  service  or  labor  in  one  state  under  the  laws    Rooaways 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or  ^^^^^' 
regulation  therein,  be  discharged  fix)m  such  service  or  labor;  but 
shall  be  delivered  up  on  claim  of  the  party  to  whom  such  service  or 
labor  may  be  due. 
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tm\t^-  1.  New  states  may  be  admitted  by  the  Coogreas  into  this  Uiikii; 
mitteii  into  bat  no  new  state  shall  be  fonned  or  erected  within  the  jnrisdiction  of 
to.        '    any  other  state,  nor  any  state  be  formed  by<the  jonction  of  two  or 

more  states,  or  parts  of  states,  without  the  consent  of  the  l^;ialatares 

of  the  states  concerned,  as  well  as  of  the  Congress. 
CoDgrest  to     2.  The  Congress  shall  have  power  to  dispose  of,  and  make  all  need- 
om  tonti^  fol  roles  and  regdations  respecting  the  territory  or  other  property 
'^'  ^^         belonging  to  the  United  States ;  and  nothing  in  this  constitntion  shall 

be  so  constmed  as  to  prejudice  any  claims  of  the  United  States,  or  of 

any  particular  state. 

SECTION  IT. 

RepabUcan     i.  The  United  States  shall  guarantee  to  eyery  state  in  this  Union 

eminent        a  republican  form  of  goyemment,  and  shall  protect  each  of  them 

SSJjf*^^^  against  invasion ;  and,  on  application  of  the  legislature,  or  of  the  ex- 

^*  ecutiye  (when  the  legislature  cannot  be  convened),  against  domestic 

violence. 

ARTICLE  V. 

• 

Mode  of  1.  The  Congress,  whenever  two  thirds  of  both  houses  shall  deem  it 
SST^iSMtn-  necessary,  shall  propose  amendments  to  this  constitution ;  or,  on  the 
^'^"^  application  of  the  legislatures  of  two  thirds  of  the  several  states,  shall 

call  a  convention  for  proposing  amendments,  which,  in  either  case, 
shall  be  valid  to  aU  intents  and  purposes  as  part  of  this  constitution, 
when  ratified  by  the  legislatures  of  three  fourths  of  the  several  states, 
or  by  conventions  in  three  fourths  thereof,  as  the  one  or  the  other 
mode  of  ratification  may  be  proposed  by  the  Congress,  provided 
that  no  amendment  which  may  be  made  prior  to  the  year  one  thou- 
sand eight  hundred  and  eight  shall  in  any  manner  affect  the  first 
and  fourth  clauses  in  the  ninth  section  of  the  first  article ;  and  that  no 
state,  without  its  consent,  shall  be  deprived  of  its  equal  suffrage  in  the 
Senate. 

ARTICLE  VI. 

AHump-       1*  -^  debts  contracted,  and  engagements  entered  into,  before  the 
tionorfcnaer  i^optioQ  of  this  constitution  shall  be  as  valid  against  the  United  States 
under  this  constitution  as  under  the  confederation. 
This  con-      2.  This  constitution,  and  the  laws  of  the  United  States  which  shall 
the  supreme  be  made  in  pursuance  thereof;  and  all  treaties  made,  or  which  shall 
judii^bSS  ^  ™*^®»  ^^®^  *^®  authority  of  the  United  States,  shall  be  the  su- 
thereb/.        preme  law  of  the  land ;  and  the  judges  in  every  state  shall  be  bound 
thereby ;  anything  in  the  constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding. 
Certain  of-     8.  Hie  senators  and  representatives  before  mentioned,  and  the 
oath  to  sap-  members  of  the  several  state  legislatures,  and  all  executive  and  ju- 
port  eonsata.  ^icial  officers,  both  of  the  United  States  and  of  the  several  states, 
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cnall  be  bound  by  oalJi  or  affirmadon  to  sapport  tbis  constitution ;  but  NoreiigtoiM 

no  religious  test  shall  ever  be  required  as  a  qualification  to  say  office 

or  public  trust  under  the  United  States. 

# 

ARTICLE  VII. 

1.  The  ratification  of  the  conventions  of  nine  states  shall  be  suffi-  Battfloation. 
cient  for  the  establishment  of  this  constitution  between  the  states  so 
ratifying  the  same. 

■ 

Done  in  Convention,  by  the  imanimous  consent  of  the  states  present, 
the  seventeenth  day  of  September,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  eighty-seven,  and  of  tiie  independ- 
ence of  the  United  States  of  America  the  twelfth.  In  witness 
whereof  we  have  hereunto  subscribed  our  names. 

GEORGE  WASHINGTON, 

PreHdent^' and  Dqmty  from  Virginia. 


NEW  HAMPSHIRE.' 

John  Langdon, 
Nicolas  Gilman. 

MASSACHUSETTS. 

Nathaniel  Gorham, 
Rufus  Elng. 

CONNECTICUT. 

William  Samuel  Johnson, 
Roger  Sherman. 

NEW  YORK. 

Alexander  Hamilton. 

NEW  JERSEY. 

William  Livingston, 
David  Brearley, 
William  Paterson, 
Jonathan  Dayton. 

PENNSYLVANIA. 

Benjamin  Franklin, 
Thomas  Mifflin, 
Robert  Morris, 
GreoTge  Clymer, 
Thomas  Fitzsimmons, 
Jared  IngersoU, 
James  Wilson, 
Gouvemeur  Morris. 

Attest, 


DELAWARE. 

George  Read, 
Gunning  Bedford,  Jun., 
John  Dickinson, 
Richard  Bassett,  ^ 

Jacob  Broom. 

MARYLAND. 

James  M'Henry, 

Daniel  of  St.  Thomas  Jenifer, 

Daniel  Carroll. 

VIRGINIA* 

John  Blair, 

James  Madison,  Jun. 

NORTH  CAROLINA* 

William  Blount, 
Richard  Dobbs  Spaight, 
Hugh  Williamson. 

SOUTH  CAROLINA. 

John  Rutledge, 

Charles  Coteswortfa  Hnckney, 

Charles  Finckney, 

Pierce  Butler. 

GEORGIA. 

William  Few, 
Abraham  Baldwin. 

WILLIAM  JACKSON,  Secretary. 


T01*.I. 


65 


660  ikPFSMMZ. 

[The  foUowiag  esfetmet  from  tilie  JooriMli  of  CoopMft  ihows  fl»  adoptiott  of 
the  (^iDftitattoi^  wd  flM  time  when  it  Urak  dl^ 

IN  CON6BES& 

Satuxdat,  September  13, 1788. 

On  tihe  question  to  agree  to  tlie  following  propoBition,  it  was  re- 
solved in  the  affinnative  by  the  nnanimous  Totes  of  nine  states,  viz. : 
of  New  Hampslmre,  Massachnsetts,  Connectieat,  New  York,  New 
Jersey,  Pennsylvania,  Yiiginia,  Sonth  Carolina,  and  Georgii^ 

Theooo-  Whereas  the  Convention  assembled  in  Fbiladelphia,  pmsoant  to 
j2S^i^^the  resolntion  of  Congress  of  the  21st  Febroaiy,  1787,  did,  on  the 
nti^M.  17^  of  September,  in  the  same  year,  report  to  the  United  States 
in  Congress  assembled  a  eonstitation  for  the  people  of  the  United 
States ;  whereapon,  CongresB^  on  the  28th  of  the  same  September, 
did  resolve  nnanimoosly,  *^  that  the  said  report,  with  the  resolntioas 
and  letter  accompanying  the  same,  be  transmitted  to  the  sev^al 
I/egislatores,  in  order  to  be  submitted  to  a  convention  of  delegates 
chosen  in  each  state  by  the  people  thereof,  in  confbrmify  to  the  re- 
solves of  the  Convention  made  and  provided  in  that  case  ** ;  and 
whereas  the  constitution  so  reported  by  the  Convention,  and  by  Con- 
gress tranafttted  to  the  several  Legislatares,  has  been  ratified  in  the 
manner  therein  declared  to  be  sufficient  £oit  the  establishment  of  the 

■ 

same,  and  such  ratifications  duly  authenticated  have  been  received  by 

Congress,  and  are  filed  in  the  office  of  the  Secretary ;  therefore, 

iWtonlgoT-     Resohedy  That  the  first  Wednesday  in  January  next  be  the  day 

^^^JJJJ^^finr  appointing  electors  in  the  several  states  which  before  the  said 

iff^Sh  ^  TO?  ^y  ^^^  ^^®  ratified  the  said  constitution ;  that  the  first  Wednesday 

in  February  next  be  the  day  for  the  electore  to  assemble  in  their 

several  states,  and  vote  for  a  Flresident;  and  that  the  first  Wednesday 

in  March  next  be  the  time,  and  the  present  seat  of  Congress  the  place, 

fixr  commencing  proceedings  und^  the  said  constitution. 


AMENDMENTS   TO   THE    CONSTITUTION    OF   TBDE 

UNITED    STATES. 

[The  following  amendDMnts  were  proposed  at  the  first  session  of  the  first 
Gongress  of  the  United  States,  which  was  began  and  held  at  the  oity  of  New 
York,  on  the  4th  of  Macch,  1789,  and  were  adopted  by  the  requisite  number  of 
States.    IvoLLawsoftheU.  S.  p.72.] 

ARTICLE   I. 

Rattriettoiw     Congress  shall  make  no  law  respecting  an  establishment  of  religion, 
oTOongM!*  or  pvofaibiting  the  finee  exercise  thereof;  or  abridging  the  freedom  of 
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speech  or  of  the  press ;  or  the  right  of  the  people  peaceably  to  assem- 
ble, and  to  petition  the  govemment  for  a  redress  of  grievances. 

ARTICLE  II. 

A  well-regulated  militia  being  necessary  to  the  security  of  a  free  ^.  ^^  ^ 

state,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  in-  keep  anna, 

fringed.  ** 

ARTICLE  III. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  hoose  with-    Qaartering 
out  the  consent  of  the  owner ;  nor  in  time  of  war>  bnt  in  a  manner  to  ^y^^"^ 
be  prescribed  by  law. 

ARTICLE  IV. 

The  right  of  the  people  to  be  secnre  in  their  penons,  houses,  p»-      search- 
pers,  and  effects,  against  unreasonable  searches  and  seixmns  shall  not  waiiiii,4e. 
be  Tiolated ;  and  no  warrant  shdl  issne,  .but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to  be  seized. 

ARTICLE  V. 

Kb  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infill  Proeeedtogi 
mous  crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  !SQ8°^md 
except  in  cases  arising  in  the  land  or  naral  forces,  or  in  the  militia,  ^^  crimes, 
when  in  actual  service,  in  time  of  war  or  public  danger;  nor  shall  any 
person  be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy  of 
life  or  limb ;  nor  shall  be  compelled,  in  any  criminal  case,  to  be  a  wit-  ^^'  righta* 
nesB  against  himself,  nor  be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law ;  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation. 

ARTICLE  VI. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  Tuther 
speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and  district  ^^^^^^^ 
wherein  the  crime  shall  have  been  committed,  which  district  shall  have 
been  previously  ascertained  by  law,  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation ;  to  be  confronted  with  the  witnesses 
against  him;  to  have  compulsory  process  for  obtaining  witnesses  in 
his  favor;  and  to  have  the  assistance  of  counsel  for  his  defence. 

ARTICLE   VII.      • 

In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed  Bight  of  tri- 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved ;  and  no 
fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court  of  the 
United  States,  than  according  to  the  rules  of  the  common  law. 

ARTICLE  VIII. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,    EnesiiTt 
nor  cruel  and  unusual  punbhments  inflicted.  ^'^  ^^ 
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ARTICLE  IX. 

The  emuneration  in  the  conadtudon  of  certain  rightB  shall  not  be 
construed  to  deny  or  disparage  othen  retained  by  the  people. 

ARTICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  eonsdtation, 
nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states  respec- 
tiyely,  or  to  the  people. 

[The  fonowing  amendment  was  proposed  at  the  second  session  of  the  third 
Congress.  It  is  printed  in  the  Laws  of  the*  United  States,  1st  voL  p.  78,  as  arti- 
cle 11.] 

ARTICLE  XI. 

The  judicial  power  of  the  United  States  shall  not  be  constnied  to 

extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  ^ 

one  of  the  United  States  by  citizens  of  another  state,  or  by  citizens  or  | 

subjects  of  any  foreign  state.  ; 

[The  three  following  sections  were  proposed  as  amendobsnts  at  the  first  ses- 
sion of  the  eighth  Congress.  | 
They  are  printed  in  the  Laws  of  the  United  States  as  artiolb  twbx.vb.)  <j 

ARTICLE  XII.  • 

Mode  or  elect-  1.  The  electors  shall  meet  in  their  respective  states,  and  Toie,  by 
dent'ftDi^£  ballot,  for  President  and  Vice-President,  one  of  whom,  at  least,  shall 
oe^i^ed^  not  be  an  inhabitant  of  the  same  state  with  themselves ;  they  shall 
States.  name,  in  their  ballots,  the  person  voted  for  as  President,  and  in  dls-  ^ 

tinct  ballots  the  person  voted  for  as  Vice-President;  and  they  shall  I 

make  distinct  lists  of  all  persons  voted  for  as  IVesident,  and  of  all  | 

persons  voted  for  as  Vice-President,  and  of  the  number  of  votes  for 
each,  which  lists  they  shall  sign  and  certify,  and  transmit  sealed  to  the 
seat  of  the  government  of  the  United  States,  directed  to  the  Plneeident 
of  the  Senate ;  the  President  of  the  Senate  shall,  in  the  presence  of 
the  Senate  and  House  of  Representatives,  open  all  the  certificates, 
and  the  votes  shall  then  be  counted ;  the  person  having  the  greatest 
number  of  votes  for  President  shall  be  the  President,  if  such  number 
be  a  minority  of  the  whole  number  of  electors  appointed ;  and  if  no  | 

person  have  such  majority,  then  from  the  persons  having  the  highest  i 

numbers,  not  exceeding  three,  on  the  list  of  those  voted  for  as  Presi- 
dent, the  House  of  Representatives  shall  choose  immediately,  by  baDot, 
President  the  President.  Bat  in  choosing  the  President,  the  votes  shall  be  taken 
by  states,  the  representation  from  each  state  having  one  vote ;  a  qoo- 
rum  for  this  purpose  shall  consist  of  a  member  or  members  from  two 
thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  necessary 
to  a  choice.  And  if  the  House  of  Representatives  shall  not  choose  a 
l^iesident  whenever  the  right  of  choice  shall  devolve  upon  them,  befine 


APPENDDC  658 

tbe  fourth  day  of  March  next  following,  then  the  Vice-Fresident  shall 
act  as  President,  as  in  the  case  of  the  death  or  other  constitutional 
disability  of  the  President. 

2.  The  person  having  the  greatest  number  of  votes  as  Vice-Presi-  Yio^-Pntt- 
dent  shall  be  the  Vice-President,  if  such  number  be  a  majority  of  the 
whole  number  of  electors  appointed ;  and  if  no  person  have  a  ma- 
jority, then  froyi  the  two  highest  numbers  on  the  list  the  Senate  shall 
choose  the  Vice-President;  a  quorum  for  the  purpose  shall  consist  of 
two  thirds  of  the  whole  number  of  Senators,  and  a  migarity  of  the 
whole  number  shall  be  necessary  to  a  choice. 

8.  But  no  person  constitutionally  ineli^ble  to  the  office  of  President    ib. 
shall  be  eli^ble  to  that  of  Vice-t^resident  of  the  United  States. 

[In  the  edition  of  the  Laws  of  the  United  States  before  referred  to  there  is  an 
amendment  printed  as  article  18,  prohibiting  citizens  from  accepting  titles  of 
nobility,  or  honor,  or  presents,  offices,  &c.,  from  foreign  nations.  But  by  a 
message  of  the  President  of  the  United  States,  of  the  4th  of  February,  1818,  in 
answer  to  a  resolation  of  the  House  of  BepresentatLves,  it  appears  that  this 
amendment  had  been  ratified  only  by  twelve  states,  and  therefore  had  not  been 
adopted.  See  vol.  v.  of  the  printed  papers  of  the  1st  session  of  the  16th  Coa> 
gress.  No.  76.] 
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[THB  FIOUBB8  BBFKB  TO  THE  MABGINAL  PAOBS.] 


A. 


Abridgments  of  the  law,  507,  608. 
Ab8olvte  rights,  ii.  1. 

of  personal  safetj,  ii.  12. 
of  personal  character,  ii.  16. 
of  personal  liWt^r,  ii.  26. 
of  religious  liberty,  ii.  84. 
Acts  of  Congress  and  ofLegidature,  (see 

StaJtaUs,) 
Adiudieatums,  fbrce  of,  473,  477,  478. 
Aamiraky  Courts,  when  to  proceed  in  rem 

as  to  prize,  359. 
criminal  jurisdiction  of,  860-864. 
nature  of  proceedings  in  criminal 

cases,  364. 
have  jurisdiction  of  cases  of  forfeit- 
ure and  seizure,  375,  376. 
as  instance  courts,  378-380. 
BB  prize  courts,  355-378. 
(See  Admiralty  Jurisdiction.) 
forms  of  writs  and  other  process  in, 

380  and  n.  (c). 
Admirakjf    jurisdiction,     (see     Admmdtg 

Courts.) 
in  prize  cases,  356. 
as  to  prize  made  on  shore,  357, 358. 
when  lost  as  to  prize,  358,  359. 
in  criminal  cases,  360,  363, 364, 371, 

372. 
when  it  attaches,  361,  363,  365, 

notes. 

how   distinguished   fit>m   common 

law,  365,  371,  notes. 

of  maritime  causes  and  contracts, 

367-378. 
history  of,  traced,  366-368. 
in  cases  of  general  average  and  sal- 
vage, 369  note,  370,  371,  372. 
none  to  enforce  specific  performance 
of  contracts,  370  ns.  (d)  and  (1). 
of  charter-parties,  370,  371. 
what  are  civil  cases  of,  375,  376. 
is  exclusive,  377. 

in  cases  of  mortgage  of  ships,  371 

note,  372  note. 
00  to  matters   partly  on  sea  and 
partly  on  land,  378. 
of  maritime  hypothecations,  378. 


Admirdtty  jwrisdiction,  within  ehh  and  flow 
of  tide,  365-378. 
upon  navigable  rivers,  367  notes, 
as   to   salvors    and    seamen,   879 

notes, 
tn  personam  and  in  rem,  379, 380  and 

notes. 
Agent  of  a  state  may  be  sued  in  federal 

courts,  350. 
Aliens,  by  domicil,  74. 

condition  on  breaking  out  of  hostil- 
ities, 55,  56. 
where  sue  for  a  tort,  304. 
rights  to  sue  in  federal  courts,  343. 
excluded  from  enumeratioii,  230  ns. 

(<f)and(l). 
AUiance,  offensive  and  defensive,  force  of, 

50 
effect  on  licenses,  68,  69. 
Ally,  ccMyperating,  liable  to  confiscation  of 

property,  69. 
not  to  trade  with  enemy,  69. 
included  in  treaties  of  peace,  167, 

168. 
Ambassadors,  free  from  arrest,  14, 15. 

immunity  of,  established,  38,  182, 

183. 
when  suspended,  38. 
erades  of,  39. 
binding  acts  of,  40,  41. 
Animus  manendi,  76,  77. 
Annexation  of  territory  by  Congress,  258. 
Appeal,  in  criminal  cases,  385. 
Alined  neutrality,  the,  126,  153,  154. 

accession  of  England  to  principles 

of,  128n.  (1). 
Arming,  in  neutral  ports,  122. 
Arms  of  the  sea,  26,  29. 
Arrest,  by  sergeant-at-arms,  236 
by  deputy  of,  236  n.  (2). 
Artides  of  confederation,  210. 
Assignee,  right  of,  to  sue  in  federal  courts, 

349. 
Attachment,  in  rem,  261  note, 
lien  by,  246,  247  note, 
proceedings   by,   in   rem,  binding, 

261. 
for  contempt,  311  note. 
'  Attom^-Geaerol  of  United  States,  307. 
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B. 


Bacon,  Lardy  his  definition  of  war,  47. 

Mb  writings,  505. 
Bailf  in  the  Roman  law,  520  note. 
Ballot,  voting  hy,  231  and  n.  (6). 
BcUtiCf  maritime  code,  127. 
Bank,  national,  not  to  be  taxed  by  states, 

425. 
aathoritj   of   congress   to   create, 

248-254. 
authoritj  of  congress  to  create  un- 
der confederation,  254  note, 
of  U.  S.,  right  of,  to  sue  in  the  fed- 
eral courts,  347,  352. 
not  taxable,  425. 
Bankrupt  laws,  382,  383. 
Barbary  States,  188,  190. 
Bavs,  (see  Arms  of  the  Sea.) 
BdUgerents,  rights  of,  widi  respect  to  each 

other,  89. 
Bills  of  CredU,  what,  407,  408,  (see  State.) 
Bill  of  Bights,  history  of,  ii.  1,  et  seq. 
English  bill  of  rights,  ii.  8,  12. 
"      petition  of  rights,  ii.  7. 
''       Magna  Charta,  ii.  7. 
Connecticut  colony,  declaration  of 

1639,  ii.  3. 

New  York  colony,  declaration  of 

1691  and  1708,  ii.  3. 

various  American  declarations  of, 

ii.  1  -3. 
Blackstme,  512. 

Blockade,  Uiw  of,  98  n.  (1),  143, 144. 
definition  of,  144, 145  note, 
suspension  of,  145,  146. 
ending  of,  146. 

presence  of  adequate  force,  144. 
when  binding,  98  note, 
precludes  egress  and  ingress,  146. 
notice  of,  essential,  147. 
notice  of,  constructive,  147. 
intent  to  violate,  efflsct  of,  148, 149.' 
breach,  penalty  of,  151. 
BraOm,  497. 

Britton*s  Treatise,  497,  500. 
Burlamaqui,  17. 
Bynkersnoek,  on  marine  jurisdiction,  28. 


C. 


Capture,  maritime  law  of,  69. 

rights  to  vest  in  the  sovereign,  100, 

101. 
when  title  to  complete,  101, 102. 
after  peace  concluded,  170, 171, 172. 
jurisoiction,  352,  354. 
where  it  gives   title  to  property, 

110-112. 
Cargo  neutral,  in  ship  sailing  under  ene- 

my's  fiag,  85  n.  (2). 
Cartd  ship,  ^,  ^9. 
Cases  arising  under  the  constitution,  325. 


Casus  foederis,  49. 

Ceded  territories,  (see  Congress,  and  Terrp- 
tori^  ceded,  irC;  and  Cession  of 

Territory.) 
jurisdiction   over,    (see   Stttte  and 

Congress.) 
Certainty,  in  the  construction  of  statutes^ 

462  n.  (A). 
Cessio  bonorum,  what,  422. 
Cession  of  territory,  177. 

possession   necessary  to   complete, 

177. 

laws,  municipal,  how  afiected  by, 

178  n.  (a),  474  note. 

state  not  bound  to  indemnify  for 

loss  by,  178. 
in  places  ceded  to  U.  S.,  384  n.  (e). 
Chancery,  reports  in,  489. 
Chivalry,  its  influence,  11. 
Circuit  Courts,  organization  and  power  o^ 

301,302. 
jurisdiction  of,  302,  303. 
jurisdiction  of,  not  lost  by  change 

of  domicil,  850 
Citizens,  domiciled  abroad,  74,  75. 

may  not  engage  in  foreign  war,  100. 
efi^t  of  war  upon,  94. 
rights  of  defence,  94,  95. 
not  to  cruise  against  friendly  pow- 

ers,  100. 
may  not  sue  a  state  in  conrts  of 

IT.  S.,  297. 
not  to  cruise  without  commission, 

95,96. 
not   to  cruise   against   their   own 

country,  191. 
CivUlaw,  the,  515,  516. 

early  Roman  law,  516. 
twelve  tables,  520. 
praetorian  law,  528. 
responsa  prudentum,  530. 
Cicero,  530-532. 
age  of  Augustus,  532,  533. 
Fapinian,  IJlpian,  Paulus,  &c,  535. 
Theodosian  Code,  537. 
Tribonian,  537. 

corpus  juris  civiUs  of  JuB^aiasi,  538. 
the  Code,  538. 
the  Institutes,  538. 
the  Digests,  539. 
the  Novels,  542. 

disturbed   by  barbarian  invaaons, 

542,543. 
Study  of,  revived,  in  the  I2th  cen- 
tury, 544. 
reception  of,  in  England,  545. 
CivU  liberty,  ji.  1. 

war  in  other  states,  23. 
Civil  suit,  in  what  district  to  be  brought^ 

302,  n.  (2). 
Clerks  of  U.  S.  Courts,  308. 
now  appointed,  308. 
Coasting  license,  efifect  of,  435,  439. 
Codification,  468. 
Coke,  482,  506. 
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CcTtision,  when  District  Court  has  jurisdio- . 

tion  of,  367. 
Colonial  trade  of  the  enemy,  81. 
CoUmies  c&rrj  laws  with  them,  473. 

Amencan,  their  rights  asserted,  ii. 

8  —  8. 
Columbia,  District  of,  256,  349,  884. 
Commercia  Belli,  105,  159.- 
Commerce,  general  right  of,  32. 

claims  of  Portugal  and  Rudsia,  83. 
treaties  of,  33,  34. 
with  the  enemy,  66. 
to  he  regulated  bj  congress,  431. 
between  several  states,  what,  438, 

439  notes, 
power  to  regulate  inclodes  license 

laws,  439. 
internal,  not  to  be  controlled   by 

congress,  436,  438. 
power  of  congress  to  regulate  carries 
no  grant  of  property,  439. 
Commission  to  cruise  requisite,  95. 

unlawful  against  a  ft-iendly  power, 

100. 
Common  law,  definition  of,  469. 
its  sources,  469. 

how  far  adopted  in  the  federal  courts, 

341,  842,  343. 
growth  of,  469. 

adopted  in  the  states,  472,  473. 
ibllows  colonies,  472,  473. 
applies  to  impeachments,  343  n.  (6). 
applies  to  federal  courts,  341,  342 

note. 
"        «        "         "       except  in 
criminal  cases,  331. 
Commons,  House  of,  233. 
Computation  of  time,  161. 
Concealment  of  papers  by  a  neutral,  157. 
Concurrent  power  of  the  states,  387,  (see 

States  and  State  Courts.) 
jurisdiction,    395,    (see  States  and 

State  Courts.) 
Confederation,  early  steps  towards,  202. 
articles  of,  210. 
imbeciUty  of,  212-218. 
Confiscation  of  enemies'  proper^  oonse- 

(][uent  on  war,  .59. 
debts,   doctrine    m   England   and 

United  States,  62,  64. 
not  allowed,  of  property  wrongfrilly 
taken  before  war,  65. 
of  enemy's  property  on  commence- 
ment of  war,  63,  64. 
contraband  articles,  141,  142. 
for  breach  of  blockade,  151. 
canyine  despatches,  152. 
as  foundation  of  title,  (see  Title.) 
Congress,  legislation  of,  supersedes   state 

legislation,  388,  404,  407. 
may  punish  the  brining  of  counter- 
feit coin  into  United  States,  432 

note, 
power  of,  to  regulate  commerce,  431. 
of  1754,  203. 


Confjrtss  of  1765,  205. 
of  1774,  206. 

its  constituent  parts,  221  -  224. 
privilege  of  the  two  houses  of,  235. 
power  to  punish  for  contempts,  235, 

236. 
general  powers  of,  236. 
rules  of  proceeding  of,  237,  238. 
mode  of  passing  laws  by,  238. 
authority  to  create  a  bank,  248  -254> 
authority  of,  relative  to  taxation, 
254-257,  (see  Taxation.) 
pre-emption,  right  of,  257,  259. 
annexation  of  territory  by,  258, 259, 

(see  AnneoxUion,) 
to  provide  for  proof  of  public  rec- 
ords, 260,  261,  (see  Records.) 
power  over  militia,  262,  (see  Militia. ) 
power  of,  as  to  internal  improve- 
ments, 267,  268  and  notes, 
power  over  domestic  territories,  383, 

384. 
power  of,  over  conquered  and  ceded 
territories,  384  and  note,  430. 
rijg^ht  of,  to  impose  laws,  448,  449. 
ConstititUon  of  Uie  United  States,  (see  Ap- 
pendix,) 661  -  670. 
how  and  when  formed,  217  -  219. 
Constitutional  power,  its  test,  313. 
ConstitutioneUav  of  taws,  448  -  454. 
Construction  of  statutes,  460,  465,  468. 

of  Revised  Statutes,  463. 
Considar  System  of  the  United  States,  act 

to  regulate,  45  note. 
Consuls,  defined,  41. 
duty  of,  42,  43. 
have  no  judicial  powers,  42. 
not  protected  as  ministers,  44,  45. 
nations  not  bound  to  receive,  43. 
to  assist  in  arresting  deserters,  42. 
enlaiged  powers  in  foreign  ports,  42 

notes, 
marriages  solemnized  under  sanction 

of,  45n.  (1). 

cannot  waive  exemption  from  suit  in 

state  court,  44  n.  (1) 

jurisdiction  of  United  States  courts 

exclusive,  though  consul  sued 

jointly  with  otner  persons,  45 

n.  (3). 
Contempts,  when  punishable  by  congress, 

235,  236  note, 
may  be  punished  by  United  States 
courts,  300,  301  note 
Continuous  voyage,  85  note. 
Contraband  of  war,  133,  142,  143. 

what  articles  constitute,  133,  135, 

140,  141. 
provisions,  when,  137, 138,  139,  141. 
provisions,  bow  affected  by  destina- 
tion, 140. 
articles  of  native  growth,  139. 
raw  materials,  139. 
implements  of  war,  141. 
penalty  for  carrying,  141, 142. 
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Contraband,  not  to  afibct  vessel,  143  note. 
Contracts,  protected  against  state  laws,  413. 
commercial,  with  an  enemy,  67. 

Enblic  contracts  with  an  enemj,  176. 
kws,  impairing  the  obligations  o^ 

413. 
Contributions  levied  by  an  enemy,  92. 
Convention  of  states  in  1786,  218. 

ffeneral  in  1787,  218. 
Counsel  in  Courts  of  United  States,  306, 307. 
Counterfeit  coin,  bringing  it  into  the  U.  S. 

punishable  by'congress,  432  note. 
Courts  may  declare  laws  unconstitational, 

448,  454. 

federal,  how  fiur  common-law  joris- 

diction  in  criminal  cases,  331  ~  340, 

352. 
prindples  of  common  law  applied  in, 

336,337. 
Jurisdiction  of  criminal  cases  in  ad- 
miralty, 340,  341. 
jurisdiction  of  military  and  naval 
crimes  and  ofienoes,  341  n.  (a). 
how  fiur  common  law  and  state  laws 
are  rules  of  decision  in, 
341,  342  note, 
jurisdiction,  when  an  alien  is  a  party, 

343,344. 
jurisdiction  of,  against  person  not  in 

the  district,  344. 
jurisdiction,  between  ctdsens  of  dif- 
ferent states,  344. 
arisen  a  party  is  a  corporation,  846, 

347. 
right  of  United  States  to  sue  in,  347! 
right  of  tmstee  to  sue  in,  348, 349. 
right  of  assignee  to  sue  in,  349. 
foreign  corporations  may  sue  in,  347. 
inhabitants  of  District  of  Columbia 
may  not  sue  in,  349. 
inhabitants  of  territories  may  not 

sue  in,  349. 
jurisdiction,  when  state  a  party  in 

interest,  350  -  352. 
ftate  not  to  be  sued  by  individuals 

in,  350. 
agents  of  states  may  be  sued  in,  350, 

351. 

jurisdiction  of,  in  admiralty,  (see 

Admitidty  Courts,  Admiralty 

Juriadidion?) 

jurisdiction  over  ceded  territories, 

•383,  384. 
proceedings  and  executions  in,  rege- 
lated by  congress,  394. 
process  and  decisions,  how  affected 
by  state  laws,  394,  395. 
Circuit,  of  United  States,  (see  Circuit,  Su- 
perior, and  StaU  Courts.) 
Cmtrt  of  Claims,  or  United  States,  jurisdic- 
tion of,  297  note, 
judgments  not  binding  till  oonfirmed, 

297  note, 
congress  may  overrule  decisions  of, 

297  note. 


Courts  Martini,  naval  jurisdiction  of,  841 

note,  362  note,  363  note. 
Credit,  bills  of,  407,  408. 
Crimes  ait  sea,  under  statutes  of  United 

States,  360-364. 

Criminal  cases,  jurisdiction  of,  in  federal 

courts,  (see  Federal  Courts,) 

concurrent  junsdiction,  (see  Courts, 

Federal,  District  Cowrts,)  397. 

CrindnaU,  duty  of  surrender  of,  36  and 

notiea. 
Cruise,  right  of,  95. 

when  cruiser  liable  as  pirate,  100. 
with  double  commission,  100. 


D. 


Damages,  measure  of,  in  cases  of  tort^  ii.  15 

nolle. 
Death,  punishment  of,  ii.  13. 
Ddts,  assumption  of  state,  394  note. 
DedaraUon  of  Indmndence,  208,  209. 
of  war,  mode  and  form  of,  51. 
Declaratory  law,  456  n.  (c). 
Delictum,  86,  123,  151,  152. 
Z>(;ptfiyifarsAa2isoffioerofDist  Court,  311. 
amenable  to  its  jurisdiction,  31 1  note. 
Despatches  to  the  enemy,  152. 
Direct  tax,  254,  255. 

Discovery,  as  foundation  of  title,  (seeT^ide.) 
nght  of,  178  note. 

how  fer  it  imposes  laws  of  discov- 
erer, 178  note. 
District  Courts,  organisation  and  jurisdic- 
tion of,  303-305. 
jurisdiction,  as  courts  of  common 

law,  381. 
in  cases  of  seizure,  forfeiture,  and 

torts,  381. 
in  cases  of  bankruptcy,  382. 
as  prize  and  instance  courts  in  ad- 
miralty, 353  -  359. 
criminal  jurisdiction  of,  m  admiral^, 
360,  363,  364,  371,  372. 
no  appeal  in  criminal  cases,  325. 
damages  in,  for  marine  tort,  363, 364, 
367  -  369  and  notes, 
admiralty  and  maritime  jurisdiction 

of,  372-378. 
cognisance  of  seizures  and  foriHt- 

ures,  372,  374,  376. 
jurisdiction  in  salvage  cases,  379, 380. 
jurisdiction  as  to  pilotage,  380  note, 
jurisdiction  does  not  rest  on  statute, 
367  notes  (6)  and  (2). 
not  limited  to  tide  waters,  367  notes. 
District  of  Columbia,  inhabitants  of,  may 
not  sue  in  federal  courts,  349. 
power  of  the  courts  of,  to  issue  man- 
damus, 384  note. 
Doctor  and  Student,  504. 
Documents,  concealment  or  spoliation  of, 

157,  158 
neutral,  for  ships,  enumerated,  157. 


INDEX. 


in,  public,  166,  257,  258. 
Domidl,  when  confers  hostile  character,  74, 

79. 
test  of,  76,  77. 
what  a  change  of,  346. 
.  does  not  amct  jurisdiction  of  Cir- 
cuit Courts,  850. 
commercial,  74,  75. 
Dmmnum  over  subjects  and  vessels  at  sea, 

26,  27. 
VroiU  of  Ihe  admiralty,  96. 
DuUes,  not  to  be  imposed  by  states,  894  note, 
lien  for,  248  note. 


E. 


Eden'a  JR^wrts,  494. 

Eldon,  Lord,  495. 

Ekcton  of  President,  275,  276. 

Elementanf  writers  on  comtnon  law,  497. 

Bracton,  Littleton,  Coke,  Hale,  &c, 

500,  503,  505,  509. 
Blackstone's  Commentaries,  512. 
Embargo,  hostile,  when  laid,  60. 

preliminary  to  war,  60. 
Ewbanadon,  rank  of,  39,  40. 
rights  of,  38,  39. 
may  be  refused,  40. 
how  far  their  acts  bind,  40. 
Emigration,  right  of^  ii.  34. 
Eminent  domain,  nghts  of  Congress   in 
making  intenud  improvements,  268 

note. 
EniBfnf9  property,  how  aflected  by  state  of 

war,  56. 
despatches  not  to  be  carried,  152, 

153. 
confiscation  of  ship,  penalty,  152. 
in  neutral  vessels,  124, 125. 
Enemy,  trade  with,  unlawful,  67. 
as  to  commerce,  71,  75. 
by  owning  the  soil,  71. 
by  residence,  71-80. 
bv  sailing  under  his  flag,  85. 
old  laws  as  to,  87,  90. 
colonial  trade  of,  81. 
^  property  on  board  a  neutral,  81,  82. 
EngliA  deasiona,  their  weight,  69,  70,  (see 

Adjudications.) 
Enliatment,  against  friendly  powers,  unlaw- 
ful, 122,  123. 
Evidence  in  libel,  ii.  19  -  26« 
Executive  department,  nature  and  unity  of, 

271,  272. 
Expeditions   in   neutral    territory  against 

friendly  powers,  122,  123. 
Ex  poet  Jado  lam,  wha^  408,  (see  State,) 
Extradition,  when  granted,  38  note. 


P. 


Eauees  terra,  367. 
Fearm^s  treati$e,  514. 


Federalist,  its  character,  241. 
Federal  cowrts  not  to  interfere  with  state 

courts,  412. 
Fisheries,  internal,  may  be  regulated  by 

states,  439. 
FitzherberCs  abridgment,  504. 
Flag  of  the  enemy,  85. 
Fleta,  501. 
Foreign  commission  to  cruise,  100. 

prince  or  state  may  sue  in  U.  S. 

courts,  297  note, 
public  vessels  not  subject  to  local 

laws,  155, 156. 
property,  when  protected  in  war,  56, 

58,65. 
state,  in  what  name  to  sue,  297. 
Foreigners,  their  rights  and  duties,  36. 
Forfeituree,  jurisdiction  of,  in    admiralty 

courts,  374,  376. 
Forme  of  process,  394. 
Forteaciie's  treatise,  501. 
Free  ships,  126. 

Freight  earned  by  neutrals  carrying  ene- 

mv's  goods,  124,  125. 
when  earned  by  captor  of  enemy's 

vessel,  131. 
Fugitives  from  justice,  ii.  32. 

constitutional  provisions,  ii.  32  note, 
how  far  state  executive  may  refuse 
to  deliver,  ii.  82,  33  and  notes, 
upon  what  evidence  arrest  may  be 
made,  ii.  32  and  notes, 
from  justice,  surrender  of,  37. 
from   service,  mode  of  recapture, 

404  notes, 
law  of  1850,  relative 
to,  404  note, 
ii.  32  note. 


u 


« 


G. 

Chmishment,  judgment  in  proceedings  bv, 
binding,    261    note,    (see   Jwfy- 
ments.) 
Crerman  oonfedaracv,  216. 
Gilbert,  Lord  Ch.  Baron,  works  of,  510. 
Glanville,  497. 
Goods,  neutod,  in  enem/s  ships,  free,  128. 

liable  to  captor's  freight,  131. 
Government  de facto,  25,  167. 
Grcanmatioal  sense  of  words  in  a  statute 
to  be  adhered  to,  462  u.  (2). 
Grand  Jury,  ii.  12. 

Greeks,  their  advance  in  national  law,  4,  5, 

22. 
Greek  government  in  1832,  25. 
GViofitfS,  eflfect  of  his  writings,  15. 
his  successors,  17,  18. 
opinion  on  capital  punishment,  ii.  14. 


H. 


Habeas  corpus,  writ  of,  ii.  26. 

act  of  31  Charles  II.,  c.  2,  ii.  27. 
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Habeas  corpus,  New  York  statute  rdatiDg 

to,  ii.  28. 
wboQ  habeas  corpus  does  not  lie,  ii. 

30. 
to  remoye  a  foreigner  from  state  ju- 
risdiction, 301. 
when   granted   bj  United   States 
courts,  299  note,  301,  323  note, 
jurisdiction  of  state  courts  in  re- 
spect to,  400,  401. 
in  cases  of  fugitiyes  from  service, 

404  note. 
ffaUf  Sir  Matthew,  Pleas  of  the  Crown, 

511. 
ffamiUon,  Alexander,  on  confiscating  debts, 

63. 
ffardwicke,  Lord  Ch.,  494. 
JSawhnSf  on  criminal  law,  511,  512. 
Heads  of  dspcatmentSf  their  amenabilitj, 

289,  384  note. 
HM  and  low  water  mcark,  as  to  jurisdiction, 

365. 
JSmA  seas,  what,  367. 
History  of  the  Uw  of  nations,  4-20. 
American  Union,  201  -  218. 
of  treatises,  499  -  514. 
law  reports,  479-497. 
dvU  law,  515-548. 
HobarVs  reports,  483,  484. 
HMe's  theory,  Atl. 
Homine  repiegiaruh,  404  note,  ii.  32. 
Hoetaae,  106. 
Hostile  embargo,  60. 

character,  by  holding  lands  in  ene- 
my's country,  74. 
character,  by  residence,  76. 
by  colonial  trade,  81. 
]Snglish  rule,  81. 

when  person  or  property  is,  74  -  87. 
character,  when  acquired  by  traffic, 

74,  80,  81,  82. 
character,  when  acquired  by  saUing 
under  enemy's  flag,  85. 
House  of  Baoresentatives,  228. 

members  elected  by  districto,  230. 
HiBmer,  83. 


I. 


Impeachments,  288,  289. 
Iiwport  duties,  248  note. 
Imposts  laid  by  states,  392-394,  439. 
Impressment  of  seamen  denied  by  United 

States,  165  note. 
Imprisonment,  relief  from,  by  habeas  corpus, 

u.  27. 
Improvements,  internal,  by  congress,  268 

and  note. 
Independenoe,  declaration  of,  208,  209. 

juidcial,  291. 
Indians,  their  original  title  to  lands,  257, 258. 
Indictments,  ii.  12  note. 
Indorsee,  requisites  of  suit  by,  302  note. 
Itiidels,  opinions  concerning,  11. 


Informations,  ii.  12. 

Injunction,  not  to  be  granted  by  federal 

courts  to  restrain  stale,  412. 

when  federal  courts  msy  grant,  304, 

305. 

not  to  be  granted  by  state  courts  to 

restrain  federal,  409, 410. 

Insolvent  latot,  their  constitutioiudity,  420, 

421. 
state,  discharge  under,  when  yaUd, 

•420-423. 
Inspection  knee,  state  may  regulate,  439. 
Instance  court  in  admiralty,  what,  354-356, 

378,  380. 
Instruction  of  representatives,  right  of,  iL  9 

note. 
Insurrection,  how  put  down  by  states,  407 

note. 
Intercourse  with  an' enemy  illegal,  66. 
Internal  improvements  by  congress,  267,  266 

and  note. 
International  law,  51  note. 
Interpretation  of  treaties,  174. 

of  the  constitution,  243  and  note, 
of  statutes,  460,  465,  467. 
Intervention,  rights  of,  23,  24. 
when  justifiable,  23,  25. 


J. 


Jeopardy,  putting  a  party  in,  ii.  12  note 
Jiio/si,  how  appointed,  291. 
their  support,  292. 
terra  of  office,  292-295. 
term  of  office  in  the  seyersl  states, 

295. 
how  and  by  wh<mi  impeached,  295. 
of  U.  S.  may  grant  ne  exeats  and 

iniunctions,  300. 
Judgments,  of  tribunals  of  other  states,  260. 
faith  due  to,  when  duly  authenti- 
cated, 26a 
remedy  on,  subject  to  legislation, 

419  notes  (1),  (2). 
nd  tiel  record,  when  good  plea  to, 

260,  261. 
of  justice  of  peace,  not  within  con- 
stitutional prorisions,  261  n.  (2). 
defendant  must  have  due  notice  of 
suit,  261  notes  (6)  and  (1),  262. 
what  is  such  notice,  261  n.  (1). 
of  appearance  by  attorney,  211  n. 

(6)  and  (2). 
jurisdiction  of  court  rendering  may 
be  inquired  into,  261  n.  (b). 
record  prima  facie  evidence  of  juris- 
diction, 261  n.  (2). 
in  rem,  261,  262  and  notes, 
when  lien  in  fiederai  courts,  246- 

248. 

of  his  peers,  ii.  13  note. 

Judicial  depdrtment,  power,  where  yested, 

and  its  extent,  290,  295,  298,  306, 

310,  326.  (See  Supreme  Court,) 
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Judicial  department,  extent  of  jnriscliction, 

295-299. 
powers   of,  conferred   upon   state 

oourtSy  906. 
power,  by  whom  disposed  of,  814. 
Judidm  dedians,  evidence  of  common  law, 

473,  476,  477,  478. 
reports  of,  478, 479,  480. 
on  public  law,  69,  70. 
Judiciary,  may  declare  laws  unconstitn- 

tional,  449. 
of  ambassadors  and  consuls,  when 

ezdnsiye,  45. 
Jura  nmmi  imperii,  211,  212. 
Jwriadiction,  court  rendering  foreign  judg- 
ment must  have,  260,  262. 
of  oonrts,  (see  Courts,  Supreme  Court, 
Judicial  DqMtrtment.) 
national,  over  seas,  26, 31. 
Jwrieprudenos,  national,  progress  of,  439, 

445. 

Jiffy,  judges  of  &cts  and  motiyes,  ii.  23, 24. 

trial  bj,  secured  by  Magna  Charta, 

ii.  13  and  note, 
constitational  prorisions  as  to,  ii. 

13  note. 
Jus  in  rem,  et  in  re,  177. 
Jus  pcetorium,  528. 
Jus  posdiminU,  what,  108. 

when  it  takes  eflect,  109, 110. 
how  long  it  subsists,  110,  111. 


Land,  in  the  United  States    territories, 

257-259. 
distribution  of  the  proceeds,    260 

note. 
Law,  municipal,  definition  of,  447. 

composed  of  written  and  unwritten 

law,  447. 
Law  tf  nations,  definition  of,  1. 
its  foundation,  1,  2, 3. 
history  of,  1-20. 
history  of,  among  the  Greeks,  4. 
history  of,  among  the  Romans,  5,  6. 
history  of,  in  the  middle  ages,  8. 
influenced  b^  Christianity,  feudal 

rm,  chivalry,  civil  mw,  trea- 
and  precedents  among  na- 
tions, 10, 12. 
modem  improvements  in,  18, 19. 
offences  against,  181. 
the  evidence  of  it,  18-20,  69,  70. 
its  application  to  new  states,  25. 
as  to  dominion  over  seas,  26  -  31 . 
as  to  regulation  of  trade,  32. 
as  to  clmnges  in  governments,  25. 
as  to  surrender  of  fugitives,  36. 
as  to  ambassadors,  38,  182. 
as  to  consuls,  41  -45. 
as  to  declaration  of  war,  51  •-  55. 
as  to  confiscation  of  enemy's  prop- 
er^, 56-60. 

TOL.  I.  56 


Law  of  nations,  as  to  confiscation  of  debts, 

62-65. 
making  property  hostile,  74  -  80. 
as  to  sailing  under  foreign  flag,  85. 
as  to  rules  of  war,  89,  91. 
as  to  privateering,  96,  97. 
as  to  disposal  of  prises,  100, 101. 
as  to  ransom,  104. 
as  to  postliminy,  106. 
as  to  rights  and  duties  of  neutrals, 

115-133. 
as  to  contraband  of  war,  135, 136. 
as  to  blockade,  143. 
as  to  right  of  search,  153 
as  to  tmoes,  159  - 161 . 
as  to  passports,  162, 182. 
as  to  treaties,  165. 
Law  of  nature,  2,  3. 
Laws,  must  be  constitutional,  448  -  454. 

retrospective,  condemned,  455,  456 

note. 
Legidative  power,  447. 
Letters  of  credence,  40. 

of  marque  and  reprisal,  61. 
Lex  rei  sitm,  as  applied  m  ceded  territory, 

431  note. 
Libel,  definition  of,  ii.  16, 17. 

right  of  jury  to  determine  law  and 

fact,  ii.  19  note. 

truth  of,  how  far  a  justification  in 

indictments,  ii.  21,  24  -  26. 

truth  of,  may  be  pleaded  in  private 

actions,  ii.  24,  25  note. 

malicious  intent  essential,  ii.  20,  25, 

26. 
Liberty,  personal,  ii.  26. 

secured  by  writ  of  habeas  corpus,  ii. 

26. 
of  the  press,  ii.  19. 
religious,  ii.  34. 
emigration,  ii.  34. 
Lieber,  on  political  ethics,  3  note. 

on  political  hermeneutics,  469  note. 
License  to  trade,  by  enemy,  85,  86,  163. 

construction  and  duration  of,  163, 

164. 
not  to  be  granted  by  an  alljr,  69. 
Lien,  as  affecting  admindty  junsdiction, 

369  note, 
when  person  has,  in  admiralty,  379. 
under  state  laws,  378,  379  notes, 
on   ships,  by   material   men,  379 

note 
of  seamen,  for  wages,  379,  380. 
of  United  States,  for  duties,  247, 

248. 
of  United  States,  by  virtue  of  judg- 
ments, 247,  248  and  notes. 
Limited  jurisdiction,  no  protection  to  action 

done  without,  303  note. 
Local  law,  in  the  federal  courts,  341,  342 

and  notes. 
Litdeton's  Tenures,  503. 

law,  influence  of  eirfl  upon,  473 

notei 
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Magna  Charta,  ii.  7, 12, 13. 

"law  of  the  land/'  meaning  of  as 

used  in,  ii.  13. 
as  to  treatment  of  fbfeignen  at  com- 
mencement of  war,  57  et  seq, 
Malaprohibiia  and  mala  m  «e,  467,  468. 
Manaamui,  a  suit  within  meaning  of  con- 

stitation,  297  n.  {d). 
when  issued  by  the  United  States 

judges,  300,  322. 

not  to  be  issued  by  a  state  court  to 

federal  officers,  410. 

by  the  circuit  court  in  the  District 

of  Columbia,  322. 
not  from  federal  to  state  courts,  321. 
not  to  nmew  judgments,  322  n.  (6). 
not  against  a  state,  321. 
Mare  dausum  and  mare  Ubenan,  27. 
Marine  tats,  364, 367  notes,  869  notes,  381. 
Marque,  letters  of,  what,  61. 
Marshals  of  United  States,  809. 

by  whom  removed,  309,  310. 
security  required  of,  311. 
Master  of  Teasels  must  deposit  sea-letters 

and  passports,  42. 
Mo^,  oonstrued  shall,  when,  467  n.  (b). 
Mercantile  contracts,  with  enemy  unlawful, 

66. 

Military  law,  defined,  341  note. 

Militia,  anthori^  of  states  in  respect  to,  390. 

authority  of  congress  oyer,  262. 

when  called   into   scnrice   by  the 

President,  264,  265. 

authority   of   state    courts-martial 

over,  266. 
Ministers,  resident,  89. 
Money,  power  of  congress  to  appropriate, 

394  n.  (6). 
Monopoly,  prohibited  in  states,  il.  9  n.  (a). 

in  navigable  waters,  432. 
Moral  obligations  of  states,  2,  3. 
More,  Sir  Thomas,  491 . 
Morris,  Robert,  216  n.  (a). 
Municipal  law,  447. 
Mutiny  at  sea,  363  note. 


N. 


National  character,  test  of,  75. 

from  traffic,  80. 
Nations,  obligations  of,  not  affected  by  rev- 
olutions, 25. 
rights  and  duties  of,  ui  peaoe,  21. 
their  equality  and  independence,  21, 

22. 
right  of  interference  among,  self- 
preservation,  23, 24. 
in  cases  of  revolt, 
^etseq, 
when  subjects  of  one  may  assist 
those  of  another,  24,  25. 


Nations,   dominion  over   adjoining 

26-31. 
jurisdiction  of,  over  seas,  (see  Juria- 

right  to  navigable  rivers,  35. 
their  rights  of  commerce,  32. 
when   mtervention   by,  justifiable, 

{set  Intervention.) 
rights  of  belligerents  in  relation  to 

each  other,  89. 
(See  Law  of  Nations.) 
Nahtral  and  positive  low  ^nations,  obliga- 
tions of,  2. 
Naturalvsation,  laws  not  to  be  passed  by 

the  states,  488. 

NamgaUe  rivers,  right  of  nations  to  use,  35. 

waters,  can&  held  to  be,  367  note. 

Namgation  of  rivers,  right  of,  not  to  be 

|;ranted  by  states,  432,  433,  487. 

of  nvecs,  not  to  be  obstructed  hj 

states,  489. 
fineedom  and  reciprocity  in  req>ect 
to,  encouraged  by  U.  S.,  34  notea. 
Ne  exeat,  writ  of,  ii.  33. 

now  a  civil  remedy,  ii.  34. 
mnted  by  U.  S.  courts,  300. 
Neutral  nations,  what  are,  115. 

rights  and  duties  of,  115, 116. 
impartiality  required  from,  116, 116, 

123,  124. 
troops  may  be  furnished  to  alliea, 

116. 
may  become   carriers  of  enemiea' 

property,  117. 
enlistments  in,  against  friendly  pow- 

ers,  122, 128. 
right  of  trade  during  war,  80,  98 

note, 
right  of  trade  under  rule  of  1756, 

82,88. 
rights  of  colonial  trade,  81. 
right  of  captors  in  ports  of,  106, 

181. 

must  not  prepare  hostile  enterprises 

m  neutral  ports,  120,  122. 

duties  as  to  foreign  civil  wars,  23, 

24. 
must  fulfil  prior  treaties,  116. 
judges  of  the  casus  fiederis,  116, 117. 
goc^  in  enemies'  vessels,  117,  188, 

130. 
territory  inviolable,  117. 

grizes  in  tiiieir  ports,  123,  124. 
eight  for  enemies'  property,  125. 
restrictions  on  their  tnie,  135-159 
as  to  blockades,  143  - 152. 
as  to  enemies'  despatches,  152, 153. 
subject  to  search,  153. 
convoy,  154. 
character  by  domidl,  74. 
prisoners  free  in  their  ports,  109. 
transfer  in  inmsitu,  86. 
ship  documents,  157. 
misconduct  of,  157,  158. 
forfait  contraband,  98  note,  148, 143 
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NwtralUy,  armed,  126. 

New  England  Colonim,  confederacy  of,  202. 

Nctice  of  blockade,  147. 

time  in,  when  exdnsive  or  indiuive, 

161. 
AbtttN^tftom,  Lord,  492,  498. 


O. 


fXUgationa  of  oonirads,  not  to  be  impaired 

by  state  laws,  413-422. 
what  amounts  to  impairing,  414, 416. 
Obliffatiom  ofamtraets,  how  affected  by  tak- 
ing away  remedy,  419  and  notes, 
oontamed  in  charters  of  institutions 
of  charity  and  leaming,  415,  416. 
not  impaired,  if  remedy  only  af- 
fected, 419  notes, 
between  two  states  protected  by  oon- 

stitntion,  419. 
as  afl^cted  by  insolvent  acts  of  states, 

419,  422. 
protected  by  Constitution  of  U.  8., 

413. 
Offeneet  against  law  of  nations,  181. 
Officers  of  gOTemment  may  not  prosecute 
claims  against  U.  8.,  297  note. 
OnUnanee  as  to  religious  fi^edom,  ii.  34. 
as  to  ciyil  liberty  and  private  con- 
tracts, ii.  13. 
Ownen  of  caigo  affiwted  by  contraband, 

142,  148. 


P. 


Pari  materia,  sereral  acts  in,  to  be  taken 

together,  463. 
ParUament,  power  of,  236  note,  448. 
Partnerahipt  dissolution  of,  by  war,  67. 
Pauage»j  right  of,  oyer  foreign  territory, 

34,35. 
Pcuaengere,  (see  Staae-Ownere,) 
Pcusport,  what  and  by  whom  granted,  162. 
construction  of,  162. 
rerocation  of,  163. 
violation  of,  how  punished,  182. 
Patent  cages,  jurisdiction  of  U.  8.  courts 

in,  303. 
Patq)er$  excluded  from  enumeration,  230 

note. 
Peace,  treaties  of,  165. 

"         binding  force  of,  165-167, 

174. 
"        with  goyemments  {2s  ,/&do, 

167. 
"        when  they  take  efiect»  1^9, 

170. 
Peere  Williams,  493. 
Peers,  trial  by,  ii.  13  and  note. 
Pendky  inflicted  by  statute  implies  prohibi- 
tion, 467. 
Statutes  inflicting,  to  be  construed 

strictly,  465  n.  (1). 


Peniteniiarvsystan,  ii.  14, 15  notes. 

Perkins's  Treatise,  504. 

Personal  security,  rights  of,  ii.  3,  ISf. 

self-defence,  when  justiflable,  ii.  15. 
security,  protected  by  jury  trial,  &c, 

ii.  12  and  note, 
protection  against  personal  violencfB, 

ii.  15  and  note, 
reputation,  ii.  16. 
liberty,  ii.  26. 
Persons  of  color  excluded  from  enumera- 
tion, 230  note. 
Piracy,  defined,  183. 

punishment  of,  184, 363  note, 
under  law  of  nations,  punishable 

by  all,  187. 
tegifelation  of  United  States  in  rela- 
tion to,  184, 185, 191. 
slaye-trade,  when,  194, 195. 
capture  by,  no  change  of  property, 

108, 184. 
by  citizens,  cruising  against  their 

count^,  100,  191. 
Plawden's  Beports,  481. 
Poisoned  arms,  uiUawfol  in  war,  90. 
Ports,  neutral,  prizes  may  be  carried  to  and 
condemned  in,  121, 123, 124. 
armaments  of  belligerents  in,  un- 
lawM,  122, 124, 125. 
capture  of  beUigerents  from,  unlaw- 
ful, 120. 
rights,  of  foreign   yessels   in,  156 

note. 
Possessory  suit  in  admiralty,  371. 
Postliminy,  ri^ht  of,  108, 109. 

inapphcable  to  moyables,  108. 
proper^  in  neutral  states  not  af- 
fected, 109. 
persons  afiected  by,  109. 
operates  on  captures  at  sea,  110,  111. 
on  real  property,  110. 
]E<nglish  and  American  rule,  111, 

112. 
Post-roads,  268  and  notes. 
Practioe  in  federal  courts,  342  note. 
Precedents  of  adjudged  cases,  476. 
Preemption  of  Indian  titles,  257, 258. 
of  unappropriated  lands,  259. 
Prtference  of  the  United  States  as  creditor, 

248-247. 
President,  qualifications  and  duties  of,  271, 

272. 
appointment  of,  273  -  279. 
electors  of,  276. 
term  of  office,  280. 
salary,  280,  281. 

powers  of,  as  eommander-in-chie( 

282. 
**  to  grant  reprieves  and 

putlons,  283. 
in  making  treaties,  284. 
appoints  the  officers  of  goyemment, 

287. 
dntj  to  give  information  to  con- 
gress, 288. 
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President  may  be  impeached,  288,  289. 
veto,  power  of,  239-241. 
}X)wer  of  removing  executive  offi- 

cen,  309,  310. 
Previous  question,  238  note. 
Priority  of  United    States    as    creditors, 

243-248. 

of  United  States  giving  lien,  246, 

247  n.  (a),  247,  248. 

does  not  displace  lien  of  creditor's 

attachment,  247  and  n.  (a). 

Prisoners  of  wear,  condition  of,  gradually 

improved,  14. 
Privateering,  how  encouraged,  96,  97. 
how  checked,  97. 
owners  to  give  security,  97. 
liabilities  of  owners,  98.  * 
measure  of  damages,  98,  99. 
when  individuals  may  engage  in,  99. 
abolished  by  certain  nations,  98  and 

note. 
Privdegei  communications,  11.  22,  23,  26 

note. 
Privileges  of  ike  two  houses  of  Congress,  235. 
Prwitg,  none  between  administrators,  260 

note. 
Prize,  Jurisdiction  of,  when  lost,  358,  359. 
court,  in  adniuralty,  what,  100, 103, 

353,  355,  356. 
brought  tn/hi/iftefufta,  102. 
militaiy,  357  note, 
in  whom  vests,  100, 101. 
disposition  to  be  made  of,  101. 
title  to,  how  lost,  101. 
when  property  passes  to  captors, 

101, 102. 
brought  into  neutral  ports,  121. 
Probable  cause  of  seizure,  157. 

cause  on  malicious  prosecution  and 

ubel,  ii.  22  note. 
Procsedings  in  rem,  104,  359,  378. 
Process,  in  federal  courts,  342  note. 
Progress  of  national  jurisprwience,  439  et  seq. 
Prohibition,  301  note. 

Property,  when  title  to,  gained  by  capture, 

110,  111. 
when  deemed  hostile,  71,  74. 
hostile  eharacter  not  lost  by  assign- 
ment in  transitu,  86,  87. 
enemy's,  how  afiected  by  war,  56, 59. 
enemy's,  in  neutral  vessel,  124, 125. 
Proviso  in  statutes,  462,  463. 
Provisions,  when  contraband,  137, 138. 
Public  Law,  judicial  decisions  on,  69,  70. 

records,  260. 
Pufendorf  17,  18. 

PwMment,  capita],  how  ikr  justifiable,  ii. 

13. 

Q. 

Qualified  enemy,  71,  74,  79. 
(Quarantine  laws,  state  mav  regulate,  439. 
Quia  Enqjtores,  statute  of,  in  New  York, 

473  n.  (1). 


Ransom,  nature  and  eflfect  of,  68, 104, 105. 

effect  of  a  recapture  upon,  106, 107. 

bill,  a  safe-eonauct,  105. 

how  enforced  in  France,  106, 107. 
Recapture,  effect  of,  106,  107. 
Reciprocity  Treaty,  36. 
Records,  Public,  effect  of,  260. 
Reeves* s  histoiy  of  the  common  law,  506. 
Religious  liberty,  an  absolute  right,  ii.  34. 

provisions   in   American    charters, 

Ac,  as  to,  ii.  34-37. 

Remedies,  part  of  die  contract,  419  and 

notes,  456  and  notes. 

suspended  or  taken  away,  419  note. 
Removal  from,  office,  power  of,  309,  310. 
Replevin,  as  to  United  States  courts,  410. 
Reports  hf  cases,  enumention  of,  480. 

lear  Books,  480. 

Dyer,  481. 

Plowden,  481,  482. 

Coke,  482. 

Hobart,  483,  484. 

Croke,,485. 

Telverton,  485. 

Saunders,  485. 

Vaughan,  486. 

Modem  English,  (kw,)  488. 

Chancery,  488  et  sea. 

Supreme  Courts  or  United  States. 

44S. 
Representatives,  House  of,  228. 

qualifications  of  doctors  of,  229  and 

note. 

term  of  service,  229. 

how  apportioned,  230. 

number  of,  230. 

ratio  of  election  of,  230. 

apportionment  of,   as  a£fected   by 
sLive  population,  230»  S31. 

election  of,  how  far  affected  bv  state 
legislation,  230  and  note. 

House  of,  originates  bills,  236. 
Representative  government,  sketch  of  the  pro- 
gress of,  232  -  234. 
Reprisals,  what,  60,  61. 

and  letters  of  marque,  what,  61. 

not  necessarilv  an  act  of  war,  61. 
Rescue  of  a  neutral  ship,  157. 
Responsa  Prudenttmit  530. 
Retaliation  in  war,  93. 
Retrospective  laws,  422  note,  456,  457. 
Revised  codes,  construction  of,    468    and 

note. 
Revolt,  where  and  how  punished,  363  and 

note. 
Righl  of  passage  over  fbreign  territory,  34. 

or  personal  security,  ii.  12. 

of  reputation,  ii.  16. 

of  liberty,  ii.  26. 

of  persons,  ii.  1. 
Roads  ana  Canals,  power  of  Congress  to 

construct,  268  n.  (6). 
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RoU^s  AbndamenL  509. 

lioman  law,  (see  VioU  Law,)  515. 

Bamans,  their  fecial  laws,  6. 

Uieir  laws  of  war,  6,  7. 
RuU  o/proeeedinfff  in  Congress,  237,  238. 
on  state  titles  and  local  laws,  341, 

342  and  note. 
of  1756,82^  126-128. 
(See  interpretation,) 

S. 

SafoamdtKt,  105,  162,  182. 

Safiguards,  162. 

SaiSng  under  enemy's  flag,  85. 

under  license  and  passport  of  pro- 
tection of  the  enemy,  85. 
SaHoage,  in  case  of  captured  proper^.  111, 

112. 
on  shipwreck  dirdlct,  379  note, 
oommon-law    jurisdiction   of,    371 

note,  379  and  note, 
common  jurisdiction  of,  371  notes. 
Sandert*8  TreaUte,  513. 
Saunders's  Rqooris,  485. 
Savina  clause  m  a  statute,  462. 
Scanaalum  magnatum,  what,  ii.  18. 
Scire  Jtunas,  process  by,  in  U.  S.  courts, 

300,381. 
SecHMut,  jurisdiction  of,  26,  (see  Jurisdic 

tion,) 
letters,  157. 
dominion  orer,  26,  31. 
Sear^  right  of,  and  how  cxereised,  158, 

157,  196  and  note, 
war  right  only,  153. 
damages  ibr  wrongfiil  exercise  of, 

156. 
convoy  armed,  does   not  exempt 

from,  154. 
resistance  to,  penalty  of,  154,  155. 
ships  of  war  exempt  ftom,  155. 
for  seamen  denied  by  the  United 

States,  155  n.  (6). 
Sedgwick,  on  d^unages,  ii.  15  note. 
iSe»(ires,  jurisdiction  of,  in  admiralty  courts, 

372,  374,  376. 

what  courts  inquire  into  yalidity  of, 

410,  (see  StaU  Courts,) 

Sd/defence,  48,  ii,  15. 

Senate  tf  Ae  United  States,  how  chosen, 

224,  225. 
stability  and  character  of,  226,  228. 
power  m  making  treaties,  284,  285. 
Senators,  how  chosen,  225,  226,  228. 
Sergeant-ai-amu,  cannot  arrest  by  deputy, 

236  note. 

Set-ojfk,  against  United  States,  297  n.  (e). 

Sh^ppartPs  Touchstone,  509. 

Ships,  foreign  armed,  exempt  from  local 

jurisdiction,  155,  156  n.  (a), 

process  may  be  served  in,  156  n.  (a). 

merchant,  how  far  exempt,  156  n.(a). 

neutral,   do   not   protect   enemy's 

property,  124, 125,  127. 

56* 


Skips,  proof  of  property  in,  by  neutral, 
purchased  immediately  before  the 

war,  87  n.  (1). 

neutrals    may   lawfully   purchase, 

when  they  act  in  good  faith,  87 

n.  (d), 
may  earn  freight  on  enemy's  prop- 
t  erty,  125. 

rule  of  1756,  82, 126. 
'^free  ships,  free  goods,"  negotia- 
tions as  to,  129. 
papers,  157. 
Shipwiicked  persons  and  property,  ameliora- 
tions in  the  law  respecting,  12,  14 

and  notes. 
Silesia  Uxm^  65  note. 
Slander,  definition  of,  ii.  16. 

truth  a  justification  in  private  ac- 
tions, ii.  24. 
certain  communications  privileged, 

ii.  22,  26  note. 
Slaves,  when  free  in  free  states,  439  note. 
fugitives,  404  note,  ii.  32  note, 
state  l^^ation  in  relation  to,  ii. 

32  note, 
constitution  of  United  States  relat- 
ing to,  ii.  32  note,  647  app. 
Slave-trade,   declared   piracy   by    United 

States,  194. 
held  not  piracy  under  act  of  1820, 

194  note, 
legislation  of  United  States  in  re- 
spect to,  193,  194. 
British  legislation  and  treaties,  1 94  - 

197. 
Solicitor  of  the  treasury,  308  note. 
Sovereign  may  sue  in  other  states,  297  and 

notes. 
Speech,  freedom  of,  a  constitutional  pro- 
vision, ii.  17. 
Spoliation  of  documents,  (see  Docwnents.) 
Stare  decisis,  473,  477,  478. 
States,  morsd  obligations  of,  2,  3. 
defined,  189  note, 
admission  of,  230  note, 
when  liable  for  acts  of  individuals, 

301  note, 
may  not  be  sued  in  its  own  courts, 

297  note, 
when  a  party  to  an  action,  324. 
not  to  be  sued  by  individuals  in  U. 

S.  courts,  350. 
agents  of,  may  be  sued  in  f^eral 

courts,  350,  351. 
may  not  tax  national  bank,  425. 
not  to  issue  bills  of  credit,  407,  408. 
general  power  of  taxation  by,  425, 

428. 
no  jurisdiction  of  territory  ceded  to 

U.  S.  429-431. 
no  power   to  regulate   commerce, 

431-439. 
ooncunrent  legislation,  387,  388. 
may  not  impose  imposts  and  duties, 

439  and  notes. 
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iSiRotef  may  regolate  its  internal  commerce, 

439. 
may  not  require  license  of  import- 
ers, 439  and  note, 
concurrent  powers  of,  387,  395,  404 

notes, 
grant  of  powers  to  congress  not 
necessarily  conclusive,  387  -  390. 
concurrent  powers  in  regard  to  mi- 
litia, 889,  390. 
taxation  by,  391  -394. 
debts,  assumption  of,  394  note. 
Urns  of,  not  affect  federal  process, 

394,  395. 
when  may  be  rule  of  decision  in 

federal  oonrts,  395. 

goremor  of,  power  to  pardon  of* 

fences  against  U.  8.  399. 

one  cannot  enforce  criminal  law  of 

another,  403. 
eonstitntional  restrictions  upon  the 

power  of,  407. 
may  use  military  power  to  put  down 
insurrection,  407  note, 
powers  denied  to,  by  federal  consti- 
tution, 407. 
not  emit  bills  of  credit,  407,  408. 
not  pass  ex  poetjaeto  laws,  408,  409i 
no   control  oyer   federal   laws  or 

courts,  409. 
not  control  or  obstruct  federal  offi- 
cers, 410. 
not  interfere  with  each  other,  412. 
not   to   tax  national   institutions, 

425. 
not  pass  laws  impuring  the  obliga- 
tions of  contracts,  413,  (see  CnU- 

gations,) 
may  not  impair  its  own  contracts  or 
grants,  414,  415,  419  and  notes, 
their  control  over  mail  carriers,  411. 
may  regulate  the  remedies  on  con- 
tracts, 419  note, 
not  to  govjem  ceded  places,  428. 
not  pass  naturalization  laws,  423. 
foreign,  acquired  by  purchase,  258, 

259. 
oourtf,   concurrent  jurisdiction   of, 
395,  397,  398,  (see  State.) 
not  controllable  by  injunctions  from 
U.  S.  courts,  411,412. 
how  far  congress  may  confer  juris- 
diction upon,  399,  400,  401. 
jurisdiction  of,  in  suits  against  a 

state,  400  note. 

jurisdiction  of,  fines  or  forfeitures  to 

U.  S.  401,  402,  403, 404. 

appeal  fW)m,  to  federal  courts,  403. 

not  enforce  penal  laws  of  congress, 

403,404. 
jurisdiction  of,  over  fugitiTes  from 

service,  404  notes, 
no  control  over  federal,  409. 
not  issue  mandamus  to  federal  offi- 
cers, 410. 


Siatet,  when  not  inquire  into  validity  of 

seizures,  410. 

have  not  coffuizance  of  oflfenoes  in 

ce£d  territories,  430,  431 . 

invested  with  federal  powers,  400, 

404. 
powers  under  acts  of  congress,  306. 
/Statutes,  supreme,  uoikaB  restricted  by  con- 
stitution, 447,  448. 
judiciary  may  declare  unconstitu- 
*  tionol,  449,  454. 

time  of  taking  effect,  454,  456,  459. 
retroactive,  not  to  be  presumed  un- 
less  remedial,   455,   458,  456 
n.  (a), 
cannot  impair   obligation  of  con- 
tracts, 455  and  notes, 
declaratory,  456  n.  (e). 
public  or  private,  459. 
judicial  notice  of,  460. 
mterpretation  of  rules  for,  460  -  46^, 

468. 
to  be  construed  in  reference  to  the 
principles  of  the  common  law,  464. 
temporary,  cfiect  of,  465. 
repeal  of,  465,  466. 
efiect  of  repeal,  465. 
penalty,  implies  prohibition,  467. 
cumulative,  467  n.  (A), 
revival  of,  465. 

ex  poet  facto,  prohibited,  408,  409. 
old  English,  473. 
construction  of,  460  -  465,  468. 
saving  clauses  and  provisos,  462, 

463. 

when  may  means  dtall,  467  n.  (6). 

tf»  pari  materia,  463. 

repeal  of,  by  implication,  466,  n.  (k). 

Steamboats,  monopoly,  history  of,  432,  433. 

Story,  Joseph,  on  the  constitution  of  iho 

United  States,  241  note. 
Suffrage,  qualifications  for  the  exercise  of, 

229  and  note« 
Suit,  defined,  297  note. 
Sugden*s  Treatise,  513. 
Summary  conuidioiut,  ii.  12  note 
Supreme  Court,  reports  of,  442. 
its  institution,  298. 
its  exclusive  jurisdiction,  298,  314, 

315. 
its  iqypellate  jurisdiction,  298,  299, 
note,  313,  316,  324-330. 
its  jurisdiction  to  grant  htAeas  cor- 
pus, 300,  301. 
its  jurisdiction  over  inferior  courts, 

300. 

may  punish  for  contempts,  301  n.  {d}. 

attorneys  and  counsel,  clerks  and 

marshals  of,  306  -311. 

judgments  of,  how  enforced,  316, 

317. 
may  issue  mandamus,  321. 
jurisdiction  of,  when  a  state  is  a 

party,  323,  327. 
over  lands  granted  by  a  state,  299. 
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SuproM  Courts  appeHate  jnrisdictioii  de- 
pends on  congress,  d24i 
ai^jMal  to,  m  criminal  cases,  325. 
jurisdiction  on  questions  of  treaties, 

8115,  326. 
•n  appeal  to,  error  mnst  appear  of 

record,  326. 
appellate  jnrisdiction,  when  state  a 

party,  326, 330. 
power   derived  from  constitution, 

334. 
(See  Courts,  Federal) 


T. 


Talbot,  Lord,  493. 

Taxation,  by  states,  391  -393,  394  note, 
by  states,  not  of  United  States  Bank, 

425. 
lights  of,  in  the  states,  425  -  428. 
authority  of  congress  relative  to, 

254,  255. 
authority  of  congress  paramount  to 

states,  393,  394. 
authority  of  congress  paramount  in 
territories,  256,  257. 
Taxes,  direct,  254,  255. 
Temporary  statutes,  effect  of,  465. 
Territory  of  neutrtUs,  inviolable,  117. 

not  a  station  for  belligerents,  118, 

120. 
passage  through,  may  be  granted, 

119. 
invasion  of,  justified  by  self-defence, 

120  note. 
Territories,  legislative  power  over   them, 

384  -  386  and  notes, 
act  of  1790  applies  to,  260  note, 
ceded  to  United  States,  rights  of  in- 
habitants in,  384. 
Territorial  courts,  394-98^. 

power  of,  in  District  of  Columbia, 

384  n.  (c). 
Texas,  259,  note. 

Time,  computation  of,  in  truces  and  notices, 

160,  161. 
Tooqweoille,  de,  450,  note. 
Trdde,  with  enemy's  suljects  interdicted  by 

war,  66. 

license  to,  85,  86, 168. 

Transitu,  property  in,  cannot  change  its 

hostile  character  by  assignment,  86. 

Treason,  when  conunitted  against  a  state, 

403  note. 
Treaswry,  decisions  in  revenue  cases,  454 

note. 
Treaties,  not  afiected  by  change  of  govern- 
ment, 25. 
commercial,  33,  34. 
concurrence  of  congress  necessary, 

287  note, 
obligations  of,  174. 
power  of  President  and  Senate  in 

making,  284,  286. 


Treaties,  how  ihr  binding  on  congress,  286. 

auxiliary,  12,  116. 
Treaties  of  peace,  by  whom  made,  165. 

extent  of  treaty-making  power,  165, 

166 

may  cede  territory,  166, 167. 

allies  protected  by,  167. 

causes  of  war  extinguished  by,  168. 

legal  efSoct  of,  169. 

time  of  taking  efl^t,  169, 170. 

captures  made  after,  null,  170, 171. 

construction  of,  174, 175. 

how  far  dissolved  by  new^rar,  175, 

176. 

violation  ofsatj  article,  175. 

permanent  articles,  176, 177. 
Treatise,  elementary,  499,  500. 
Trial  by  jury,  ii.  12,  13  and  notes. 
Trial,  new,  in  capital  cases,  when  granted, 

ii.  12  note. 
Tribunals,  foreign  jurisdiction  over  Ameri- 
can ships  in  port,  156  note. 
Truces,  partial  or  general,  159. 

ooeervation  of,  how  far  required,  160. 

duration  of,  161. 
Trustee,  right  of,  to  sue  in  federal  courts, 

348.  349. 
Truth,  evidence  of,  in  libels,  ii.  19,  90. 
Twelve  Tables,  520. 


U. 


Union  of  the  United  States,  201. 
United  States  may  not  be  sued,  297  note, 

298  note, 
offiet  against,  297  note, 
priority,  claimed  by,  as  creditor,  248, 

247. 

(See  Territories,) 

courts,  jurisdiction  of,  (see  Judicial 

Department,  Supreme  Court,  Courts,) 

Unity  ai  execative  power,  272. 

Usage,  in  the  constructioa  of  statutes,  465 

and  n.  (a). 
Uti  possidetis,  173. 


V. 


Vacancy  in  ofSce  of  President,  278,  279. 

when  supplied,  288. 
Vattd,  18. 

Vaughan*i  Reports,  486. 
Vemon^s  Reports,  492. 
Vessds,  (see  Ships.) 

affected  by  contraband,  143  note. 
Vioepresident,  as  president  of  the  senate,  228. 

how  elected,  277,  279. 

authority  and  duties  of,  278. 
Viner^s  Abridament,  509,  510. 
Visit,  right  of,  153  note,  196  note. 
Voting  ^  ballot,  231  and  n.  (6). 
Voyage,  what  is  continuous  or  interrupted, 

85  note. 
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Walworthf  Chancellor,  496  note. 
Wcsr,  legal  definition  of,  61  n.  Ui). 

when  justifiable  by  law  or  nature,  48. 
how  iar  juBtiflable  by  treaties,  49. 
declaration  of,  by  whom  made,  51. 
declaration  of,  mode  and  form  of, 

52,  53. 
declaration  of,  not  always  fbrmally 

made,  53,  54,  55. 
legal  effect  of,  on  subjects  of  belliger- 
ents, 55. 
commencement  of,  effect  on  persons 
and  property  of  enemy's  subjects, 

56-59. 
commencement  of,  admits  confisca- 
tion of  property  and  debts,  if  spe- 
cially directed  by  legislature,  59  - 

66. 
effect  of,  on  existing  treaties,  1 76, 177. 


Wor,  contraband  of,  135,  136. 

ancient  rules  of,  90,  91. 

plunder  during,  on  landa,  90,  92. 

eflfect  of,  as  to  citizens,  94. 

citizens  may  not  engage  in  foreign, 

99,  100. 

iust  causes  of,  23,  24. 
War,  (see  Truce»  and  Blodcade,) 
Warrant,  Speaker's,  need  not  specify  of- 
fence, 236  note. 
Wood^s  Institutes,  512. 
WoUey,  Cardinal,  490,  491. 
Wordi  in  a  statute  to  be  taken  in  their 
plain  and  obyious  sense,  462. 
Writhes  Tenures,  512. 
Wntten  Law,  part  of  municipal  law,  447, 

44v» 


T. 


Year  Booh,  480. 
YdverUm's  Bqmrts,  485. 
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